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Page    96.  line  6  bata  the  foot,  instead  of  ^  redenday"  read  <<  reddcnda!* 
1 19.  line  3,  read  "  died,"  instead  of  «  did." 
214.  line  16  from  fi>ot,  instead  of  ^  m.  «a."  read  "  ca.  sa,** 
225.  Wainwright  et  al.  v.  Cramford.  In  this  case  the  verdict  was 

for  «the  defendant,"  not  **  the  plaintiffs." 
268.  line  the  last.  Insert  between  the  words  ^  had"  and  ^  doubt," 

the  word  "  no." 
294.  CrousaUat  v.  Ball,  In  this  case,  the^jury,  not  being  able  to 

a^fee,  were  constituted  referees,  by  consent  of  parties; 

swft  it  was  a  report,  not  a  verdict,  in  &your  of  the  plaintiff. 
410,  (1)  It  has  recently  been  suggested,  by  one  of  the  coisisel 

for  the  plaintiffs,  in  Fenn's  Lessee  v.  Kiiney  (Mr.  Ihmcan) 

that  no  compromise  has  taken  effect. 
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SUPREME  COURT 


OF  THE 


UNITED   STATES, 


August  Term  1799. 

Present  Ellsworth,  Chief  Justice. 
Paterson,       "J 
Chase,  and       v   Justices. 
Washington,  J 


The  State  of  New-York  versus  The  State  of  Connecticut 

et  al. 

BILL  in  equity.  "  The  State  o{  New-Tori,  one  of  the  United 
Staita  of  America,  by  Josiah  Ogden  Hoffman,  the  attorney- 
general  of  the  said  ^tate,"  filed  this  bill  in  consequence  of  the 
rtjection  of  the  motion,  to  grant  writs  of  certiorari,  for  the  rer 
moval  of  Forvler  et  oL  v.  lindsey  et  al.  and  Fowler  et  al.  v. 
MiUer  (3  LkiL  Rep.  411.)  from  the  Circuit  Court  of  Connecti- 
cut into  the  Supreme  Court.  The  plaintifis  in  those  suits  were 
made  defendants  to  the  present  bill;  and  the  complainant,  aftef 
settbg  forth  the  tide  of  Netu-Tork  to  the  lands  in  question,  prayed 
{wter  alia)  for  an  injunction  against  them.  The  notices  to  the 
oefendants,  that  die  injunction  would  be  moved  for,  were  de- 
livered on  the  25th  and  26th  of  Julyi  but,  on  the  6th  of  August,* 
hgersoU^  who  appeared  for  the  individuals,  though  not  tor  the 
state,  referred  to  the  act  of  congress,  which  provides,  that  ^  no 
^  writ  of  injunction  shall  be  granted,  in  any  case,  without  reason-^ 
^able  previous  notice  to  uie  adverse  party,  or  his  attorney, 
*^  of  the  time  and  place  of  moving  for  the  same:"  2  vol.  228. 
9.  5.  Swifts  e£t.  And  he  contended,  that  reasonable  notice  had 
not  been  g;iven  in  this  case. 

*  The  term  commenced  on  the  5th  of  Augutt,  but  a  quorum  of  the  judges  did 

not  attend  ttU  the  day  foUowingt  and  Cushxko  and  Iredell,  ytuticesf  were 

prevented  by  indisposition  from  taking  their  seats  on  the  Bench^  during  the 

whole  term. 

Vol.  IV.  B  Hoffman, 
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J  Cases  Ruled  and  Adjudged  ik  the 

1799.  Ho f  many  (the  attorney-general  of  Nerw-TorK)  contended  that 
u^v^^;  the  notice  was  reasonable  in  relation  to  its  present  object;  though 
it  might  not  be  sufficient  for  requiring  the  defendant  to  put  in 
an  answer,  or  demurrer,  to  the  bill.  The  injunction  prayed  for,  b 
not  a  perpetual  one,  hut  only  till  answer,  and  further  order  of  the 
Court.  Nor  ought  the  section  of  the  act  of  congress  to  be  ex- 
tended by  construction;  for,  a  universal  application  of  the  rule, 
would  be  unreasonable,  and,  in  many  cases,  enable  the  party  to 
defeat  the  very  purpose  of  an  injunction,  tt  is  questionable,  in- 
deedf  whether  the  section  at  all  relates  to  a  motion,  either  in  the 
Supreme  Court,  or  the  Circuit  Court,  for  an  injunction ;  since 
its  only  object  seems  to  have  been,  to  vest  in  a  smgle  Judge  the 
same  power  that  the  Courts  previously  possessed,  to  grant  the 
writs  of  injunction  and  ne  exeaU  But,  at  all  events,  if  the  Court 
shall  think  notice  of  such  a  motion  necessary,  they  will  construe 
thfe  shortest  notice  to  be  reasonable  notice,  for  the  purpose  of 
preserving  peace,  and  effectuating  justice. 

In^ersoll^  in  reply.  With  respect  to  the  state  of  Connecticut^  it 
is  a  fact,  that  since  the  decision  on  the  motion  for  a  certiorari^ 
at  the  last  term,  there  has  not  been  a  meeting  of  the  legislature ; 
so  that  it  is  impossible  to  ascertain  what  course  she  will  adopt 
on  the  occasion:  and  with  respect  to  the  individual  plaintiffs  in 
the  Circuit  Court,  it  Is  a  matter  of  great  importance  that  a  trial 
on  their  rights  should  not  be  suspended,  by  the  interposition  of  a 
state,  whose  interests  cannot  be  affected  by  any  decision  that 
may  be  given  below.  It  is  enough,  however,  that  by  the  positive 
provisions  of  the  act  of  congress,  it  is  contemplated,  that  no  in- 
junction shall  issue,  in  any  case,  unless  satisfactory  reasons  are 
assigned;  and  that,  therefore,  reasonable  notice  of  an  application 
foivthe  writ,  must  be  given  to  the  adverse  party. 

The  opinion  of  the  Court  was  delivered  by  the  Chief  Justice. 

Ellsworth,  Chief  Justice.  The  prohibition  contained  in  the 
statute,  that  writs  ot  injunction  shall  not  be  gi-anted,  without  rea- 
sonable notice  to  the  adverse  party,  or  his  attorney,  extends  to  in- 
junctions granted  by  the  Supreme  Court,  or  the  Circuit  Court, 
as  well  to  those  that  may  be  granted  by  a  single  Judge. 

The  design  and  effect,  however,  of  injunctions,  must  render  a 
shorter  notice  reasonabk  notice,  in  the  case  of  an  application  to  a 
Court,  than  would  be  so  construed,  in  most  cases  of  an  applica- 
tion to  a  single  Judge:  and,  until  a  general  rule  shall  be  settied, 
the  particular  circumstances  of  each  case  must  also  be  regarded. 
«  Cu-cumstanced  as  the  present  case  is,  the  notice,  which  has 

been  given,  is,  in  the  opinion  of  the  Court,  Sufficient,  as  it  respects 
the  parties  against  whom  an  injunction  is  prayed. 

The 
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I       Supreme  Cou&t  of  the  United  States. 

The  Same  Cause.  ^^ 

THE  bill  in  this  case  contained  an  historical  account  of  the 
title  of  New^Tork  to  the  soil  and  jurisdiction  of  the  tract  of 
land  in  dispute ;  set  forth  an  agreement  of  the  28th  of  November 
1683»  between  the  two  states  on  the  subject;  and  prayed  a  dis.- 
covery,  relief,  and  injunction  to  stay  the  proceedings  in  tlie  Con-- 
ntctkut  ejectments.  3  DalL  411.  As  the  state  had  not  appeared, 
die  question  of  injunction  was  the  only  one  now  argued. 

Hoffman   (the  attorney-general  of  New-Tork)^  in  support  of 
the  prayer  for  an  injunction,  and  the  general  merits  of  the  bill, 
urged  various  points,  with  great  force  and  ability.    1st.  It  is  ne* 
€€99ary  to  execute  the  special  agreement  between  the  states*  It  is  a 
principle  of  equity,  that  wherever  there  is  an  agreement,  as  to 
a  right,  whether  it  is  a  mere  franchise,  or  a  right  of  soil,  it  shall 
be  enforced,  and  rendered  conclusive  upon  the  parties,  by  the  in- 
terposition of  the  Court.   The  agreement  admits  that  the  tract 
of  land  belonged  to  Netv-Tori;  and  the  bill  states,  that  notwith- 
standing this  admission,  Connecticut  has  since  undertaken  to  grant 
a  part  of  it  to  th^  plaintiiTs  in  the  ejectments.  Hence,  it  became  ne- 
cessary (or  the  bill  would  have  been  incomplete)  to  make  those 
plaintiffs,  parties  to  the  present  suit.    The  agreement,  indeed, 
only  gives  the  equitable  title  to  NeiV'Tori;  while  the  plaintiffs 
below  possess  the  legal  tide,  and  must,  of  course,  recover  in 
the  ejectments.    A  specific  performance  of  the  agreement  being 
decreed  against  Connecticut^  would  not  be  an  adequate  and  com- 
plete remedy;  and  all  parties  in  interest,  however  remote,  must 
be  brought  before  the  court,  or  they  cannot^  be  affected  by  its 
proceedings*   2d.  h  will  prevent  a  multiplicity  oj'  suits.    The  bill 
is  emphatically  a  bill  of  peace;  since,  considenng  the  character 
of  the  parties  to  the  principal  controversy,  without  this  remedy, 
the  consequences  upon  the  public  tranquillity  can  hardly  be  con-        f  * 
jectured.  It  is  true,  however,  that  the  right  of  the  state  of  New^        ^' 
Tori  cannot  be  affected  by  a  decision  in  the  Circuit  Court;  but 
till  that  right  is  lawfully  settied,  the  number  of  suits,  by  individu- 
als, must  be  indefinitely  great;  and  merely  to  avoid  a  multiplicity 
of  suits,  to  cut  off,  by  one  decision,  various  sources  of  strife  and 
litigation,  is  a  substantive  ground  for  the  exercise  of  a  chancery 
jurisdiction.   1  Atk.  282.  2  Atk.  484.     3d.  It  is  a  bill  for  the  dis- 
covery of  titlcy  which  parties  in  interest,  as  well  as  parties  in  pos- 
session, may  certainly  maintain.  1  Fez*  249.  (1)  4th.  It  is  is  a  bill  to 

(1)  Washi  NO  TOK,  ya*f/cf .— Does  the  bill  state,  that  the  plaintiff  is  ignorant 
of  the  defendant's  title? 

Hoffman,  Yes,  expressly. 

Wash  INC  TO  IT,  ^lutice.  Then  you  are  aware,  that  if  the  injunction  should  be 
granted  upon  that  ground,  it  must,  of  course,  be  dissolved,  as  soon  as  the  dis- 
cuvcry  is  obtained 
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1)^99«  9€ttle  a  question  of  boundary  between  two  states*  Of  this  questiotf 
Im-v-im'  ^c  Court  can,  incontestably,  ^ke  cognizance;  and  it  will  not  allow 
the  decision  of  the  principal  matter  to  be  interrupted,  or  prevent- 
ed, by  collateral  considerations ;  particularly,  when  the  decision  of 
the  principal,  will  setde  all  the  inferior  matters  in  disptue.  In 
Penn  v.  Baltimore^  1  Vez.  454«  the  bill  was  sustained  upon  similar 
principles;  and  the  jurisdiction  there  assumed  upon  principle,  in 
a  case  of  contested  provincial  boundary,  may  surely  be  exercised 
here  under  the  additional  sanction  of  the  constitution.  2  Dall. 
442.  415.  419.  3  DalL  U  412.  But  it  is  not  simply  a  bill  to  settle 
a  question  of  boundary  between  two  states:  it  involves  the  right 
of  soil,  which,  in  reladon  to  a  great  part  of  New^Tork^  results 
from  the  right  of  Jurisdiction ;  so  that  deciding  the  latter,  is  virtu- 
ally a  decision  of  the  former.  In  this  respect  New^Tork  is,  per- 
haps, distinguished  from  her  sister  states,  whose  claims  of  terri- 
tory are,  generally,  founded  upon  positive  grant;  while  her  claim 
of  soil  is  a  mere  incident  of  the  sovereignty  and  jurisdiction,  with 
which  the  revolution  invested  her.  (2) 

Ingersolij  against  granting  the  prayer  for  an  injunction.  In  the 
suits  below,  the  state  of  NeW'Tori  is  not  a  party,  and  cannot  be 
affected  by  their  decision ;  while  the  defendants  below  are  not 
parties  to  the  present  bill,  though  they  are  the  persons  most  likely 
to  be  injured  by  those  suits.  But  no  part  of  the  bill  states,  that 
any  of  me  land  belongs  to  New^Tork ;  so  non  constat  that  she  is 
interested  in  the  question  of  soil;  and  the  question  of  state  boun- 
dary cannot  be  decided,  as  between  the  states,  in  the  Circuit 
Court.  (3)    There  is  no  instance  of  the  interposition  of  a  court 

of 

(2)  PETERSON,  xyuttice^  Generally  speaking,  the  proposition  is  true,  that» 
as  to  states,  jurisdiction  and  the  rlj^ht  ot  soil,  go  together. 

(3)  Ellsworth,  Chief  justice.  If  the  bill  contains  no  averment  of  a  right 
of  soil  in  Nevi'Torit  I  think  it  roust  be  defective,  and  lays  no  foundation  for  an 
injunction.  To  have  the  benefit  of  the  ag^ement  between  the  states,  the  de- 
fendants below  (who  are  the  settlers  of  Neu-Tori)  must  apply  to  a  court  of 
equity  as  well  as  the  state  herself;  but,  in  no  case,  can  a  specific  perform- 
ance be  decreed,  unless  there  is  a  substantial  ri^ht  of  soil,  not  a  mere  political 
jurisdiction,  to  be  protected  and  enforced.  Besides,  is  not  the  bill,  likewise^ 
defective  for  want  of  making  the  defendants  below  parties  to  it? 

Chase,  yustice.  The  validity  of  the  grant  of  either  state  must  depend  upon 
the  question  of  boundary;  for,  neither  New-Tork,  nor  Connecticut,  could  grant 
land,  which  it  did  not  own.  Hence,  I  think,  the  question  of  boundary  must  ne- 
cessarily arise  in  tlie  suits  below. 

Paterson,  yuttice.  On  the  question  just  proposed  by  the  Chief  Justice,  it 
may  be  remarked,  that  some  dimculty  would  occur  in  sustaining  a  bill  in  this 
court,  at  the  suit  of  the  defendants  below.  But  it  does  not  appear  to  me,  that 
any  of  the  cases  in  the  books  apply  to  the  present  case.  What  does  the  bill 
present?  A  case  of  disputed  boundaries  between  two  states;  and  the  question 
of  soil,  on  their  conflicting  g^rants,  must  be  decided  by  the  question  of  juris* 
diction.  The  state  of  Connecticut  has  granted  out  the  Gore.  The  state  of  Ne^- 
Tork  has,  also,  granted  out  the  Gore.  The  grantees  of  ConnecticuthKve  brought 
suits  ill  (fonnecticut  against  the  prantees  of  A'ew.lbri,  and  will  obtain  possession 
of  ihe  land.    If  the  grantees  QiNevs-Tork  are  thus  evicted,  they  will  oring  suits 
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of  cquhft  by  way  of  injunction,  unless  upon  the  application  of  1799. 
apart^unmediately  interested  in  the  subject  of  the  common  law  v»^v^ 
suits,  or  there  is  property  likely  to  be  withdrawn.  1  Ch.  Preq* 
186,7.  Gilb.  Ch.  19.  2  Dalh  402.  5  BoU  Car.  Cane.  439. 
IRndL  Qu  585.  Besides)  there  is  a  regular  course,  in  which 
Ae  judgment  of  this  court,  independent  of  its  equity  character, 
may  be  obtained;  as  by  a  writ  of  error,  on  a  demurrer  to  evidence, 
the  construction  and  eifect  of  the  alleged  agreement  between  the 
states,  might  here  be  revised,  and  authoritatively  declared;  and 
^  snits  in  equity  cannot  be  sustained  in  any  Court  of  the  United 
^  JIWe!9,in  any  case  where  plain,  adequate,  and  cgmplete  remedy, 
«  may  be  had  at  law:"  ^4)  1  vol  59.  s.  16,  Coxvp.  215,  6.  2  jH. 
Bkd.  187.  An  eventual  responsibility  cannot  constitute  a  party 
to  the  suits  below.  The  several  states  should,  in  justice,  refund 
the  price  of  the  confiscated  estates,  if  those,  who  have  now  brought 
fliits  against  the  purchasers  imder  their  respective  laws,  should 
succeed;  and  Pennsylvania  was  bound,  in  honour,  to  compensate 
General  Invine^  for  the  loss  of  Montour^s  island,  on  the  failure  of 
ilhe  title  derived  from  her  grant:  3  Dcdl.  Rep.  425.  but,  surely,  such 
considerations  will  not  constitute  parties  to  a  judicial  proceeding. 
As  to  a  discovery  of  title,  by  whom,  and  against  whom,  is  it 
iought?  One  party  to  the  suit,  does  not  require  it  from,  another; 
hat  a  third  person  requires  it,  in  a  suit,  to  which  he  is  not  a 
party,  and  the  decision  in  which  cannot  affect  his  right,  whatever 
it  may  be. 

Ifwii,  for  the  complainant,  in  reply.  The  difficulties  of  the  case 
ae  obvious  to  all;  and,  unless  .the  present  remedy  is  applied,  the 
(fiiculties  will  dangerously  increase.  If  the.  lands  are  not  in 
Connecticut  J  the  ejectments  Are  coram  non  judice.  If  they  are 
■ot  in  Nexxh-Tork^  suits  there  would  be  equally  objectionable. 
NeiAer  state  will  be  satisfied,  however,  by  the  judgment  of  a 
Com  held  in  the  other;  and  for  want  of  a  peaceful  forum  to 
jiecide  the  controversy,  an  odious  and  vindictive  litigation  may 
Np^tuated.  But  this  Court  has  a  constitutional  jurisdiaion  on 
^question  of  bo^^idary  between  states;  and,  upon  such  an  occa- 

ewill  be  eager  to  exercise  it.  The  interest  of  NeW'Torky  too, 
Bcient  to  justify  the  exercise  of  it,  upon  her  application.  The 
and  possession  of  a  sovereign  state,  are  not  to  be  treated 
fte  the  usufructuary  right,  the  fossessio  pedis^  of  a  farmer.  A 
fo^ereign  state  possesses  what  she  governs.  But  is  not  New^Tork 
ptoested,  even  in  a  pecutuary  point  of  view,  so  as  to  claim  the  in- 

»^f©.2Vi,  and,  in  their  possession.  But  where  will  this  feud  and  litigation 
^i  It  is  difficult  and  painful  to  conjecture,  unless  this  Court  can,  under  th« 
*"»titution,  lay  hold  of  the  case  to  decide  the  question  of  boundary,  which 
^  be  a  decision  of  all  the  appendages  and  consequences. 

M)  Patebson,  yuttiee.  The  rule  was  so  before,  and  is  so  independent  of 
Vfcovision  in  the  act  of  congress. 
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1799.    terposition  of  this  Court,  to  which  her  settlers,  the  defendants; 

Uiyii^  below,  cannot  originally  resort?  It  is  a  fundamental  principle  of*! 
the  law  of  nature  and  of  nations,  that  every  government  is  bound' 
to  preserve  peace  and  order,  to  protect  individuals,  to  indemnify 
those  who  trust  to  its  faith,  and  to  prevent  a  dismemberment  dF 
its  territory.  This  political  and  moral  obligation,  enforced  by  a 
regard  to  her  public  improvements,  and  fiscal  operations,  creates 
an  interest  of  the  highest  character  in  the  government  oiNew^Tork^ 
and  such  as  the  Court  will  cherish  with  all  its  benevolence  and 
authority.  ^X  Fin.  Ahr.  181.  pU  1.  Ihid.  IBS.  pL  4,  5.  7.  Ihid 
pi.  8.  11.    3  Black.  Com.  255,  6. 

The  Court,  after  advisement,  delivered  their  opinion,  that  as  thori 
State  of  New-York  was  not  a  party  to  the  suits  below,  nor  inter>^ 
ested  in  the  decision  of  diose  suits,  an  injunction  ought  not  to 
issue. 

Injunction  refused.  (5) 

The  same  Cause.  \ 

I 

AS  the  state  of  Connecticut  did  not  appear,  Hoffman  moved  that 
she  should  appear  on  the  first  day  of  next  term,  6r  that  the 
plaintiff  be  then  at  liberty  to  proceed  ex  parte.  3  DaL  335.  Bui! 
Lewis  observed,  that  the  rule  required  that  a  subpoena  issuing 
in  a  suit  in  equity,  should  be  served  sixty  days  before  the  retunil 
which  had  not  been  done  in  the  present  case.  The  first  motioii 
was,  thereupon,  waived;  and  an  alias  subpoena  awarded.  3  DalL 
320.  \ 

Hazlehurst  et  al.  versus  The  United  States. 

IN  error  ftx)m  the  Circuit  Court  for  the  district  of  South^Caro^ 
Una.  A  rule  had  been  obtained  by  Lee^  the  attbraey-general^ 
at  the  opening  of  the  Court,  that  the  plaintiffs  appear  and  prosecute 
their  writ  of  error  within  the  term,  or  suffer  a  non-pros.:  but  ^ 
was  found,  that  errors  had  been  assigned  in  thetCourt  below,  and 

(5)  Hoffman.  In  every  grant  by  Neoi-Torkt  there  is  a  reservation  of  gold  an^ 
ailver  mines,  and  of  five  acres  per  cent,  for  i-oads.  The  bill  might,  besides,  hi 
amended,  by  averring  the  state  to  be  interested  in  a  residuum  of  the  land,  a 
that  would  be  sufficient  to  sustain  the  prayer  for  an  injunction. 

Washington,  yuttice.  The  amendment  would  not  satisfy  me;  for,  m^ 
opinion  is  founded  upon  the  fact,  that  Nevj-Tori  is  not  interested  in  the  suit 
below. 

Chase,  justice.  It  is  a  mere  bill  to  settle  boundaries;  and  we  must  take  i 
as  we  find  it;  not  as  it  might  be  made. 

Ellsworth,  Chief  Juttice,  If  there  had  been  a  quorum  of  judges,  witbou 
my  attendance,  I  should  have  declined  sitting  in  this  cause.  As  it  is,  I  am  ^iju 
that  the  opinion  of  my  brethren,  dispenses  with  the  necessity  of  my  taking* 
part  in  the  decision.  , 
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ajoifiderinerror  entered  here.  The  rule  was,  therefore,  changed 
to  the  Iblbwing:  <^  that  unless  the  plaintifis  in  error  appear  and 
sgue  the  errors  to-morrow,  a  non-pros*  be  entered."  The  plaintiffs 
not  appearing,  the  writ  of  error  was  non-prossed,  according  to  the 
rale. 

Turner,  Administrator,  versus  Enrille. 

ERROR  book  the  Cn-cuit  Court  of  South^arolina.  The  re- 
cord, as  abridged  for  the  Judges,  presented  the  following 

case: 

^  The  Marquis  de  Caso  Enrille  instituted  an  action  on  the  case 
^ffimX  Thomas  Turnery  the  adminbtrator  of  Wright  Stanley y 
indie  Circuit  Court  of  North-Carolina^  of  June  term  1795. 

^  A  declaration  in  case  was  filed  ^  by  the  Marquis  de  Caso 
EnriUe^  of  in  the  island  of  '  of  jfune  term  1796, 

in  which  it  is  set  forth,  that  Wright  Stanley  (the  intestate^  and 
John  Wright  Stanley  and  James  Greene  were'  *  merchants  and 
^ftrtnm  at  Netvbem  in  the  said  district:'*  that  Wright  Stanley 
9amtA  the  other  partners;  that  on  the  4th  of  June  1791,  in  the 
Sfctime  of  all  the  partners,  they  were  indebted  *  unto  the  scud 
Martpas  in  dollars i*  and  in  consideration  thereof,  assumed 

^pay,  &c    The  2d  count  insimul  computassent^  when  the  said 
potnerB  ^  were  found  in  arrear  to  the  said  Marquis  in  other 
*&«,'  Sic.   The  plaintiif  concludes  with  the  usual  averments  of 
BW-payment,  *'to  the  damage  of  the  said  Marquis  dollars j*  &c 

i  "  On  the  30th  of  November  1796,  the  detindant  appeared,  and 
^leadedy  1st.  Non  assumpsit  intest.  Replication  and  issue.  2d.  The 
jitatate  of  limitations  as  to  the  intestate :  Replication,  an  account 
mt  between  merchant  and  factor.  Rejoinder  and  issue.  3d.  Set- 
that  the  plainti£F  was  indebted  to  the  intestate,  on  the  1st  of 
tawflry  1792,  in  more  than  the  damages  by  the  plaintiff  sus- 

ted,  &c  to  wit,  in  4000  dollars,  for  money  had  and  received 

the  plamtiff  to  the  intestate's  use,  which  sum  is  still  due  to  the 
as  administrator.  Replication  that  plaintiff  owed  no- 
&c  Rejoinder  and  issue.  4th.  The  statute  of  limitations 
I  to  the  administrator.  Replication  that  the  demand  was  made 
ttiD three  years,  &c.  Rejoinder  and  issue.  5th.  Plene  adminis- 
Mt.  Replication  assets.  Rejoinder  and  issue. 
^^  On  the  1st  of  jfune  1799,  the  issues  were  tried,  a  verdict  was 
iren  on  all  the  issues  for  the  plaintiff,  and  the  jury  assessed 

>nages  at  3289^^  dollars.    Judgment  for  damages,  costs  and 

•  Writ  of  error.  Errors  assigned:  1st.  That  it  does  not  appear 
Idle  pleadings,  &c.  that  either  plaintiff  or  defendant  was  an  alien 
'^tthey^were  cidzens  of  different  states.  2d.  That  there  are 
^  in  the  declaration  for  places,  dates,  and  sums.  3d.  The 
Ipcnil  errors.  Plea,  In  nulla  est  erratum*  Replication  and  issue." 

For 
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1799.  For  the  defendant  in  error,  Dallas  lamented  the  4>bvioU8  im 
V— yi— I  gularities  on  the  face  of  the  record,  though  the  merits  weve  mcoi) 
testaUy  established  in  his  favour,  by  the  verdict  and  judgm< 
He  thought,  however,  that  the  Court  would  give  every  reasc 
ble  intendment  to  the  allegations  of  the  record,  in  support  of  ^ 
judgment  and  verdict;  and,  therefore,  endeavoured  to  disdnguia 
the  present  case  from  the  case  of  Bingham  v.  Cabot  et  aL  3  Dal 
ReJ^.  382.  In  Bingham  v.  Cabot  et  al.  the  defendant's  place 
residence  was  not  even  stated;  here  the  defendants  are  state 
to  be  merchants  of  Nervbem,  in  the  district  of  North'^arolm 
There  the  pUdntiiTs  were  described  generally  of  Massachusttt 
&c. :  here  the  plaintiff  is  described  specially  of  an  island;  and  tl 
cause  of  action  is  found  to  arisen  accounts  between  merchant 
factor.  It  has  not  been  judicially  decided  that  the  averment 
alienage,  or  of  citizenship  of  difierent  states,  as  a  foundation  £ 
the  federal  jurisdiction,  must  be  positive ;  and  it  is  sufficient,  ' 
reason,  if  circumstantial  evidence  of  the  fact  can  be  collected  (roi 
the  record.  As  to  the  blanks  in  the  declaration,  in  relation  to  d 
sums,  Dallas  requested  an  opportunity  to'  consider  how  far 
defect  was  cured  by  the  verdict,  or  might  be  amended,  if 
Court  was  not  decisively  against  him  on  the  first  point. 

Ingersoll,  for  the  plaintiff  in  error,  observed,  that  the  case  w 
so  very  desperate,  that  it  had  been  virtually  abandoned  by  the 
posite  counsel.  He  should,  therefore,  declme  troubling  the  Coui 

By  the  Court.  The  decision  in  the  case  of  Bingham  v.  Cabot 
ah  must  govern  the  present  case.  Let  the  judgment  be  mversi 
with  costs. 

Turner,  Administrator  of  Stanley,  Plaintiff  in  Error,  vers 
the  President,  Directors,  and  Company,  of  the  Bank 
North-America,  Defendants. 

ERROR  from  die  Circuit  Court  of  North-Carolina.  This  wai 
an  action  upon  a  promissory  note  drawn,  in  Philadelphia 
by  sStanky^  the  intestate,  in  favour  of  Biddle  &  Co.  and  indorsd 
by  Biddle  &  Co.  to  the  bank  of  North-America,  The  declaration 
(which  contained  only  a  count  upon  the  note  itself^  stated,  tha 
the  president  and  directors  of  the  bank  were  citizens  of  th 
state  of  Pennsylvania;  and  that  Turner  the  administrator,  an 
Stanley^  the  intestate,  were  citizens  of  the  state  of  North-^ari 
Una;  but  of  Biddle  &  Co.  the  payees,  and  indorsers  of  the  noti 
there  was  no  other  designation  upon  the  record?  than  ^^  that  the 
used  trade  and  merchandize  in  partnership  together,  at  Philade 
phioy  or  North-^aroUna^^  The  error  assigned,  and  insisted  upoi 
to  wit,  an  insufficient  description  of  Btddk  &  Co.  was  founds 
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on  that  part  of  the  11th  section  of  the  judicial  act  (1  vol.  55.)    1799. 

which  declares,  that  no  District  or  Circuit  Court  "  shall  have  v^,-^ 

"  co^izance  of  any  suit  to  recover  the  contents  of  any  promis- 

"  sory  note,  or  other  chose  in  action,  in  favour  of  an  assignee, 

"  unless  a  suit  might  have  been  prosecuted  in  such  Court,  to 

**  recover  the  said  contents,  if  no  assignment  had  been  made, 

•^  except  in  cases  of  foreign  bills  of  exchange." 

hgersoUj  for  the  plaintiff  in  error,  argued,  that  unless  it  was 
xverred  upon  the  record,  that  the  ori^nal  parties  to  the  note,  as 
well  as  the  parties  to  the  suit,  were  of  different  states,  or  one  a 
dtizien,  and  the  other  an  alien,  it  could  not  judicially  appear, 
that  the  Circuit  Court  had  jurisdiction  of  the  cause*  Though 
the  federal  Courts  are  not  to  be  regarded  as  inferior  Courts; 
they  are  Courts  of  a  limited  jurisdiction*  The  jurisdiction  of 
tl^  state  Courts  is  general;  but  the  jurisdiction  of  the  federal 
Courts  is  special,  and  in  the  nature  of  an  exception  from  the 
general  jurisdiction  of  the  state  Courts.  That  the  parties  are 
citizens  of  different  states,  is  one  ground  for  the  exception; 
and  so  far  as  respects  the  immediate  parties  to  the  suit,  the 
groimd  for  the  exception  sufficiently  appears  upon  the  record* 
But  if  an  action  is  brought  by  the  indorsee  of  a  promissory  note, 
ie  cannot  have  the  benefit-  of  the  exception,  unless  he  shows 
that  his  indorser,  as  well  as  himself,  was  entitled  to  resort  to  a 
federal  tribunal*  Congress  knew,  that  the  English  Courts  had 
amplified  their  jurisdiction,  through  the  medium  of  legal  fictions ; 
md  it  was  readily  foreseen,  that  by  the  means  of  a  colourable 
assigipAent  to  an  alien,  or  to  the  citizen  of  another  state,  every^ 
controversy  arising  upon  negotiable  paper,  might  be  drawn  into 
the  federal  Courts.  Hence,  the  original  character  of  the  debt  is 
declared  to  be  the  exclusive  test  of  jurisdiction,  in  an  action  to 
recover  it*  Unless  the  original  character  o£  the  note  furnished  a 
ttrfjfjcct  of  federal  jurisdiction,  it  is  emphatically  declared,  that 
"no  District  or  Circuit  Court  shall  have  cognizance  of  the  suit;" 
and  a  court  of  special  jurisdiction  cannot  take  cognizance  of  the 
•mt,  unless  the  case  judicially  appears  by  the  record  to  be  within 
i^jnri^tction*  9  Mod.  95.  Lord  Coningsby^s  case.  So,  wherever 
a  party  takes  advantage  of  a  clause  in  a  statute,  to  which  a  pro- 
rm  is  attached,  he  must  not  only  bring  his  case  within  the  gene- 
ral dause,  but  show  that  it  is  not  affected  by  the  proviso*  5  Bac. 
^u  666.  Plowd.  410*  Raifm.  Nor  is  the  present,  too  late  a  pe- 
tiod,  to  take  advantage  of  the  defect.  Silence,  inadvertence,  or 
ffiosent,  cannot  give  jurisdiction,  where  the  law  denies  it*  In 
Bmgkam  v*  Cabot.  3  'Dall.  382.  the  ground  of  jurisdiction  was 
none  strongly  laid;  and  yet  a  similar  defect  was  successfully  as- 
sgned  for  error. 

Rowley  for  the  deftindant  in  error.  It  is  not  intended  to  con- 
trovert the  general  proposition,  that  where  a  suit  is  brought  before 
>n  inferior  Court,  the  circumstances  that  gave  it  jurisdiction, 
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1799.  must  be  set  forth  on  the  record;  and,  if  they  are  omitted,  h 
may  be  taken  advantage  of  upon  a  writ  of  error.  But  the  CircujI 
Court  is  not,  in  technical  language  or  intendment,  an  tnferiot 
Court;  and  this  consideration  alone  destroys  the  application  cd 
most  of  the  English  authorides.  It  is,  then,  to  be  remarked  thai 
the  judicial  power,  is  the  grant  of  the  constitution;  and   con- 

gess  can  no  more  limit,  than  enlarge,  the  constitutional  grant. 
the  2d  section  of  the  3d  article,  the  constitudon  conteniplates 
the  pardes  to  the  controversy,  as  alone  raising  the  questiosi  of 
jurisdiction;  and  if  the  existing  controversy  is  ^^  between  citizens 
of  different  states,''  the  judicial  power  of  the  United  States  ex- 
pressly extends  to  it.  (1)  By  the  opposite  construction,  however, 
congress  has  imposed  a  limitation  upon  the  judicial  power,  not 
warranted  by  the  constitution,  when,  without  regard  to  the  im* 
mediate  parties  to  the  controversy,  the  law  excepts  from  the  cog^ 
nizance  of  the  federal  Courts,  suits  upon  promissory  notes,  which 
by  assignment,  have  placed  the  immediate  parties,  in  the  rela- 
tion of  citizens  of  diiferent  states.  If  the  Circuit  Court  is  not  an 
inferior^  neither  is  it,  in  the  sense  asserted,  a  /im/^^i/ jurisdiction, 
but  it  is  a  Court  of  general  jurisdiction^  having  some  cases  ex- 
pressly excepted  from  its  cognizance.  It  may  be  compared  to 
the  King*s  Bench  in  England^  from  whose  general  junsdictioo 
is  excepted  the  cognizance  of  cases,  belonging  to  the  counties 
palatine.    Carth.  11,  12.  354.    1  Sound.  73.   2  Mod.  71,  2,  3: 
As  to  such  Courts,  it  is  sufficient  if  it  appears  to  the  appellate 
authority,  that  from  the  subject  matter,  the  Court  below  might 
have  jurisdiction;  and,  at  all  events,  it  would  be  too  late,  in  a 
writ  of  error,  to  take  the  exception— on  objection  not  suggested 
in  Bingham  v.  CaboU   Then,  here  the  parties  are  stated  to  be 
citizens   of  di£Ferent  states;   the  place  was  not  exempt  from 
federal  jurisdiction;  and  the  nature  of  the  controversy  did  not, 
of  Itself,  deprive  the  Circuit  Court  of  its  general  cognizance  of 
9uits,  between  cidzens  of  different  states^ 

The  Chief  jfustice  delivered  the  opinion  of  the  Court,  in  the 
following  terms: 

Ellsworth,  Chief  yustice.  The  action  below  was  brought  by 
the  president  and  directors  of  die  bank  of  North^America^  who 

(1)  Eli^sworth,  Chi^Jiutice.  How  far  is  it  meant  to  carry  this  argument? 
Will  it  be  affirmed,  that  in  every  case,  td  which  the  judicial  power  of  the  Vni- 
t^  State*  extends,  the  federal  Courts  may  exercise  a  jurisdiction,  without 
the  intervention  of  the  legislature,  to  distribute,  and  regulate,  the  power? 

Ch  A«E,  justice.  The  notion  has  frequently  been  entertained,  that  the  federal 
Courts  derive  their  judicial  power  immediately  from  the  constitution;  but  the 
political  truth  is^  that  the  disposal  of  the  judicial  power,  (except  in  a  few  speci- 
fied instances)  belongs  to  congress.  If  conffress  has  given  the  power  to  this 
Court,  we  posess  it,  not  otherwise:  and  it  congress  has  not  given  the  power 
to  us,  or  to  any  other  Court,  it  still  remains  at  the  lep^islative  disposal.  Besides, 
congress  is  not  bound,  and  it  would,  perhaps,  be  mexpedient,  to  enlarge  the 
jurisdiction  of  the  federal  Courts^  to  evcHy  subject,  in  every  form,  which  the 
constitution  might  wan^ant. 
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ire  weB  described  to  be  citizeDS  of  Pefinsyivania^  against  Turner    1799. 
md  others,  who  are  well  described  to  be  cidzena  of  North 'Car O'-^  in^y— / 
faa,  upon  a  promissory  note,  made  by  the  defendant,  payable  to 
Biddk  &  Co*,  and  which,  by  assignment,  became  the  property  of 
the  plaintiff*    Biddk  &  Co.  are  no  otherwise  described,  than  as 
^  ming  trade  and  merchandize  in  partnership  together,"  at  Phi^ 
y^lua  or  North^Carolimu  And  judgment  was  for  the  plaintiff. 
The  error  assigned,  the  only  one  insisted  on,  is,  that  it  does 
not  appear  from  the  record,  that  Biddle  &  Co.  the  promisees,  or 
my  of  them,  are  citizens  of  a  state  ctker  tha&  that  of  North* 
CMEna,  or  aliens. 
I      A  Circuit  Court,  though  an  inferior  Court,  in  the  language  of 
I  the  constitution,  is  not  so  in  the  language  of  the  common  law; 
nor  are  its  proceedings  subject  to  the  scrutiny  of  those  narrow 
niks,  which  the  caution,  or  jealousy,  of  the  Courts  at  JVestmiti" 
iter^  long  applied  to  Courts  of  that  denominatioix;  but  are  enti- 
tled to  as  liberal  intendments,  or  presumptions,  in  favour  of  their 
Ytgalarity,  as  those  of  any  Supreme  Court.    A  Circuit  Couit*, 
however,  is  of  limited  jurisdiction;  and  has  cognizance,  not  of 
cases  generally,   but  only  of  a  few   specially  circumstanced, 
amounting  to  a  small  proportion  of  the  cases,  which  an  unlimited 
jurisdiction  would  embrace.    And  the  fair  presumption  is  (not 
as  with  regard  to  a  Court  of  general  jurisdiction,  that  a  cause  i% 
widiin  its  jurisdiction  unless  the  contrary  appears,  but  rather) 
that  a  cause  is  without  its  jurisdiction  till  the  contrary  appears. 
This  renders  it  necessary,  in  as  much  as  the  proceedings  of  no 
Court  can  be  deemed  valid  further  than  its  jurisdiction  appears, 
or  can  be  presumed,  to  set  forth  upon  the  record  of  a  Circuit 
Court,  the  facts  or  circumstances,  which  give  jurisdiction,  either 
expressly,  or  in  such  manner  as  to  render  them  certain  by  le- 
gal intendment.    Among  those  circumstances,  it  is  necessary, 
where  die  defendant  appears  to  be  a  citizen  of  one  state,  to  show 
that  the  plaintiff  is  a  citizen  of  some  other  state,  or  an  alien;  or 
if  (as  in  the  present  case)  the  suit  be  upon  a  promissory  note,  by 
an  assignee,  to  show,  that  the  original  promissee  is  so:  for,  by  a 
mcial  provision  of  the  statute,  it  is  his  description,  as  well  as 
that  of  the  assignee,  which  effectuates  iurisdictidh. 

But  here  the  description  given  of  rae  promissee  only  is,  that 
"he  used  trade"  at  Philadelphia  or  North-Carolina i  which j^ 
takkg  either  place  for  that  where  he  used  trade,  contains  no 
averment  that  he  was  a  citizen  of  a  state,  other  than  that  of 
Korth-CardUna^  or  an  alien;  nor  any  thing  which,  by  legal  in* 
tcndment,  can  amount  to  such  averment.  We  must,  therefore, 
saythat  there  is  error. 

It  is  exceedingly  to  be  regretted,  that  exceptions  which  might 
he  taken  in  abatement  and  often  cured  in  a  moment,  should  be 
teserved  to  the  last  stage  of  a  suit,  to  destroy  its  fruits. 

Judgment  reversed. 
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SUPREME  COURT 


OF  THE 


UNITED  STATES. 


February  Term  1800. 

Present  Cushing,         n 

ChAse,  and       H"»^^«- 
Washington,  J 


Mossman,  surviving  Executor,  PlaintiflF  in  Error,  versus 
Higginson,  surviving  Partner,  Defendant  in  Error. 

THIS  was  a  writ  of  error,  to  remove  the  proceedings  on  a 
bill  in  equity,  from  the  Circuit  Courts  for  the  district  of 
Georgia^  tested  the  2rth  November  1798,  returnable  oh  the 
next.  Tlie  case,  on  the  biU  and  pleadings,  was,  briefly,  this:—— 
Alexander  Willy ^  an  inhabitant  of  Georgia^  being  indebted  to  Hig- 
ginson  and  Greenwood^  British  merchants,  gave  them  a  bond  and 
mortgage,  payable  the  first  oi  January  \77Z.  In  the  year  1778, 
Willy  was  banished  from  -the  state  of  Georgia^  and  his  estate  con- 
fiscated by  law.  The  mortgaged  premises  were  seized  and  sold 
by  the  commissioners  for  forfeited  estates,  to  certain  purchasers, 
who  afterwards  jBold  the  same  to  James  Houston  \  and  the  pro- 
perty remained  in  his  possession,  or  in  the  possession  of  his  ex- 
ecutors, until  the  12di  of  September  1 796,  when  it  was  levied  upon, 
sold,  and  conveyed  to  William  Mien^  by  the  creditors  of  Houston^ 
notice  of  the  mortgage  having  been  given  to  Mossman^  the  execu- 
tor of  Houston^  to  Mien^  the  agent  for  his  creditors,  and  to  the 
marshal,  before  the  sale.  In  March  1797,  Higginson^  the  sur- 
viving mortgagee,  filed  the  present  bill  to  forecE>se  the  equity  of 
redemption,  stating  himself  to  be  a  subject  of  Great  Britain;' hut 
in  no  part  of  the  proceedings,  were  the  defendants,  or  any  of 
them,  stated  to  be  citizens  of  the  United  States.  The  defend- 
ants pleaded  the  confiscation  laws  of  Georgia  in  bar,  and  answered 
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to  the  merits;  but  Washington,  Justice^  over-ruled  the  pleas,    1800* 
and  decreed,  that  unless  IVtUiffm  Jmen  paid  the  principal  and  in-  Wv*-^ 
terest  of  the  debt,  before  the  l/th  of  February  lv799,  the  equity 
of  redemption  should  be  foreclosed*   The  merits  of  the  decree 
^ere  not,  however,  discussed  on  the  writ  of  error,  but  the  fol- 
lowing points  occurred: 

I*  Dallas^  for  the  plaintiff  in  error,  movf^d  to  amend  the  writ, 
by  inseiting  the  return  day  of  the  present  term  in  the  blank.  The 
writ  is  regularly  tested,  and  by  indorsements  it  appeared  when  it 
was  filed  below,  and  when  it  was  filed  here.  The  clerk  of  the 
Circuit  Court  had,  also,  indorsed,  ^*  Returnable  to  February  term 
1799."  There  is,  therefore,  sufficient  matter  to  amend  by;  and 
the  amendment  is  within  the  provision  of  the  act  of  congress, 
1  voU  72.  8.  Z^. 

By  the  Court.  Let  the  amendment  be  made* 

IL  It  was  objected  by  Ihgersoll  and  DaOas^  for  the  plaintiff 
in  error;  that  the  jurisdiction  of  the  tourt,  did  not  appear  upon 
die  recoid,^as  there  was  no  designation  of  the  citizenship  of  the 
defendants.  3  DalL  Rep.  382.  369.  4  DcdL  Rep.  ant.  8.  Turner 
V.  EnrUkm 

It  was  answered  by  E.  Tilghman  and  Reed  {p{ South-Carolina) 
that  as  no  process  was  prayed  against  Willy ^  he  was  not,  in  legal 
contem^ation,  a  party  to  the  suit;  1  P.  Wm.  593.  that  the  prayer 
of  process  against  Mossman,  who  never  held  the  land,  was  ir- 
regular, and  to  be  regarded  as  mere  surplusage;  that  diere  was 
no  pretence  to  charge  Houston;  and  that  Mien^  being  expressly 
stated  to  be  the  purchaser  of  the  land,  the  Court  will  take  notice 
of  the  law  of  Georgia,  by  which  n^ alien  can  hold  real  estate; 
and,  by  necessary  implication,  the  purchaser  must  be  a  citizen. 
Besides,  it  is  enough  under  the  constitution,  the  treaty  of  1/83, 
and  the  11th  section  of  the  judiciary  act,  that  an  alien  is  a  party 
to  the  suit,  whose  real  object  is  the  thing  mortgaged,  a  proceed- 
ing in  rem,  and  not  a  personal  recovery.  At  all  events,  the 
Court  win  permit  the  defect  to  be  amended. 

IngersoU,  in  reply.  The  judiciary  act  was  only  intended  to 
carry  the  constitution  into  effect,  and  cannot  amplify,  or  alter,  its 
provisions.  The  constitution  no  where  gives  jurisdiction  (nor 
&s  any  Judge  ever  countenanced  the  idea)  in  suits  between  allien 
and  alien.  It  is  not  an  exception  to  the  rule,  that  the  biU  in  equi- 
ty«  is  in  the  nature  of  a  proceeding  in  rem:  for,  there  cannot  be 
a  foreclosure  of  the  equity  of  redemption,  without  a  personal  suit. 
It  is  not  like  the  case  of  a  monition  to  condemn  a  prize  ship, 
which  is  notice  to  all  the  world,  and  no  party  respondent  is  re* 
quisite;  and  the  supposed  inference  of  citizenship  trom  purchas- 
ing land  fails,  when  it  is  recollected,  that  the  purchase  does  not 
fix  die  use.    The  jurisdiction  of  the  federal  Courts  (Const,  art.  3. 
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1800.  s.  2.)  is  not  where  a  question  arises,  that  may  be  affected  by  a 
Vi"v^i^  treaty,  but  where  a  case  arises  under  a  treaty ;  and  if  a  question 
on  the  validity  of  a  treaty,  arises  in  a  state  Court,  there  is  a  spe- 
cial provision  for  transfering  it  to  the  Supreme  Court;  1  voL  61. 
s.  22.  ,  But,  in  the  present  instance,  it  does  not  appear  that  any 
question  can  arise  under  the  treaty;  for,  it  is  not  referred  to, 
direcdy,  nor  indirecdy,  in  any  part  of  the  record.  As  to  an 
amendment,  there  is  nothing  to  amend  by.  The  citizenship  of 
the  defendants  could  only  be  judicially  known,  by  the  admission 
of  the  parties,  or  by  evidence  of  the  fact.  It  is  not  expressly, 
or  impliedly  admitted;  and  this  Court  cannot  tty  an  issue  to  as- 
certain  it. 

By  the  Court:  The  decisions,  on  fliis  subject,  govern  die  pre- 
sent case;  and  the  1 1th  section  of  the  judiciary  act  can,  and  must, 
receive  a  construction,  consistent  with  the  constitution.  It  says, 
it  is  true,  in  general  terms,  that  the  Circuit  Court  shall  have 
cognizance  of  suits  *'  wher^  an  alien  is  a  party  ;^^  but  as  the  legis- 
lative power  of  conferring  jurisdiction  ea  the  federal  Courts,  is, 
in  this  respect,  confined  to  suits  between  citizens  and  foreigners^ 
we  must  so  expound  the  terms  of  the  law,  as  to  meet  the  case, 
**  where,  indeed,  an  alien  is  one  party,**  but  a  citizen  is  the 
other.  Neither  the  constitution,  nor  the  act  of  congress,  regard, 
on  this  point,  the  subject  of  the  suit,  but  the  parties.  A  descrip- 
tion of  the  parties  is,  therefore,  indispensable  to  the  exercise  of 
jurisdiction.   There  is  here  no  such  description;  and,  of  course^ 

The  writ  of  error  must  be  quashed.. 

Cooper  'oerstis  Telfair. 

ERROR  from  the  Circuit  Court  for  the  district  oi Georgia^ 
The  record  exhibited  the  following  case: ' 

Basil  Cooper y  at  present  of  the  island  of  Jamaica^  in  the  do- 
minions of  his  Britannic  majesty,  formerly  an  inhabitant  of  the 
state  of  Georgia^  brought  an  action  in  the  Circuit  Court  of  Georgia 
to  November  term  1797^  against  Edivard  Telfair^  of  the  district 
of  Georgia^  upon  a  bond  for  1000/.  sterling,  equal  to  4285^  dol- 
lars, dated  the  14th  of  Mai/  1 77^      ^ 

After  oyer  of  the  bond  and  condition,  the  defendant  pleaded  in 
bar,  1st.  Payment.  2d. "  That,  on  die  4th  day  oiMay  1782,  an  act 
"  was  passed  by  the  legpislature  of  the  state  of  Georgia  entided  *  An 
<^  act  for  inflicting  penalties  on  and  confiscating  the  estate  of  such 
**  persons  as  are  dierein  declared  guilty  of  treason,and  for  other  pur- 
**  poses  therein  mentioned,'  by  which  it  is,  among  other  things  en- 
<^  acted  and  declared,  ^that  all  and  eveiy  the  persons,  named  and  in- 
^<  eluded  in  the  said  act,  are  banished  from  the  said  state;  and  that 
"  all  and  singular  the  estate  real  and  personal  of  each  and  every  of 
"  the  aforesaid  persons,  which  they  held,  possessed,  or  were  en- 
tided 
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"  tided  to  in  law,  or  equity,  on  die  19th  day  of  April  17fS^  and    1800. 

^  wluchthey  have  held  since,  or  do  hold,  in  possession,  or  others 

^  holdmg  in  trust  for  them,  or  to  which  they  are,  or  may  be, 

"  endded  in  law,  or  equity,  or  which  they  may  have,  hold,  or  be 

^  possessed  of  in  right  of  others,  together  with  all  debts,  dues 

'^  and  demands  of  whatsoever  nature,  that  are  or  may  be  owing  to 

"  die  aforesaid  persons,  or  either  of  them,  be  confiscated  to  and  for 

**  die  use  and  benefit  of  this  state.'  That  the  said  Baail  Cooptt  is 

^  osrcssly  named  and  included  in  the  above  in  part  recited  acts ; 

^  mi  that  he  was  on  the  said  4th  day  of  May  1782,  and  for  a 

^  kmg  time  before  a  citizep  of  the  state  of  Georgia,  and  of  the 

^  United  States  of  America.  That  the  said  Basil  Cooper j  being  a 

^  ddzen,  8cc«  owing  allegiance,  &c.  on  the  4th  of  May  1782,and  for 

*^  a  loBg  time  before,  adhered  to  the  troops  of  his  Britannic  ma- 

*  jesty,  then  at  open  war  with  the  said  state  oi  Georgia  and  United 
^  Slates  of  America,  and  did  take  up  arms  with  the  said  troops,  &c. 
^  That  the  said  Basil  Cooper  hath  never  since  returned  within  the 
^fifflits  and  juriscUction  of  the  said  United  States,  or  either  of 
^dicm.  That  by  virtue  of  the  above  recited  act,  and,  also,  of  an 
"  actentided  ^  An  act  to  continue  an  act  to  authorise  the  auditor 
^  to  liquidate  the  demands  of  such  persons  as  have  claims  against 
^  die  confiscated  estates,  and  for  otner  purposes  therein  mention- 
^  ed,'  passed  the  1 3th  February  1 786 ;  and  of  another  act  entitled 

*  *  An  act  to  compel  the  setdement  of  the  public  accounts,  for 
^  inflicting  penalties  on  the  officers  of  this  state,  who  may  neglect 

*  dieir  duty,  and  for  vesting  the  auditors  with  certain  powers  for 
**  die  more  speedy  setdement  of  the  accounts  of  this  state,  with 
«die  United  States,^  passed  the  10th  of  February  1787;  the  sum 
^  of  money  mentioned  in  the  condition  of  the  bond,  and  all  interest 
**  diereon,  have  become  forfeited  and  confiscated  to  the  state  of 
^  Georgia;  and  the  right  of  action  attached  thereto;  and  no  cause 
^  of  acdon  hath  accrued  to  the  said  Basil  Cooper  to  demand  and 

*  have  of  the  said  Edrvard  Telfair,  the  said  sum  of  money  &c." 
To  this  plea,  the  plaintiff  replied,  **  that  he  was  never  tried, 

*  convicted,  or  attainted,  of  the  crime  of  treason  alleged  agsunst 
*^  hiiD;  and  that  by  the  constitution  of  the  state  (in  force  at  the 
**  time  of  passing  the  acts  in  the  said  plea  set  forth,  to  wit,  on 
"  die  4th  day  of  May  1782),  unanimously  agreed  to  in  a  con- 

*  vendon  of  the  people  of  this  state,  on  the  5th  of  February 
^  1777,  it  is  ordained,  that 

**  Article  1.  The  legislative,  executive,  and  judiciary,  depart- 
^  ments  dhall  be  separate  and  distinct,  so  that  neither  exercise 
**  the  powers  properly  belonging  to  the  other. 

^  Article  7.  The  houserOf  assembly  shall  have  power  to  make 
^  such  law3  and  regulations,  as  may  be  conducive  to  the  good 
^  order  and  well-being  of  the  state,  provided  such  laws  and  re- 
^  guladcms  be  not  repugnant  to  the  true  intent  and  meaning  of 
'*  any  rule,  or  regulauon^  contained  in  thi^  constitution, 

«  Article  39. 
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1-800.  "  Article  39.  All  matters  of  breach  of  the  peace,  felony,  muN 
**  der,  and  ti-eason  against  the  state,  to  be  tried  in  the  county 
^  where  the  crime  was  committed,  &c. 

«  Artick  60.  The  principles  bf  the  kabeaa  corpus  act  shall  be 
**  part  of  this  constitution. 

"  Artick  61.  The  freedom  of  the  press,  and  the  tritd  by  jury, 
^  to  remain  inviolate  forever. 

"  And  that  the  said  recited  acts,  so  far  as  they  can  operate 
♦*  to  bar  the  said  Basil  from  maintaining  his  action,  are  repug- 
•*  nant  to  the  true  intent  and  meaning  of  divers  rules  and  regu- 
'*  lations  contained  in  the  said  constitution,  and  arb  as  to  the 
"  action  of  the  said  Basil  null  and  void:  Without  that,  &c." 

The  defendant  demurred  to  the  replication;  and  the  plaintiiF 
joined  in  demurrer. 

On  the  2d  of  May  1799,  the  Circuit  Court,  composed  of 
Ellsworth,  Chief  Justice^  and  Clay  ^  District  yudgej  decided, 
that  the  replication  was  insufficient;  that  the  plea  in  bar  was 
sufficient;  and  that  judgment  on  the  demurrer  be  entered  for  the 
defendant. 

Upon  this  judgment  the  present  writ  of  error  was  brought, 
and  the  following  errors  assigned: 

1.  The  general  errors. 

2.  That  the  plea  does  not  set  forth  the  constitutional  power 
of  tiie  legislature  of  Georgia^  to  deprive  the  plaintiff  of  his  rights 
as  a  citizen;  and,  on  their  own  authority,  to  pass  sentence  of 
of  confiscation  and  banishment. 

S»  That  the  judgment  decides  that  the  legislature  had  cogni- 
zance of  the  treason  alleged  against  the  plaintiff  and  could  It^Jly 
try,  convict,  and  banish  him;  whereas  they  had  no  such  power  oa 
constitutional  principles. 

4.  That  by  the  judgment  it  appears,  the  le^slature  could  de- 
prive individuals  of  their  lives  and  property,  without  trial  byjur\-^ 
or  inquest  of  office,  contrary  to  the  constitution  of  Georgia* 

5.  That  the  judgment  gives  effect  to  an  act  of  Georgia^  which 
is  an  union  and  usurpation  of  judicial,  as  well  as  legislative  pow- 
ers; which  powers  the  constitution  declares  should  be  kept  se- 
parate. 

The  case  was  argued  by  £.  Tifghman^  for  the  plaintiff,  and  by 
IngersoU  and  Dallas^  for  the  defendant,  on  the  7th  of  Februanf 
1800,  upon  the'  general  question,  whether  the  confiscation  acts  of 
Georgia^  were  repugnant  to  the  constitution  of  the  state,  and, 
therefore,  void? 

For  the  Plaintiff*:  1st.  If  the  law  is  contrary  to  the  constitution, 
the  law  is  void;  and  the  judiciary  authority,  either  of  the  state,  or 
of  the  United  States^  may  pronounce  it  to  be  so.  2  Dall.  308. 
410.  3  Dall.  383.  2d.  The  law  is  contrary  to  the  constitution,  in- 
asmuch as  it  is  an  exercise  of  the  judicisd  power,,  by  the  legisla- 
tive 
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tiv€  authori^,  in  opposition  to  aneicpress  prohibition  of  sucli  an  1800. 
union  of  jurisdiction.  That  acts  of  attainder,  banishment,  and  con- 
fiscation, are  an  exercise  of  judicial  power,  the  English^  as  well 
as  the  American^  authorities,  clearly  establish.  2  Woodes.  Led. 
621,  2.  11  State  Trials^  25.  6  State  Trials^  405.  4  Co.  Inst. 
%  Wocdes.  147.  3  Doll.  389.  3.  Whatever  right  Geor^a  had  to 
confiscate  the  propertv  of  her  enemy;  yet,  as  die  pleadmgs  show 
the  plaintiff  to,  have  been  a  citizen,  his  property  could  only  be 
forfeited  by  the  regular  judgment  of  a  Court,  upon  a  trial  by  his 
peers,  or  the  law  of  the  land.  As  the  case  is  now  presented,  it  \% 
a  legislative  act,  by  which  the  property  of  an  individual  citii^en  is 
arbitrarily  taken  from  him,  and  given  to  the  state  of  Georgia. 
3  Doll.  388,  389. 

For  the  defendant:  It  is  conceded,  that  if  the  law  plainly  and 
obviously  violates  tiie  constitution  of  Georgia^  it  is  void,  and 
never  was  a  valid  rule  of  action.  The  only  question,  therefore, 
to  be  discussed,  is,  whether  such  a  fatal  collision  actually  exists } 
Or,  in  other  words,  whether  the  legislature  of  Georgia  had  a 
power,  consistendy  with  the  constitution,  to  pass  a  law,  confiscat- 
ing the  property  of  her  own  citizens,  who  nad  fled  beyond  the 
reach  of  the  ordinary  legal  process?  1st.  Georgia f  at  the  time  of 
passing  the  law,  was  a  sovereign,  independent,  state,  with  all  the 
rights,  prerogatives,  and  powers  resulting  from  that  character;  ex« 
cept  so  far  as  she  had  expressly  devolved  on  congress,  a  portion 
of  her  sovereignty;  an  exception  that  does  not  afiectdie  present 
case.  2d.  To  a  corporation  of  the  most  limited  nature,  the  power 
of  passing  by-laws  is  a  necessary  incident.  And  to  every  spve* 
reign  legislature,  an  indefinite  pjower  of  making  laws,  is  equally 
an  incident,  restricted  only  by  impossibilities;  for,  even  if  they 
should  be  against  natural  justice,  Blachtone  teUs  us,  they  would  , 
be  valid.  3d.  The  constitution  of  Georgia  does  not  declare,  that 
^  no  bill  of  attsunder  shall  be  passed.^  There  is,  therefore,  no 
express  restriction  of  the  sovereign  legislative  authority  lipon  the 
subject;  and  to  decide  in  favour  of  the  restriction,  would  be  to 
make,  ex  post  facto^  not  to  enforce,  the  constitution  of  Georgia. 
4du  Such  acts  of  attainder  and  confiscation  were  not  novelties  in 
America^  any  more  than  in  England.  .2  Woodes.  Lect.  621.  624* 
497,  498.  622.  See  confiscation  acts  of  the  several  states.  They 
arc  exercises  of  politicafauthority,  rather  than  of  judicial  power: 
they  are  laws,  not  judgments.  And  as  the  power  of  attainder, 
bainshment,  and  confiscation,  is  essential  to  the  eiustence  and 
operations  of  government,  yet,  cannot  be  exercised  by  the  ordi- 
nary tribunals  of  justice;  it  naturally  belongs  to  the  sovereign, 
that  is,  to  the  legislature  of  the  nation.  5th«  But,  independent  of 
the  necessity  of  Uie  existence  of  such  a  power,  and  of  the  impli- 
cation that  It  does  exist  under  every  constitution,  unless  it  is  ex- 
pressly excluded,  ajust  analysis  of  the  various  clauses  of  the  con- 
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1 800.  stitdtion  itself,  (which  conten^lates  a  trial  b^  jury-  only  in  the  case 
Vi^^v''*'^  of  an  offence  committed  within  a  comity  ot  the  state)  the  cotenv- 
poraneous  construction  of  the  legislature  of  Georgia,  the  corrolx>- 
rative  example  of  other  states,  whose  constitutions  contain  the 
same  provisions,  and  even  the  authoritative  recommendations  of 
congress,  with  the  recognitions  of  the  treaty  of  peace;  demonstrate 
the  legitimacy  and  validity  of  the  acts  of  attainder  and  confis- 
cation, which  naturally  grew  out  of  the  revolutionary  war. 
6th.  Attainder  and  confiscation  acts  are  most  common  in  Eng* 
land;  yet,  generally  speaking,  the  judicial  power  and  the  legislative 
power,  are  there  kept  separate  and  distinct.  BlacAstone^  Woode* 
sorij  Montesquieu,  De  Loime.  They  are  the  exercise  of  a  constitu- 
iional  power  of  legislation:  2  Wood.  621.  647.  And  to  exercise  a 
power,  not  within  the  scope  of  the  judicial  authority,  cannot  be 
confounding  the  distinct  branches  of  the  govemmentf 

bti  die  13th  of  February  1800,  the  Judges  (except  the  Chief 
yusticey  who  had  decided  the  cause  in  the  Circuit  Court)  deli- 
veted  their  opinions,  seriatim,  in  substance  as  follows: 

WAfittiKGTOif,  Justice.  The  constitution  of  Georgia  does  not 
expressly  interdict  the  passing  of  an  act  of  attainder  and  confis- 
cation, by  the  authority  of  the  legislature.  Is  such  an  act,  then,  so 
repugnant  to  any  constitutional  regulation,  as  to  be  excepted  from 
the  legislative  jurisdiction,  by  a  necessary  implication?  Where 
an  bfience  is  not  committed  within  some  county  of  the  state,  the 
constitution  makes  no  provision  for  a  trial,  neither  as  to  the  place, 
nor  as  to  the  mannei*.  Is  such  an  offence  (perhaps  the  most  dan- 
gerous treason)  to  be  considered  as  beyond  the  reach  of  die 
government,  even  to  forfeit  die  property  of  die  offender,  within 
its  territorial  boundary?  If  the  plaintiff  in  error  had  shown,  that 
the  offence,  with  which  he  was  charged,  huA  been  committed  in 
any  county  of  Georgia,  he  might  have  raised  the  question  of  con- 
flict and  collision,  between  d^  constitution  and  die  law:  but  as 
that  finer  does  not  ap{>ear,  there  is  no  ground  on  which  I  could 
be  prepared  to  say,  that  the  law  is  void*  The  presumption,  indeed, 
must  always  be  in  fiavour  of  the  validity  of  laws,  if  the  contrary 
is  not  clearly  demonstrated; 

Chase,  justice.  I  agree^  for  the  reasoh  which  has  been  as- 
&igjied,  to  affirm  the  judgment*  fiefore  the  plaintiff  in  error  could 
claim  the  benefit  of  a  trial  by  jury,  under  the  constitution,  it  was, 
at  least,  incumbent  upon  him  to  show,  that  the  offence  charged  was 
committed  in  some  county  oi  Georgia,  in  which  case  aloiie  the  con- 
stitution provides  for  the  trial.  But  even  if  he  had  established 
that  fact,  I  should  hot  have  thought  the  law  a  violation  of  the 
constitution.  The  general  principles  contained  in  the  constitution 
are  not  to  be  regaoxied  as  rules  to  fetter  and  controul;  but  as; 
matter  merely  declaratory  and  directory:  for,  even  in  die  con-, 
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stitution  itself,  we  may  trace  repeated  departures  'frotti  the  1800. 
thcoredcal  doctrine,  that  the  legislative,  executive,"  and  judicial  U-v?*i^ 
powers,  should  be  kept  separate  and  distinct. 

There  is,  likewise,  a  material  difference  between  laws  passed 
by  the  individual  states,  during  the.  revolution,  and  laws  passed 
subsequent  to  the  organization  of  the  federal  constitution.  Few 
of  the  revolutionary  acts  would  stand  the  rigorous  test  now  ap« 
pCed:  and  although  it  is  alleged  that  all  acts  of  the  legislature, 
m  direct  opposition  to  the  prohibitions  of  the  constitution,  would 
be  void;  yet,  it  still  remains  a  question,  where  the  power  i^sides 
to  declare  it  void?  It  is,  indeed,  a  general  opinion,  it  is  express- 
ly admitted  by  all  this  bar,  and  some  of  the  Judges  have,  indi- 
vidually, in  the  Circuits,  decided,  that  the  Supreme  Count  can  • 
declare  an  act  of  congress  to  be  unconstitutional,  and,  therefore* 
mvalid;  but  there  is  no  adjudication  of  the  Supreme  Court  itself 
u^  the  point.  (1)  I  concur,  however,  in  the  general  sentimept^ 
with  reference  to  the  period,  when  the  existing  constitution  came 
into  operation;  but  whetiier  the  power,  under  the  existing  con* 
stitution,  can  be  employed  to  invalidate  laws,  previously  enacted, 
b  a  very  different  question,  turning  upoq  very  diflferent  principles ; 
and  widi  respect  to  which  I  absts^n  from  giving  an  opinion ;  since, 
on  other  ground,  I  am  satisfied  with  tl^e  correctness  of  the  judg« 
ment  of  die  Circuit  Court, 

Paterson,  Justic^^  I  consider  it  as  a  sound  political  proposi- 
tion, that  wherever  the  legislative  power  of  a  government  is  wn- 
depned^  it  includes  the  judicial  and  executive  attributes.  The 
Kgialative  pqwer  of  Georgia^  though  it  is  in  some  respects  re- 
stricted and  qualified^  is  not  defined  by  the  constitution  of  the 
state.  Had,  then,  tiie  legislature  power  to  punish  its  citizens,  who 
had  joined  die  enemy,  and  could  not  be  punished  by  the  ordinary 
course  of  law?  It  is  denied,  because  it  would  be  an  exercise  of 
judicis^  authority.  But  the  power  of  confiscation  and  banish- 
ment does  not  belong  to  the  judicial  authority,  whqse  process 
could  not  reach  the  offenders;  and  yet,  it  is  a  poVfcrj  that*  grows  ' 
out  of  the  very  nati^*e  of  the  social  compact,  wMch  must  reside 
somewhere,  and  which  is  so  inherent  in  the  legislature,  that  it  can- 
not W  divested,  or  transferred,  without  an  express  provision  of 
the  constitution. 

The  constitvitions  of  several  of  the  other  states  of  the  un'pn, 
contain  the  same  general  principles  and  restrictions;  but  it  never 
vas  imagined,  that  tiiey  applied  to  a  case  like  the  present;  and 
to  authorise  this  Court  to  pronounce  any  law  void,  it  ^lust  be  2^ 
dear  and  upequivocal  bresdJi  of  the  constitution,  QOt  9  doubtful 
and  argumentative  implication. 

(1)  The  point  has  since  been  decided  affirmatiTel  by  tbe  Sig;>reme  Court  if^ 
Horburj  V.  SUduon,  I  CrannhU  Mefi,  137-  See  DaU-  /!^. 
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1800«  CusHiKG,  Juatke.  Although  I  am  of  opinion,  that  this  Couit 
W"v'«^  has  the  same  power,  that  a  Court  of  the  state  of  Georgia  would 
possess,  to  declare  the  law  void,  I  do  not  think  that  the  occasion 
would  warrant  an  exercise  of  the  power.  The  right  to  confiscate  | 
and  banish,  in  the  case  of  an  offending  citizen,  must  belong  to  < 
evexy  government*  It  is  not  within  the  judicial  power,  as  created 
and  regulated  by  the  constitution  of  Georgia',  and  it  naturally^ 
as  well  as  tacitly,  belongs  to  the  legislat\u:e. 

9y  the  Court:  Let  the  judgment  be  afiirmed  with  costs, 

Williamson^  JPlaintiff  in  Error,  versus  Kincaid. 

ERROR  from  the  Circuit  Court  of  Georgia.  It  appeared  from 
the  record,  that  "  Marian  Kincaid  of  Great  Britain^  widow,' 

V  demanded  against  John  G.  Williamson  the  one  third  of  30Qi 
^^  acres  of  land,  &c.  in  Chatham  county,  as  dower.  That  the 
^  tenmt  pteaded^  1st*  The  act  of  Georgia  (passed  the  1st  of  March 
^^  1778)  attainting  G*  Mucoid  (the  demandant^  late  husband) 
^  forfeiting  his  estate,  and  vesting  it  in  Georgia,  without  office* 
^\  2d*  The  act  of  the  4th  of  May  1 782,  banishing  G.  Kincaid^  and 
^  confisca^g  his  estate.  3d.  The  appropriation  and  sale  of  the 
^  lands  in  question  by  virtue  of  the  said  attainder  and  confisca- 
"  tion,  before  the  Sd  of  September  1783  ^the  date  of  the  definitive 
**  treaty  of  peace)  and  before  G»  KincaitP^  death*  4th.  The  alien* 
^  age  of  the  demandant  (who  was  resident  abroad  on  the  4th  of 
•*  July  1776  and  ever  since)  and  therefore  incapable  of  holding 
^^  lands  in  Georgia*  That  the  demandant  repliedi^  that  she  and 

V  her  husband  were  inhabitants  of  jGeorgia^  on  the  19th  of  April 
**  1775,  then  yhder  the  dominion  of  Great  Britain;  that  her 

^  husband  continued  a  subject  oi  Great  Britain  9nd  never  owed  * 
^  allegiance  to  Georgia^  nor  was  ever  convicted  by  ^ny  lawful 
**  author!^  of  any  crimes  against  the  state*  That  the  tenant 
^^  demurred  to  the  replication,  the  demandant  joined  in  demur* 
"  rer,  acud  Judgment  was  pronounced  by  the  Circuit  Court  (com^ 
**  posed  of  Washington,  jfusticey  and  Cj(.ay,  District  jfadge)  ; 
*'  for  the  demandant."  On  this  jud^ent  the  writ  of  error  was 
brought,  and  the  following  errors  assigned* 

1*  The  general  errors*  , 

2.  The  attainder  of  C*  Kincaid  and  the  forfeiture  and  sale  of    ■ 
his  estate;  so  no  right  to  dower  accrued;  and  no  land  out  of 
which  it  could  be  enjoyed* 

3.  The  alienage  of  the  widow  on  the  4th  of  yuly  1776  and 
ever  since,  by  which  she  was  incapable  to  take  and  hold  real. 
estate  in  Georgia. 

The  principal  question  (whether  an  alien,  British  subject,  was 
entided,  under  the  treaty  of  peace,  to  claiQi  and  liold  lands  in 
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4wcr)  was  not  discussed,  as  the  iudgment  was  reversed,  for    1800. 
want  of  a  sufficient  description  of  the  parties  to  the  suit,  on  the  u^yi^ 
ludiority  oi  Bingham  v*  Cabot ^  3  DalL  382.  and  Turner  v.  The 
^mk  of  North- America*  AnU  But  an  important  point  of  practice 
tas  previously  setded,  relative  to  the  mode  of  ascertaining  the 
Tahie  of  the  matter  in  dispute,  in  acdons  like  the  present. 

Tor  the  plaintiff  in  error y  it  was  admitted,  in  answer  to  an  ob- 
jection, diat  the  value  of  the  matter  in  dispute  did  not  appear 
upon  the  record;  but  it  was  urged,  that,  fk>m  the  nature  of  the 
nbject,  die  demand  of  the  plaintiff  could  not  ascertain  it;  nor 
from  the  nature  of  the  suit  (like  a  case  of  ejectment,  where 
damages  are  only  pven  for  the  ouster')  could  it  be  fixed  by  the 
{ndingof  a  jury,  on  the  judgment  of  the  Court.  3  BL  Conu  35 j  6. 
As,  therefore,  there  was  no  act  of  congress,  nor  any  rule  of  the 
Court,  prescribing  a  mode  to  ascert^n,  in  such  cases,  the  value 
in  dispute,  that  the  ps^ty  may  have  the  benefit  of  a  writ  of 
error,  it  was  proposed  to  continue  the  cause,  to  afford  an  oppor- 
tunity to  satisfy  the  Court,  by  affidavite  of  the  actual  value  of 
tbe  property. 

By  the  Court  :  Be  it  so.  Let  the  value  of  tlie  matter  in  dispute 
be  ascertamed  by  affidavits,  to  be  taken  on  ten  days  notice  to  the 
demandant,  or  her  counsel  in  Georgia.  But,  consequently,  the 
imt  of  error  is  not  to  be  a  supersedeas* 

hgerwU  and  Dallas^  for  the  plaintiff  in  error.  , 

£r  Tilgkmdnj  for  the  defendant  in  error. 

Blair  et  al.  Plaintiflfe  in  Error,  v^rstis  Miller  et  ai 

WRIT  of  error  from  the  Circuit  Court  of  Virginia.  The 
judgment  was  rendered  in  the  Circuit  Court  on  the  28th 
'%  1799,  and  a  writ  of  error  issued  returnable  to  August 
^cnn  1799;  but  the  record  was  not  transmitted,  nor  the  writ  re«- 
toed  into  the  office  of  the  clerk  of  the  Supreme  Court,  till  tlie 
¥^d  February  1800.  Swift  objected  to  the  acceptance  and  re* 
ton  of  the  record  and  writ:  And, 

By  the  Court:  The  writ  has  become  a  nullity,  because  it 
fsnot  returned  at  the  proper  term.  It  cannot,  of  course,  be  a 
M  instrument,  to  bring  the  record  of  the  Circuit  Court  before 
» for  revision,  (l) 

(1)  See  poit  2?.  Count  r.  Suad  et  at. 
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V--V— /    Rutlierford  et  aL  Plaintiffs  in  Error,  "oersus  Fisher  et  at. 

ERROR  from  the  Circuit  Court  of  New-Jersey^  sitting  in 
Equity.  It  appeared,  that  the  defendants  in  the  Circuit  Court 
had  pleadea  the  statute  of  limitations  to  the  bill  of  the  complain- 
ants; and  that  the  plea  was  over-ruled,  and  the  defendants  or* 
dered  to  answer  the  bill.  On  this  decree  the  present  writ  of  er- 
ror  was  sued  out,  and  Stockton  (of  Nexv^jfersey)  moved  to  quash 
the  writ,  because  it  was  not  ajirial  decree^  upon  which  alone, a 
writ  of  error  would  lie,  1  vol.  61,  62.^*.  22.  E.  Tilghman^  for 
the  plaintiff  in  error,  acknowledged  the  force  of  the  words  ^^  final 
judgment,"  in  the  act  of  congress;  and  submitted  the  case  with- 
out argument. 

Chase,  Justice.  In  England  a  writ  of  error  may  be  brought 
upon  an  interlocutory  decree  or  order;  and  until  a  decision  is  ob- 
tained upon  the  wnt,  the  proceedings  ui  the  Court  below  are 
stayed.  But  here  the  words  of  the  act,  which  allow  a  writ  of 
error,  allow  it  only  in  the  case  of  a  final  judgment. 

By  the  Court:  The  writ  must  be  quashed  with  costs. 


Blaine  versus  Ship  Charles  Carter  et  aL 

THIS  was  an  appeal  from  the  Circuit  Court  of  Virginia^  and 
the  preliminary  question  discussed  was,  whether  such  % 
process  could  be  sustained?  After  argument, 

The  Cqurt  decided,  that  tl^e  removal  of  suits,  from  the  Circuit 
Court  into  the  Supreme  Court,  must  be  by  writ  of  error  in  every 
case,  whatever  may  be  the  orig^al  nature  of  the  suits. 


Course  et  aL  versus  Stead  et  l/x.  et  aL 

ERROR  from  the  Circuit  Court  of  the  Georgia  district,  ^itii 
ting  in  Equity.  On  the  record  it  appeared,  that  upon  the 
5th  of  May  1795,  an  order  had  been  made,  in  the  case  of  Steac 
et  al.  executors'  of  Steady  v.  Telfair  et  aL  the  legal  representative! 
of  Rae  and  Somerville  (1)  "  that  3634/.  14*.  7d.  sterling,  with  !» 
"  terest  at  5  per  cent,  from  the  1st  of  Jamiary  1774,  to  the  5ti 
"  of  May  1795,  deducting  interest  from  the  19th  of  April  177 S^ 
"  tiU  the  3d  of  September  1783,  be  paid  to  the  complainant! 
^^  in  that  suit,  with  5  per  cent,  on  the  amount  of  principal  and  in 

(1)  The  order  was  made  when  Blair,  yiutice,  presided.  The  deduction  o 
interest  during  the  wac,  (this  being  a  Brituh  debt)  has  not  received  the  aaoc 
tion  of  all  the  federal  Judges.  See  2  Doll.  Hep.  104  in  note. 
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^terest,  for  making  the  remittance  to  Great  Britairu   That  the    1800« 
*<  partnership  property  of  ^oe  and  «S'i9mervi//e  admitted  by  the  de- 
*^iendantstobe  in  their  hands,  be  first  a]^plied  to  the  payment  of 

*  the  complainants.  That  the  lands  belonging  to  J.  Rae  or  y. 
**  Somervilie^  deceased,  referred  to  in  the  answers  of  the  several 
*^  defendants,  and  the  title  deeds  of  which  they  admitted  to  be  iii 
**  their  possession,  be  sold  by  the  marshal,  and  the  proceeds  be 
**  j()plied  to  satisfy  the  decree;  the  deeds  to  be  deposited  with 
**  the  derk  in  three  months*'^ 

On  the  15th  of  November  1796,  a  second  order  was  made  by 
consent  (Paterson,  jfustice^  presiding)  upon  the  report  of  the 
derk,  that,  on  the  4th  of  January  1796,  there  renlaiticd  due  to 
Ae complamants  11,196^  dollars,  "that  the  partnership  pro* 
**  petty  of  Rae  and  Somerviikj  in  the  hands  of  Telfair  be  sold,  and 
^  the  bonds,  &c«  delivered  over  under  a  general  assignment.  That 
^  if  these  assets  are  not  sufficient  to  pay  the  debt,  the  remainder 
^o(  Semerville^s  property  be  sold;  and,  after  paying  a  prior 
^^  judgment,  shall  be  applied  to  the  debt  of  the  complainants. 
**  That  a  bond  admitted  by  W.  Stephens^  one  of  the  defendants^ 

*  to  be  in  his  hands,  given  by  R.  Whitfield  &  Co.  to  J.  Rae^ 
^  senior,  be  delivered  to  the  complainants.  That  certain  negroes, 
"  in  the  custody  of  4$*.  and  R.  Hammond^  and  J.  Habersham  be 
"  sold,  and  applied  to  the  payment  of  the  complainants'  debt.'' 

On  the  2d  of  May  1797 ^  Elizabeth  Coursey  executrix  of  Daniel 
Cmne^  was  made  a  defendant,  upon  motion  of  the  solicitor  for 
Ae  complainants;  and  on  the  2d  of  April  1798  the  supplemental 
Ml  was  filed,  which  gave  rise  to  the  present  writ  of  error,  and 
«J  which  a  subpoena  issued  only  against  Elizabeth  Course*  This 
Ml  set  forth  the  original  bill  of  Stead  et  al.  v.  Telfair  et  al.;  the 
orders  and  decrees,  above  stated ;  and  the  out  standing  balance 
w  the  4th  of  April  1798,  amounting  to  8,479-^  dollars.  It  then 
aOeged  ^  that  y.  Rae^  senior,  was  seised,  in  his  lifetime,  of  a 

*  tract  of  450  acres  of  land,  which  was  subject  to  the  decree  in 
**&yourof  the  complainants;  and  that  Elizabeth  Course  held  the 
"s^d  tract  of  land  unjustly,  and  without  title.  And  it  concluded 

' "  ^th  praying  a  discovery  of  the  tide,  and  surrender  of  the  pre- 
^ miles  in  satisfaction  of  the  decree;  and  that  the  other  defen- 
^  dants  may  disclose  assets,  &c." 

On  the  3d  of  April  1799,  Elizabeth  Course  filed  an  answer  to 
^  supplemental  bill,  in  which  she  set  forth,  '*  that  she  found 
**  among  her  late,  husband's  papers,  a  deed  of  the  5th  of  May  1 792, 

*  executed  by  /*.  Courvoise^  tax  collector  of  Chatham  county  to 

*  him,  as  purchaser  at  public  auction,  of  the  said  tract  of  land,  for 

*  128A  19*.  4</.  for  which  a  receipt  was  indorsed,  and  the  deed 
"recorded  on  the  24th  of  October  1792.  That  in  virtue  of  the 
"  deed,  possession  was  taken  of  the  premises.  That  she  believed 

*  the  land  came  toy.  Rae^  by  devise,  or  descent,  from  his  father, 

*  was  sold  for  non-payment  of  taxes,  and  was  purchased,  bond 
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1800.    "^^<?»  by  her  late  husband,  whose  title,  in  fee,  is  warranted  bv  ■ 
y^^^Y^^  "  ^^6  ^^  l^^s  of  ^^  ^^^^^ »  ^d  ^  such  is  claimed  by  the  defend* 
"  ant  for  herself  and  children." 

The  cause  was  heard,  upon  the  former  decree  of  1796,  the  sup- 
plemental bill  and  answer,  before  Ellsworth,  OUef  Justice^  in 
May  term  1799,  when  the  Court  decreed,  "  that  the  pretended 
"  conveyance  be  set  aside,  and  held  as  void;  and  the  land  sold 
^^  to  satisfy  the  debt  of  the  complainants.  Also,  that  certain  ne- 
'*  groes  in  the  possession  of  William  Stephens  and  Joseph  Haber* 
"  sham^  executors  of  Samuel  Elbert^  be  sold  and  applied  to  the 
"  same  object,  &c.''  / 

The  errors  assigned  upon  the  record  (which  consisted  of  a 
recital  of  the  two  orders  of  Court,  the  supplemental  bill  and  the 
proceedings  on  it,  but  not  the  original  bill)  were,  in  substance,  the 
following: 

1.  It  does  not  appear,  that  the  partnership  property  was  first 
applied  to  the  pajonent  of  the  claimants*- debt,  conformably  to  the 
decree  of  the  25th  of  May  1795:  and,  if  so  applied,  it  might  have 
been  sufficient. 

2.  The  decree  orders  certain  negroes  in  the  possession  of 
Habersham  and  Stephens^  executors  of  Elbert^  to  be  sold,  where- 
as it  was  denied,  that  the  negroes  were  in  their  hands,  but  it 
was  admitted,  that  they  were  in  the  possession  of  the  minor  chil- 
dren of  the  said  Elbert:  and  proof  to  the  contrary  was  not  made, 
nor  were  the  children  parties  to  the  suit. 

3.  The  negroes,  presumed  to  be  assets  of  y.  Sae^  are  ordered 
to  be  sold,  exclusively  of  property  in  the  hands  of  the  other  de- 
fendants, without  equality,  or  apportionment. 

4.  The  facts  stated  in  die  answer  are  to  be  taken  as  true,  since 
the  complainants  did  not  reply;  and  thence  it  appears,  that  the 
purchase  of  the  land  was  bond  fide^  for  a  valuable  consideration, 
under  the  sanction  of  a  public  officer,  whose  acts  were  annulled 
by  the  decree,  without  any  evidence  of  fraud,  or  imposition. 

5*  The  exhibits  referred  to  in  the  supplemental  bUl  (to  wit  the 
two  orders  of  Court  above-mentioned)  were  not  filed  with  the  bill, 
and  were  inadmissible  as  evidence. 

64  That  all  the  heirs,  as  well  as  the  widow  of  Daniel  Course 
should  have  been  made  parties,  particularly  the  minors,  who  are 
under  the  peculiar  protection  of  a  Court  of  equity^ 

r.  Real  and  personal  estate  are  on  the  same  footing,  by  the  law 
of  Georgia^  equally  imder  the  management  of  executors^  or  admi- 
nistrators. And  as  there  are  other  creditors  to  be  affected  by  the 
decree,  the  legal  representatives  oi  Daniel  Course  should  have  been 
parties  to  the  suit. 

8.  The  facts,  on  which  the  decree  was  founded,  do  not  appeal 
on  the  record. 

9.  The  Court  had  not  power,  under  the  circumstances  of  the 
case,  to  order  the  sale  of  real  estate. 

^     Thougl 
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Though  Ah  view  of  the  record  is  ^veti,  for  the  sake  of  the    1800. 
points  discussed  and  decided  in  the  Circuit  Court,  the  merits,  v-.y^i^ 
on  the  eiTors  assigned,  were  not  discussed  or  decided  in  this 
Court  f  but  the  foUowing  points  occurred. 

I.  AgersoU^  for  the  defendants  in  error,  objected,  that  the  writ 
of  error  was  not  tested  as  of  the  last  day  of  the  last  term  of  the 
Supreme  Court;  nor,  indeed,  of  that  term  at  all;  for,  the  Court 
had  risen  before  the  day  of  its  teste. 

DaUas  observed,  in  answer,  that  there  was  no  rule,  eidier  legisla- 
tive,  or  judicial,  prescribing  the  date  of  the  teste  of  a  writ  of  error; 
liial'm  Georgia  it  might  not  be  practicable,  in  many  cases,  to  know 
tbe  last  day  of  the  term  of  the  Supreme  Court,  whose  session  was 
not  limited;  that  if  the  writ  is  issued,  in  fact,  after  the  preceding 
term,  and  returned,  sedente  curia^  to  the  present  term,  it  is  regular; 
and  diat  it  is  not  like  the  case  of  a  term  intervening,  between  the 
teste  of  a  writ  of  error,  and  the  delivery  of  the  record  to  the  clerk 
of  die  Court.  (2) 

By  the  Court:  The  objection  is  not  sufficient  to  quash  the 
writ  of  error.  The  teste  may  be  amended  by  our  own  record  of 
thedurationoftbelast  term;  and  it  is,  of  course,  amendable. 

II.  IngersoU  objected,  that  the  writ  of  error  was  not  directed 
to  any  Curuit  Court;  for,  its  address  was  **  To  the  Judges  of  the 
Circuit  Court,  holden  in  and  for  the  district  aforesaid:^'*  whereas 
no  district  was  previously  named. 

Dallas^  in  reply,  observed,  that  the  district  of  Georgia^  nvas 
Indorsed  on  the  writ,  that  the  attestation  of  the  record  was  in 
Georgia^  and  that  the  record  returned  was  from  the  Circuit 
Court  of  the  Georgia  district. 

By  die  Court:  The  omission  is  merely  clerical.  We  wish, 
indeed,  that  more  attention  were  paid  to  the  transcribing  of 
mroids;  but  there  is  enough,  in  the  present  case,  to  amend  by; 
and,  therefore,  let  the  omission  be  supplied. 

III.  LigersoU  objected,  that  the  value  of  the  matter  in  dispute 
does  not  appear,  upon  the  record,  to  be  sufficient  to  sustain  a 
writ  of  error.  The  land,  which  is  the  immediate  subject  of  the 
supplemental  bill,  was  sold  for  128/.  19^.  4J.  and  that  is  the  only 
criterion  of  its  vdue  exhibited  to  the  Court. 

Dallas.  The  value  of  the  property  in  dispute,  must  be  its 
actoal  value,  for  the  purposes  of  jurisdiction.  The  price  at  a 
farced  sale,  for  taxes,  many  years  ago,  cannot  rationally  be  taken 
far  the  actual  value  of  the  land,  with  its  meliorations.  The 
Court  will,  therefore,  permit  the  plaintiff  in  error  to  ascertain 
lb  &ct  by  affidavits,  on  notice  to  Uie  opposite  part}%  It  was  so 
done  in  Williamson  v.  Kincaid* 

(2)  See  antf,  Blair  et  al.  v.  MiUer  et  al. 
Vol.  IV.  E  By 
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1800.       By  the  Court:  Let  the  rule  be  entered  on  the  ssime  termsy  as 
u-yi^^  in  the  case  of  JVtUiamson  v.  KhzcaicL 

These  preliminary  objections  to  the  writ  being  obviated,  and  the 
depositions  being  returned,  to  prove  the  value  of  the  land  (whidi 
was  sufficient  to  sustain  the  writ  of  error),  Dallas  argued  for  a 
reversal  of  the  decree  of  the  Circuit  Court  on  two  grounds:  (i) 
1st.  On  the  merits;  and,  2d.  On  the  want  of  a  description  of  the 
parties,  so  as  to  give  a  federal  jurisdiction. 

1st.  On  the  merits.  The  hearing  on  the  bill  and  answer,  ope- 
rates as  a  tacit  admission  of  the  facts  stated  in  the  answer;  which 
is  not  contradicted  in  any  respect;  and  which  establishes 
Daniel  Coursers  purchase  of  the  land  in  quesdon,  as  a  fair  and 
valid  transaction.  Hind.  Pr.  Ch.  416,  7.  289.  441.  The  widow 
Course  was  not  a  party  to  the  original  bill;  and  cannot,  therefore, 
^  be  bound  by  the  decree  in  that  case.  The  defendants  to  the  origi- 

nal bill  are  not  parties  to  the  supplemental  bill;  for,  process  is 
only  prayed  and  issued  against  the  widow.  Yet,  the  decrees  in 
tlie  original  suit  are  referred  to  as  exhibits,  though  not  filed^ 
in  the  supplemental  suit;  and  in  the  supplemental  suit  a  decree 
is  pronounced  against  the  defendants  in  the  original  suit  as  well 
as  against  the  widow,  who  is  the  sole  defendant.  Besides,  the 
question  is  emphatically  a  question  of  assets  to  pay  a  debt,  for 
which p^tnership  property  waS^first  responsible;  and  the  personal 
estates  of  the  debtors  before  their  real  estates.  Yet,  no  account 
is  given  of  the  partnership  fund;  and  neither  tlie  minor  heirs, 
nor  other  legal  representatives  oi  Daniel  Course^  are  made  parties 
to  the  suit,  though  their  interest  is  expressly  stated  in  the  answer. 
Iliml  Pr.  Ch.  2.  8.  10.  420.  283,  4.     Mitf.  39.  145. 

2i\.  On  the  want  of  description*  The  only  descriptive  addition 
to  the  name  of  Elizabeth  Course^  throughout  the  record,  is  that 
she  is  the  **  widow  of  Daniel  Course^  deceased;"  not  stating  that 
either  he,  or  she,  was  a  citizen  of  the  state  of  Georgia.  3  Doll. 
382.  Bingfuim  v.  Cabot.  4  DalL  Mossman  v.  Higginson.  Turner 
V.  The  Bank  of  North  America.  Turner  v.  Enrille.  It  would  be 
extravagant  to  infer  citizenship  fix)m  mere  residence,  nor  can  it 
be  successfully  urged,  that  because  the  parties  to  the  original 
bill  (which,  by  the  by,  is  not  attached  to  tne  writ  of  error)  were 
well  described,  this  Court  has  juris(iiction  on  the  supplemental 
bill,  against  a  new  party,  not  described,  not  pledged  by  any  joint 
contract,  and  not  connected  in  privity,  or  interest,  with  the  de- 
fendants to  the  original  bilL  Mitf.  31. 

Ingersolly  £or  Ac  defendant  in  error,  answered:  1*^  On  the  me- 
rits.  The  decree  of  the  Circuit  Court  was  not  pronounced  simply 

(3)  The  case  was  argued,  on  these  grounds,  at  WaMhington^  after  the  re- 
moval of  the  seat  of  government ;  but,  with  this  intimation,  it  is  ttiough  most 
convenient  to  continue  the  report  under  the  term,  in  which  it  commenced. 
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on  the  sopplemental  bill  and  answer;  but  on  the  decrees  in  the  1800. 
original  suit,  which  liquidated  and  fixed  the  quantum  of  the  ^m^^'-nJ 
ddt;  die  conveyBnce  to  Daniel  Course;  and  the  tax  laws  of  the 
state  of  Georgia*  The  conveyance  was  charged  to  be  a  fraudu- 
lent, pretended,  deed,  which  was  a  matter  of  fact;  3  Dall.  321. 
and  it  was  ascertained  (not  merely  by  the  inadequate  considera- 
tion, but)  by  reference  to  the  tax  laws,  which  did  not  authorise 
the  sale  at  the  time,  when  it  took  place,  nor,  at  any  time,  if 
there  were  personal  assets;  and,  consequently,  the  Court  was 
bound  to  regard  it  as  a  nullity.  (4)  The  objection,  on  the  score  of 
parties,  cannot  prevail,  against  the  decree,  that  viitually  finds  the 
conveyance  to  be  fraudulent;  and,  therefore,  that  no  one  claim- 
ing under  it  could  derive  a  title,  or  interest,  in  the  land.  Besides^ 
the  widow  Course  is  the  tenant  in  possession  of  the  premises,  and 
the  natural  object  of  the  supplemental  bill;  she  must  be  presum- 
ed to  have  given  notice  to  sdl  proper  persons;  and,  after  all,  if 
the  objection  has  weight,  it  is  sufficient  to  answer,  that  no  one 
will  be  bound  by  the  decree,  to  whom,  on  principles  of  law  and 
equity,  it  does  not  extend. 

2d.  On  the  want  of  description.  It  is  not  necessary  to  describci 
the  parties  in  the  supplemental  suit,  which  is  merely  an  incident 
(^the  original  biU,  and  must  be  brought  in  the  same  Court.  The 
citizenship,  however,  of  the  plaintiff  in  error,  does  sufficiendy 
appear,  by  reasonable  presumption  and  necessary  implication* 
Itnas  never  been  decided,  diat  the  very  term  citizens  and  aliens^ 
must  be  used  in  the  description;  but,  if  the  description  fairly 
imports,  that  one  party  to  the  suit  is  an  alien,  and  the  other 
part)'  a  citizen ;  or  that  the  parties  are  citizens  of  different  states ; 
the  Court  will  assert  its  jurisdicdon.  Then,  the  purchase  and 
possession  of  real  estate  announce  the  character  of  citizen ;  since 
siiens  cannot  purchase  and  hold  real  estate  in  Georgia;  and  the 
long  residence  of  Daniel  Course^  the  purchaser,  and  his  family, 
in  the  state,  is  a  circumstance  strongly  corroborative.  If  the 
vidow  is  sufficiently  described,  to  show  that  she  was  a  citizen 
^1  Georgia;  there  can  be  no  doubt  that  the  complainants  are 
sufficiendy  described  as  aliens. 

By  the  Court:  Having  examined  the  record  in  the  case  of 
Bingham  v.  Cflboty  we  are  satisfied,  that  the  decision  there,  must 
govern  upon  the  present  occasion.  It  is,  therefore,  unnecessary 
to  form,  or  to  deliver  any  opinion  upon  the  merits  of  the  cause. 
Let  the  decree  of  the  Circuit  Court  be  reversed. 

(4)  Wken  Ingerwll  was  about  to  read  the  statutes  of  Georgia,  Dallas  observ- 
ed that  t^jey  were  not  recited  on  the  record;  and  that  it  might  be  a  question, 
whether  their  existence  ought  not  to  have  been  established,  as  a  fact, 
»tt  the  Court  below.  But  the  Court  said  there  could  be  no  ground  to  refuse 
the  reading  of  a  law  of  any  of  the  states.  It  appeared,  however,  that,  on  the 
poifft  of  time,  Inger^oU  referred  to  the  statute  for  tlic  tax  of  a  different  year, 
irom  that  in. which  the  sale  was  made. 
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SUPREME  COURT 

OF  tHE 

UNITED  STATES- 


August  Term  1800. 


Present,  Paterson,  •% 

w^AsMiwr.Tnv,  and  r  J^*^^^* 


Washingtok, 
Moore, 


Priestman,  Plaintiff  in  Error,  versus  The.  United  States. 

IN  error  from  the  Circuit  Court,  for  the  Pennsyhania  district. 
An  information  was  filed  in  the  District  Court  in  the  follow- 
ing terms: 

**  Be  it  remembered^  that  on  thb  16th  day  of  January^  one 
*^  thousand  seven  hundred  and  ninety-eight,  into  the  District 
**  Court  of  the  United  States  for  the  Pennsylvania  district,  in 
*'  his  proper  person  comes  William  Rawle  attorney  for  the  said 
"  United  States  for  the  district  aforesaid,  who  for  the  said 
«'  United  States  in  this  behalf  prosecutes  and  for  the  said  United 
^^  States  gives  the  court  here  to  understand  and  be  informed  that 
^^  between  the  first  day  of  November  last  past  and  the  exhibition 
*^  of  this  bill  two  hundred  and  three  silver  watches,  three  gold 
"  watches,  two  enamelled  watches,  two  metal  watches,  two  hunt- 
^^  ing  watches,  and  seven  pinchbeck  watches,  being  articles  of 
.  ^*  foreign  manufacture  and  liable  to  the  pajnment  of  duties  im- 
^^  posed  by  the  laws  of  the  United  States  and  being  together  of 
"  the  value  of  eight  hundred  dollars  and  more  were  transported 
^^  from  the  state  of  Maryland  across  the  state  of  Deknvarey  to 
^^  the  district  of  Pennsylvania  without  a  permit  from  the  collec- 
^^  tor  of  any  district  in  the  said  state  of  Maryland^  for  that  pur- 
^^  pose  first  had  and  obtained*  ' 

^^  And  the  attorney  aforesaid  prosecuting  as  aforesaid  further 
^^  gives  the  Court  to  understand  and  be  informed  that  the  said 
^'  goods  wares  and  merchandizes  so  as  aforesaid  transported  to  ' 
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^  the  district  of  Pennsylvarda  were  not  within  twenty-four  hours    1800. 
!  **  after  the  arrival  thereof  in  the  said  district  of  Pennsylvania  ^^m^-^rmJ 
•*  reported  to  the  collector  of  the  said  district  of  Pennsylvania 
^  by  the  owner  or  consignee  thereof  or  by  any  other  person 
^  whatever. 

**  Whereby  and  by  force  of  the  acts  of  the  congress  of  the  said 
*^  United  States  the  said  203  silver  watches,  3  gold  watches,  2 
^enamelled  watches,  2  metal  watches,  2  hunting  watches,  and  7 
^  pinchbeck  watches,  have  become  forfeited  to  the  said  United 
*^  States  and  for  the  .causes  aforesaid  have  been  seized  by  Sharp 
*^  Delany,  esquire,  collector  of  the  ssdd  district  of  Pennsylvania^ 
^  and  are  now  in  the  custody  of  the  marshal,  &c.  Wherefore  the 
^  said  attorney  prosecuting  as  aforesaid  prays  the  advice  of  the  .  ^ 

**  Court  upon  the  premises,  and  due  process,  &c.  &c.*^ 

This  information  was  foimded  on  the  act  of  congress,  entitled 
^  An  act  for  enrolling  and  licensing  ships,  or  vessels,  to  be  em- 
'^  ployed  in  the  coasting  trade  and  fisheries,  and  for  regulating 
«  the  same;"  2  voL  168.  and,  particularly,  upon  the  19th  section 
of  the  act,  which  is  in  these  words : 

"  Sec.  19.  And  be  it  further  enacted^  That  it  shall  and  may 

^  be  lawful  for  the  collector  of  the  district  of  Pennsylvania^  to 

}  *  grant  permits  for  the  transportation  of  goods,  wares  or  mer- 

i  *  diandize  of  foreign  growth  or  manufacture,  across  the  state  of 

\  **  NeW'Jersey^  to  die  district  of  NeW'21ori^  or  across  the  state  of 

**  Delaware^  to  any  district  in  the  state  of  Maryland  or  Virginia -^ 

^  and  for  the  collector  of  the  district  of  Nerv-Torij  to  grant  like 

'^  permits  for  the  transportation  across  the  state  of  NeTV^jfersey; 

^  and  for  the  collector  of  any  district  of  Maryland  or  Virginia^  to 

*'  grant  like  permits  for  the  transportation  across  the  state  ofDela^ 

"  ware^  to  the  district  of  Pennsylvania:  Provided^  That  every  such 

permit  shall  express  the  name  of  the  owner,  or  person  sending 

such  goods,  and  of  the  person  or  persons,  to  whom  such  goods 

shaDbe  consigned,  with  die  marks,  numbers  and  description  of  the 

packages,  whether  bale,  box,  chest,  or  otherwise,  and  the  kind 

of  goods  contained  therein,  and  the  date,  when  granted ;  and 

the  owner  or  person  sending  such  goods,  shall  swear  or  affirm, 

that  they  were  legally  imported,  and  the  duties  thereupon  paid 

*  or  secured  2  And  provided  also  ^  That  the  owner  or  consignee  of 
"  all  such  goods,  wares  and  merchandize,  shall,  within  twenty- 
"  four  hours  after  the  arrival  thereof,  at  the  place  to  which  they 

were  permitted  to  be  transported,  report  the  same,  to  the  col- 
lector of  the  district  where  they  shall  so  arrive,  and  shall  deli- 
ver i^  the  permit  accompanying  the  same,  and  if  the  owner  or 
consignee  aforesaid,  shall  neglect  or  refuse  to  make  due  entry 

*  of  such  goods  within  the  time,  and  in  the  manner,  herein  di- 
"  rected,  all  such  goods,  wares  and  merchandize  shaU  be  subject 

to  forfeiture  i  and  if  the  permit  granted  shall  not  be  given  up, 
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1800.  ^^  within  die  time  limited  for  making  the  said  report,  the  pcrsoi 
<'  or  persons  to  whom  it  was  granted,  neglecting  or  refusing  in 
**  deliver  it  up,  shall  forfeit  fifty  dollars  for  every  twenty-fouej 
*^  hours  it  shaU  be  withheld  afterwards:  Provided^  That  wheiKj 
^  the  goods,  wares  and  merchandize,  to  be  transported  in  mameri 
*^  aforesaid,  shall  be  of  less  value  than  eight  hundred  dollars,  th»' 
^*  said  oath  and  permit  shall  not  be  deemed  necessary,  nor  sfaal' 
**  the  owner  or  consignee  be  obliged  to  make  report  to  the  col» 
**•  lector  of  the  district  where  the  said  goods,  wares  and  merchailk 
**  dize  shall  arrive." 

WiUiam  Priestman^  the  plaintiff  in  error,  filed  a  claim  for  th^ 
watches,  setting  forth  ^^  that  he  had  paid  the  duties  upon  theii% 
and  that  he  did  not  transport  them  from  the  district  of  MarykmJL 
across  the  state  of  Delaware^  into  the  district  of  Pennsylvania? 
The  attorney  of  the  district  having  filed  a  general  replication  ta 
the  claim,  a  case  was  made  for  the  opinion  of  the  Court,  in  wluck 
the  material  facts  were  stated,  as  follows: 

**  That  the  watches  in  question  were  of  the  value  of  3,89Sf 
"  dollars.  That  they  were  imported  into  the  district  of  Maryhmd^ 
^^  and  the  duties  thereon  paid,  or  secured,  according  to  law.  Thai 
^^  they  were  afterwards  carried  by  the  claimant,  or  his  agentj 
^^  from  the  district  of  Marylandy  across  the  state  of  Delaware 
"  to  the  state  of  Pennsylvania^  to  wit,  to  the  city  of  Philadelphkk 
^^  without  any  licence,  or  permit,  so  to  do,  first  had  and  obtainel 
"  from  the  collector  of  the  port  of  Baltimore;  and  that  no  notioi 
*'  was  given  to  the  collector  of  the  port  of  Philadelphia.  That  the 
"  watches  were  publicly  offered  for  sale,  next  door  to  the  custom^ 
"  house,  in  the  city  of  Philadelphia  with  a  number  of  other  arA 
"  cles ;  and  were  afterwards  seized  as  forfeited.  That  the  watchd| 
"  did  not  belong  to  the  master,  owner,  or  any  mariner  of  the  ship, 
*'  or  vessel,  in  which  they  were  imported  from  beyond  sea  vM 
<^  Baltimore  i  nor  was  the  claimant  captain,  owner,  or  mariner,  d 
**  the  packet-boat,  in  which  they  were  brought  (vom  Baltimore  \A 
"  French'town^  or  from  Newcastle  to  Philadelphia.^^ 

The  case  was  argued  before  the  District  Judge,  in  December; 
1798,  and  a  decree  of  condemnation  pronounced;  which  wad 
affirmed  upon  a  writ  of  error  to  the  Circuit  Court,  in  April  ttrtSi 
1 800 ;  (1)  and,  thereupon,  the  cause  was  removed  into  this  Court 

an4 

(1)  The  Circuit  Court  was  composed  of  Chase,  yuttice,  and  PBTcal 
District  yudge.  The  presiding  Judge,  in  delivering  the  opinion  of  the  Court 
made  the  following  oDser\'ations  : 

Chase,  justice.  By  the  rules,  which  are  laid  down  in  England  for  the  con 
atfuction  of  statutes,  and  the  latitude  which  has  been  indulged  in  their  appti 
cation,  the  British  Judges  have  assumed  a  legislative  power;  and  on  the  prtj 
tence  of  judicial  exposition,  have,  in  fact,  made  a  great  portion  of  the  statuti 
law  of  tlie  kingdom.  Of  those  rules  of  construction,  none  can  be  more  dange 
reus,  than  that,  which  distinguishing  between  the  intent,  and  the  words,  o 
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#)d  argoed,  upon  the  same  facts,  by  the  district  attorney,  (Rawle^    1800. 


0  the  absence  of  Lte^  attorney-general)  fof  the  United  States^  Vi^pv**.^     \ 
aiusted  by  W.  Sergeant^  for  the  informer;  and  by  IngersoU  and  \ 

•£  Levy^  for  the  pbiintiff  in  error. 

For  the  plamttff  m  error.  This  is  a  penal  act,  and  must,  on 
general  principles,  be  construed  strictly.  1  Black.  Com.  88.  92. 
ifewdL  109.  3  Co.  7.  Ploxvd.  13.  *.  19  Vin.  Abr.  523,  4. 
zMud*  7.  65.  10  Co.'  73.  Corvp.  355.  660.  In  the  particular 
OBe,  before  the  Court,  the  facts  call  for  the  most  liberal  exposi* 
tioD  in  favour  of  the  clsdmant;  since,  there  is  not  the  slightest 
ground  to  impute  a  fraudulent  intention  to  him;  nor  could  there 
be  die  smallest  loss  of  revenue  to  the  public  Taking,  then,  the 
53d  secuon  of  the  same  act  of  congress  into  view,  to  form  a  just 
ccmdusion  from  the  whole,  the  watches  in  question  are  exempted 
from  any  forfeiture,  because  they  did  not  belong  to  the  master, 
(wrner,  or  mariners,  of  the  vessel,  in  which  they  were  imported, 
and  because  the  duties  upon  them  had  been  previously  paid,  or 
\  secured.  (2)  It  must,  indeed,  be  admitted,  that  there  is  an  appa* 
itnt  contradiction  between  the  19th  section,  which  imposes  the 
fcrfeiture,  if  the  owner^  or  consignee  of  the  goods,  neglects  to 
perform  the  duties  prescribed ;  and  the  33d  section,  which  ex- 
empts die  goods  from  forfeiture,  if  they  belong  to  any  person^ 
«ftcr  than  the  owner,  master,  or  mariners,  of  the  vessel:  but  the 
Afferent  parts  of  statutes  should  be  so  construed,  that  each,  if 
]K»sible,  may  have  an  operation,  consistent  and  harmonious  with 
the  rest.    Admitting,  therefore,  that  the  claimant  is  within  the 

^Icgidature,  declares,  that  a  case  not  within  the  meaning  of  a  statute,  ac- 
•niii^  to  the  opinion  of  the  Judges,  shall  not  be  embraced  in  the  'operation 
tf  tbe  statute,  although  it  is  clearly  within  the  words j  or,  wee  verta^  that  a 
««  within  the  meaning,  though  not  within  Uie  words,  shall  be  embraced. 

For  my  part,  however,  sitting  in  an  Jmerican  Court,  I  shall  always  deem  it 
tdoty  to  conform  to  the  expressions  of  the  legislature,  to  the  letter  of  the 
^^Utte,  when  free  from  ambiguity  and  doubt ;  without  indulging  a  speculation, 
tither  upon  the  impolicy,  or  the  hardship,  of  the  law.  In  the  present  instance, 
Ae  chuise  of  forfeiture  is  clear,  direct,  and  positive.  If  the  provision  of  the 
^  section  were  equally  clear,  and  necessarily  connected  with  the  subject  of  the 
,M  section,  it  would,  undoubtedly,  control'the'clause  of  forfeiture.  But  say 
^cn,  that  the  33d  section  is  obscure  in  its  terms,  and  doubtful  in  its  relation 
(vhich  I  do  not  admit)  this  would  not  induce  me  to  supersede,  control,  and 
*BBn],  what  is  neitl^er  obscure,  nor  doubtful,  in  the  provisions  of  the  19Ui 
action. 

Upon  the  whcJe,  the  effect,  in  the  present  case,  will,  probably,  be  severe 
.watbe  claimant,  if  he  has  only  been  guilty  of  an  act  of  negligence :  but  tlie 
««•  does  not  distinguish,  as  to  the  present  object,  between  a  careless,  and  a 
^^ludulent,  omission  of  the  duty  prescribed^  and  the  Court  cannot  do  it. 

(2)  Sec.  33.  **  Provided  nevert/ieless,  and  be  it  further  enacted.  That  in  all 

*  cases  where  the  whole,  or  any  part,  of  the  lading,  or  cargo,  on  board  any 
*'sfaipy  or  vessel,  shall  belong  6ond  fide  to  any  person,  or  persons,  other  than 
*Ui£  master,  owner,  or  mariners,  of  such  ship,  or  vessel,  and  upon  which  the 

*  duties  ahall  hav^  been  previously  paid,  or  secured,  according  to  law,  shall 
r^  exempted  from  any  forfeiture  under  tliis  act,  anything  herein  contained 

*  to  the  contrary  notwithstanding." 
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1800.  description  of  the  19th  section,  to  incur  a  forfeiture^the  apfmreni^ 
contradiction  of  the  law  wiU  be  obviated,  by  admitting,  ako,  that 
the  previous  pa}n[nent  of  the  duties  on  the  goods,  exempts  him 
irom  the  forfeiture,  under  the  33d  section*  Besides,  the  infer* 
mation  does  not  state,  that  the  master  of  the  vessel  had  no  mani* 
fest;  and  to  constitute  the  offence  the  act  of  irregular  transporta^ 
tion  must  be  connected  with  the  want  of  a  ntianifest,  confermabty 
to  the  18th  section.  The  19th  section  (and,  indeed,  the  whole  of 
the  law,  which  is  made  emphatically  to  regulate  the  coasting 
trade)  from  the  plain  import  of  its  language,  applies  to  cases  df 
water  carriage,  and  cases  of  water  carriage  are  equsdly  die  subject 
of  the  33d  section.  Nor  is  there  any  thing  in  the  case  stated  to 
show  that  the  watches  were  not  transp<Mted  coast-wise ;  or  brought 
in  the  owner's  private  carriage;  and  even  the  19th  section  does 
not  contain  an  injunction  upon  the  owner  to  take  oat  a  permit  for 
his  goods,  on  which  he  has  paid  the  duties,  to  whatever  place  he 
may  chuse  to  remove  them* 

For  the  United  States.  Though  penal  laws  are  to  be  strictly 
construed,  they  are  to  be  fairly  and  truly  construed,  according  to 
the  plain  and  natural  signification  of  the  words  employed.  2  Ld* 
Raym.  1421.  1  DalL  Rep.  197.  10  Co.  73.  If,  however,  the 
claimant's  construction  should  prevail,  the  sweeping  operation  of 
the  33d  section  of  the  act  would  annihilate  its  most  positive  and 
most  salutary  sanctions:  but  a  proviso,  so  repugnant  to  the  enact- 
ing clauses,  would  itself  be  void.  1  Bl.  Com,  1  Co.  Rep.  A>7.  a. 
The  case  stated  brings  the  facts  precisely  within  the  information; 
and  the  information  is  precisely  within  the  19th  section.  The 
forfeiture  is,  therefore,  complete,  and  must  be  enforced  by  the 
Court,  unless  it  is  remitted  by  the  operation  of  the  33d  section* 
It  becomes  important,  then,  to  inquire,  1st.  What  is  the  true 
meaning  of  this  ambiguous,  and,  certainly,  ungrammatical  clause? 
and,  2d.  To  what  does  the  true  meaning  relate? 

1st.  The  first  difficulty  that  occurs,  in  settling  the  meaning  of  the 
33d  section,  arises  from  the  indefinite  call  for  a  noun,  to  corres* 
pond  with  the  verb,  where  several  nouns  are  introduced,  and  all 
cannot  be  applied.  Is  it  the  ship^  the  master^  or  the  cargo^  which« 
in  the  specified  case,  "  shall  be  exempted  from  any  forfeiture?" 
The  marginal  note  declares  the  exemption  in  favour  of  the  ship; 
but  the  argument  of  the  claimant,  asks  it  for  the  cargo.  The 
33d  section,  however,  is,  in  form  and  substance,  a  proviso;  and, 
as  such,  naturally  refers  to  the  next  preceding  section,  where  are 
to  be  found  the  offences,  from  which  the  forfeiture  springs,  and 
the  subject  on  which  the  forfeiture  attaches;  s.  32.  to  wit:  1st* 
The  transfer  of  a  licensed  ship  to  an  alien.  2d.  The  employment 
of  a  licensed  vessel  in  a  trade  not  licensed.  3d.  The  possession 
of  a  forged,  or  altered,  licence.  4th.  The  possession  of  a  licence 
granted  for  another  ship.    In  the  four  cases,  tlie  ship  and  the 
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t^  <m  board,  are  declared  to  be  the  subject  of  forfeiture.    1800. 
But  the  ezenqicion  from  forfeiture,  contained  in  the  33d  section,  w-^-^* 
is  aot,  in  the  generality  of  the  expression,  confined  to  the  four 
cases;  but  extends  to  ^^any  forfeiture  under  this  act,  any  thing 
therein  contained  to  the  contrary  notwithstanding."    Must  not 
thetkOure  of  the  offence  be  considered,  then,  to  qualify  the  gene- 
raliQr  of  the  expression?    In  the  5th  section  it  is  enacted,  that  if 
a  vessel  is  found  with  a  forged,  or  altered,  licence;  or  makes 
•se  of  a  licence  granted  for  another  vessel,  the  offending  vessel, 
sad  die  cargo  on  board,  shall  be  forfeited*    In  the  6th  section  it 
is  enacted,  that  if  a  vessel  it  found  in  the  coasting  trade,  or  car- 
Tying  on  the  fisheries,  without  being  enrolled  and  licensed^  and 
laving  a  foreign  cargo,  or.  distilled  spirits,  on  board,  she  and  her 
fading  shall  be  forfeited*    In  the  8th  section  it  is  enacted,  that  if 
anemt^led,  or  licensed,  vessel  sails  on  a  foreign  voyage  without 
irst  surrendering  her  licence,  and  taking  out  a  register,  she  and 
ber  ctfgo  shall  be  forfeited.    And  in  the  21st  section  it  is  enact- 
ed, that  if  a  vessel  licensed  for  the  fisheries,  is  found  within  threcL 
leagues  of  the  coast,  with  foreign  merchandize  oh  board,  exceed- 
ing in  \-alue  500  dollars,  she  and  her  cargo  shall  be  forfeited, 
uless  she  had  previously  obtained  permission  to  touch  at  a  fo^ 
wign  port.  Now,  in  all  these  sections  the  forfeiture  of  the  cargo 
is  accumulative,  derivative,  and  accessary,  to  the  forfeiture  of  the 
^ssel;  and  tiie  punishment  is  inflicted  for  offences  committed 
^  the  master,  or  owner,  of  the  vessel.   Hence,  the  policy  and 
j«sdcc  of  the  provison  of  the  33d  section,  in  contemplation  of 
sndi  cases,  to  prevent  one  man^s  suffering  for  another  man^s 
wrong,  by  exempting  from  forfeiture,  the  cargo  on  board  the  de- 
fipquent  vessel,  to  whose  owners,  master,  or  mariners,  the  cargo 
<iid  not  hebng«    With  reference,  therefore,  to  the  nature  of  the 
oKaces,  enumerated  in  the  next  preceding  section,  the  exempt 
tion  from  **  any  forfeiture  under  this  act,'    must  be  confined  to 
forfeitures  of  the  same  kind;  that  is,  to  forfeitures  of  vessels  and 
Aeir  cargoes,  for  the  acts,  or  omissions,  of  the  owners,  or  mas- 
^  of  the  vessels*    But,  still,  there  are  specific  and  appropriate 
Mitures,  arising  from  the  misconduct  ot  the  owners  of  goods. 
'nuis,if  the  owner  of  goods  transport  tnem,  by  water ^  from  dis- 
trict to  district,  they  must  be  accompanied  with  a  manifest,  or 
^  will  be  liable  to  forfeiture,  under  the  18th  section*    And, 
rf  he  transport  them  by  land^  he  must  obtain  a  permit,  under  the 
same  penalty,  in  compliance  with  the  19th  section.    The  same 
principle,  wnich  suggested  the  necessity  of  a  manifest  in  the  one 
p^t  required  die  permit  in  the  other;  and  if  the  goods  are  not 
nduded  in  the  manifest,  or,  of  course,  if  not  included  in  the 
permit,  diey  ai«  forfeited*    It  is  idle  Co  argue  from  the  supposed 
"Haility  of  requiring  the  permit.    It  is  an  incident  in  a  geneitd 
system,  that  must  be  maintained  in  all  its  parts;   for,  at  the 
^IS^est  aperture,  the  most  inconvenient  mischief^  may  enter. 
^OL.  IV.  F  2d.jH 
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1800.  2d.  In  answering  the  second  general  inquiry  (to  what  docs  the 
true  meaning  of  the  33d  section  refer?)  it  is  proper  more  parti^ 
cularly  to  observe,  that  the  19th  section  clearly  provides  for  the 
ease  of  a  transportation  by  land  carriage  because  it  speaks  of  a 
tf-ansportation  **  across  a  state^^  which  (as  tio  canal  is  establish-' 
cd)  must  bie  by  land.  If  by  land,  it  cannot  involve  the  agency  of 
k  ship,  or  vessel;  and  as  the  proviso  of  the  33d  section  refers  to 
the  forfeiture  of  a  ship,  or  vessel,  and  not  of  a  waggon,  or  stage, 
as  it  does  not  describe  goads^  generally,  but  a  ladings  or  cargo^ 
oh  boards  it  is  utterly  inapplicable  to  a  case  of  internal  land  car- 
riage ;  and  must  be  considered  as  referring  only  to  cases  of  water 
transportation;  or,  in  other  words,  to  the  coasting  trade* 

On  the  15th  of  August^  the  Judges  briefly  delivered  their  opi- 
nions, seriatim^  concurring  in  the  following  result 

By  the  Court:  The  case  stated  comes  clearly  within  the 
l9th  section  of  the  act  of  congress,  for  enrolling  and  licensmg 
vessels  to  be  employed  in  the  coasting  trade  and  fisheries.  The 
provisions  of  the  section  are  salutary,  and  were  made  to  guard 
against  frauds  upon  the  revenue,  in  die  transportation  of  goods, 
of  foreign  growth,  or  manufaaure,  across  the  several  states.^ 
Public  policy,  national  purposes,  and  the  regular  operations  of 
government,  require,  that  the  revenue  system  should  be  faithful- 
ly observed,  and  strictly  executed.  It  is  obvious  that  the  claim- 
ant is  an  offender  within  the  purview  of  the  19th  section.  To 
pui^e  the  offence,  he  relies  upon  the  33d  section  of  the  same  act. 
But  it  is  too  plsun  for  argument,  that  this  section  cannot,  by  any 
fair  and  rational  construction,  be  made  to  refer  to  the  19th  section. 
It  is  inapplicable,  because  the  objects  are  entirely  different. 

Judgment  affirmed. 

Talbot  versus  The  Ship  Amelia^  Seeman,  Claimant. 

ERROR  from  the  Circuit  Court  of  New  Tori.  It  appeared  on, 
the  record,  that  Capt.  Talbot^  of  the  frigate  Constitution^  hav« 
ing  re-captured  the  Amelia^  an  armed  Hamburgh  vessel,  which, 
had  been  captured  by  a  French  national  corvette,  aiid  ordered  te 
St^  Domingo^  for  adjudication,  brought  her  into  the  port  of  NeW' 
Tork.  A  libel  was  thereupon  filed  in  the  District  Court  by  the 
re-captor,  setting  forth  the  facts,  and  praying  that  the  vessel  and 
cargo  might  be  condemned  as  prize;  or  that  such  other  decree 
might  be  pronounced  as  the  Court  should  deem  just  and  proper. 
A  claim  was  filed  by  H.  F.  Seeman^  for  Chapeau  Rouge  & 
Co.  of  Hamburghy  the  owners,  insisting  that  the  property  had 
not  been  changed  by  the  capture,  and  praying  restitution  with 
damages  and  costs.  The  District  Judge^  Hobart,  decreed 
one-half  of  the   gross   amount   of  sales   of  ship   and  cargo, 
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without  deduction,  (a  sale  having  been  made  by  consent)  to  be  18CKX 
paid  to  the  re-captors,  in  the  proportions  directed  by  the  act  of  v^-v-^  * 
congress  for  the  government  of  the  navy ;  and  the  other  half,  de- 
doc^g  all  costs  and  charges,  to  be  paid  to  the  claimants.  The 
cause  was  brought  by  appeal  before  the  Circuit  Court,  Wash- 
ington, Justice^  presiding,  who  reversed  the  decree  of  the  Dis- 
tinct Court,  so  far  as  it  ordered  payment  of  one  half  of  jhe  gross 
9^es  to  the  re-captors,  ^^  considering  that  as  the  nation  to  whicl) 
^  the  owners  of  the  said  ship  and  cargo  belong,  is  in  amity  with 
**  the  French  republic,  the  ship  and  cargo  could  not^  consistently 
"  with  the  laws  of  nations,  be  condemned  by  the  French  as  a 
**  lawful  prize;  and  that,  therefore,  no  service  was  rendered  by 
"  the  Constitution^  or  by  the  commander,  officers,  or  crew  there- 
^  of,  by  the  re-capture  aforesaid  ;^'  and  affirmed  the  rest  of  the 
decree.  On  the  decree  of  the  Circuit  Court  the  present  writ  of 
error  was  instituted;  and  the  following  statement  of  facts  mad^ 
a  part  of  the  record  by  ponseot, 

^  The  following  case  is  agreed  upqn  by  the  parties,  to  be  an- 
**  nexed  to  the  writ  of  error  in  this  cause,  viz. 

"The  ship  Amelia  sailed  from  Calcutta^  in  Bengal^  in  the 
"  month  of  April  1799,  loaded  with  a  cargo  of  the  produce  and 
^  manufactory  of  that  country,  consisting  of  cotton,  sugars,  and 
"  dry  goods,  in  bales,  and  was  bound  to  Ucanburgh* 

"  On  the  sixth  of  September  in  the  same  year  the  same  was 
"  captured,  whilst  in  the  pursuit  of  her  said  voyage^  by  the  French 
**  national  corvette  La  DiHgente,  X.  L  Dubois^  commander,  who 
"  took  out  her  captain  and  part  of  her  crew,  together  with  most 
**  of  her  papers,  and  placed  a  prize  master  and  French  sailors  on 
"  board  of  her,  ordering  the  prize  master  to  conduct  her  to  St. 
**  Domin^o^  to  be  judged  according  to  the  laws  of  war.  On  the 
**  fifteenth  of  the  same  month  of  September^  the  United  States 
"  ship  of  war,  the  Constitution^  commanded  by  Silas  Talht^ 
"  Esquire,  the  libellant,  fell  in  with,  and  re-captured,  the  A,,  a, 
"  she  being  then  in  full  possession  of  the  French^  and  pursu.  - 
"  her  course  for  St.  Domingo^  according  to  the  orders  receivea 
•  from  the  captain  of  the  French  corvette. 

**  At  the  time  of  the  re-capture,  the  Amelia  had  eight  iron 
^  catmon  moimted,  and  eight  wooden  gv^ns,  with  which  she  had 
*lcft  Calcutta^  as  before  stated. 

*•  From  such  of  the  ship's  papers  as  were  found  on  board,  and 
"  Ae  testimony  in  the  cause,  the  ship  Am^lia^  and  her  cargo, 
**  appear  to  have  been  the  property  of  Chapeau  Rouge^  a  citi- 
**  zen  of  Hamburgh^  residing,  and  carrying  on  commerce,  in 
*'  thgt  place.  It  is  conceded  that  the  republic  of  France  and  the 
**  city  of  Hamburgh  are  not  in  a  state  of  hostility  to  each  othcr^ 
^  and  that  Hamburgh  is  to  be  considered  as  neutral  between  the 
♦*  present  belligerent  powers. 
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1800.  ^  The  Amelia  and  her  cargo,  having  been  sent  by  captain  Ted^ 
*•  bot  to  Nrw-Tork^  were  there  Ubelled  in  the  District  Court,  aii4 
^^  such  proceeding  were  thereupon  had  in  that  Court,  and  tho 
"  Circuit  Court  tor  that  district,  as  may  appear  by  the  writ  ci 
**  error  and  return. 

*'  Alexander  Hamikon^  of  counsel  for  plaintiff  in  error. 
*'  jB.  Livingston^  of  counsel  for  defendant  in  error.*' 

The  cause  was  argued  on  the  11th,  12th,  and  13th  of  August 
1800,  by  bigersoll  and  Lewis ^  for  t^e  plaintiff  in  error;  and  by 
JIf.  Levy  and  Dallas^  for  the  defendant  in  error.  The  gener^ 
points  of  the  4iscussion  were  these: 

Ist.  WheAer  the  Amelia  could  be  considered,  at  the  time  of 
the  re-capture,  as  a  French  armed  pesseiy  within  the  meaning  of 
the  act  of  congress,  which  authorises  the  seizure  of  J^rmcA  arm* 
ed  vessels?  4  vol.  p* 

2d.  Whether  captain  Talbot  was  authorised  to  make  a  re'Cajh 
ture^  the  Amelia  belonging  to  a  power,  equally  in  amity  with  the 
United  States^  and  with  France^, 

3d.  Whether,  on  positive  statute,  or  general  principlesi,  a  sal- 
vage was  due  to  the  re-captors,  for  rescuing  the  Amelia  from  the 
Frerifhi 

On  the  18th  of  August j  Paterson,  Justice^  stated,  that  it  was 
the  wish  of  the  Coukt  to  postpone  the  cause  for  further  argu- 
ment, before  a  fuller  ben^h.  It  was,  accordingly,  argued  again  at 
Washington^  in  August  term  1801,  by  IngersoU  Bnd  Bayard  (cf 
Deknvare')  for  the  plaintiff  in  error;  and  by  M.  Lexnj^  J.  T*.  Mi' 
son  (pi  Maryland)  and  DftUas  for  the  defendant  in  error.  And 
Marshall,  Chief  jfu^ticej  delivered  the  judgment  of  the  Court, 
^  that  the  decree  of  the  Circuit  Court  was  correct,  in  reversing 
**  the  decree  of  the  District  Court,  but  not  correct  in  decreeing 
^^  the  restoration  of  the  Amelia^  without  paying  salvage.  This 
^^  Court,  therefore,  is  of  opinion,  that  the  decree,  so  far  as  the 
^^  restorauon  of  the  Amelia  without  salvage  is  ordered,  ought  to. 
**  be  reversed:  and  that  the  Amelia  arid  her  cargo  ought  to  be 
^^  restored  to  the  claimant,  on  paying  for  salvage  one-sixth  }»rt 
**  of  the  net  value,  after  deducting  tfierefrom  the  charges,  which 
**  have  been  incurred."  (1) 

(1)  A  full  report  of  the  ftrrumentSy  on  the  first  hearin(^  of  this  cause,  was 
prepared;  but  they  are  found  so  ably  incorporated  with  the  arguments  ontlie 
second  hearing,  in  Mr.  Cranch**  Reports,  that  it  has  been  tliou^t  unnecessary 
to  publish  it  in  this  rolume.  1  Oanch.  Rep*  L 
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Bas,  Plaintiff  in  'Erraty  versus  Tingy,  Defendant  in  Error.  ^/y\ 

IN  error  from  the  Circuit  Court  for  the  district  of  Pennsylvania^ 
On  the  return  of  the  record  it  appeared,  by  a  case  stated,  that 
the  defendant,  in  error,  had  filed  a  libel  in  the  District  Court,  as 
commander  of  the  public  armed  ship  the  Ganges^  for  himself  and 
others  against  the  ship  EUzOy  John  Bos,  master^  her  cargo,  &c 
m  Which  he  set  forth  that  the  said  ship  and  cai^o  belonged  to 
citizens  of  the  United  States ;  that  they  were  taken  on  the  high 
9C3shy  9L  French  privateer,  on  the  31st of  March^  1799;  and  that 
they  were  re-taken  by  the  libellant,  on  the  21st  of  April  following, 
after  having  been  above  ninety-six  hours  in  possession  of  the 
captors.  The  libel  prayed  for  salvage  conformstly  to  the  acts  of 
congress;  and  the  tacts  being  admitted  by  the  answer  of  the  res- 
poDdents,  the  District  Court  decreed  to  the  libellants  one  half 
of  the  whole  value  of  ship  and  cargo.  This  decree  was  affirmed 
(D  the  Circuit  Court  without  argument,  and  by  consent  of  the 
parties,  in  order  to  expedite  a  filial  decision  on  the  present  writ 
of  error. 

The  controversy  involved  a  consideration  of  the  following 
sections  in  two  acts  of  congress:  By  an  act  of  the  28th  of  June 
1798,  (4  vol.  p.  154.  s.  2.)  it  ia  declared,  "  That  whenever 
my  vessel  the  property  of^  or  employed  by,  any  citizen  of  the 
Un/W  Stateity  or  person  resident  therein,  or  any  goods  or  effects 
bdoDging  to  any  such  citizen,  or  resident,  shall  be  re-captured  by 
my  public  armed  vessel  of  the  United  States^  the  same  shall  be 
restored  to  th^  former  owner,  or  owners,  upon  due  proof,  he  or 
Aey  paying  an4  allowing,  as  and  for  salvage  to  the  re-captors, 
ooe-eighth  part  of  the  value  of  such  vessel,  goods  and  effects,  free 
from  all  deduction  and  expenses.'^ 

By  an  act  of  the  2d  oi  March,  1799  (4  vol.  p.  472)  it  is 
declared,  ^  That  for  the  ships  or  goods  belonging  to  the  citizens 
pfthe  United  States,  or  to  the  citizens,  or  subjects,  of  any  nation 
in  amity  with  the  Untied  States,  if  re-taken  from  the  enemy 
within  twenty-four  hours,  the  owners  are  to  allow  one-eighth  part 
of  the  whole  value  for  ssuvage,  &c.  and  if  above  ninety-^ix  hours 
one-half,  all  of  which  is  to  be  paid  without  any  deduction  what- 
soever, &c.  And,  by  the  9th  section  of  the  same  act  it  is  de- 
cbred,  "  That  all  the  money  accruing,  or  which  has  already 
accrued  from  the  sale  of  prizes,  shall  be  and  ren^ain  forever  a 
fund  for  the  payment  of  the  half-pay  to  the  officers  and  seamen, 
who  may  be  entided  to  receive  the  same." 

The  Case  was  ai^ed  by  Lewis,  and  JB.  Tilghmcm,  for  the 
phdntiff  in  error,  and  by  Rawle,  and  W.  Tilghman,  for  the  de- 
fendant; and  the  argument  turned,  principally,  upon  two  in- 
quiries: 1st.  Whether  the  act  of  March  1799,  applied  only  to 
Ae  event  of  a  future  general  war?  2d.  Whether  France  was  an, 
enemy  of  the  United  States^  within  the  meanmg  of  the  law? 
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1800.  ^  For  the  plaintiff  in  error ^  it  was  urged,  th|it  the  acts,  passed 
U>v— ^  iii  immediate  relation  to  France,  were  of  a  restricted,  temporary,  , 
nature;  but  that  the  act  of  March  1799  established  a  permanent 
systemfor  the  government  of  the  nav}-;  and  the  designation  of  **  the 
enemy"  in  tiiat  act,  applies  only  to  future  hostilities,  in  case  of  a 
declared  war.  That  on  the  just  principles  of  government,  every 
citizen  has  a  right  to  the  public  protection  j  and,  therefore,  no  sal- 
vage ought,  in  strictness,  to  be  allowed  for  the  re-capture  of  the 
property  of  a  citizen  by  a  public  ship  of  war.  Vatt.  i.  2.  c.  6.  s*  Tl, 
And  congress  has  tnanifested,  in  some  degree,  their  sense  on  the 
subject,  by  making  the  salvage  in  that  case  less,  then  in  the  case  of 
re-capture  by  a  private  armed  vessel.  That  the  word  "  enemy ^ 
must  be  construed  according  to  its  legal  import;  1  Stra\27H,  and 
that  according  to  legal  interpretation,  the  differences  between  the 
United  States  and  France^  do  not  constitute  war,  nor  render  the 
citizens  of  France  enemies  of  the  United  States.  Vatt*  b.  3.  s.  69, 
70.  1  Black.  Com.  257.  2  Black,  Com.  259.  2  BurL  258.  s.  3U 
261.  s.  39.  262.  That  a  subsequent  law  does  not  abrogate  a 
prior  law,  unless  it  contains  contradictory  matter;  and  where 
there  are  no  negative,  or  repealing,  words,  both  must  be  so  con- 
strued as  to  stand  together.  11  Co.  61.  63.  Show.  439.  10  Mod. 
118.  6  Co.  19.  b.  That  the  act  of  March  1799,  cont;ams  no 
repealing,  or  negative,  words;  and  may  be  applied,  consistently, 
to  the  case  of  a  future  public  war,  leaving  the  qualified  state  of 
hostility  with  France^  for  the  operation  of  the  preceding  law. 

For  the  defendant  in  error^  it  was  contended,  that  the  relative 
situation  of  the  United  States  and  France^  is  that  of  "  a  qualified 
maritime  war  ;^'  on  the  part  of  the  French  aggre^ive ;  on  our  part^ 
defensive;  proceeding  from  ^  legitimate  e:^re;9sion  of  the  public 
will,  through  its  constitutional  organ,  the  congress,  manifested 
by  public  declarations,  and  open  acts.  Tliat  from  such  a  state, 
thecharacterofe^i^mt/ necessarily  arises;  ajid  that  the  designation 
being  so  understood  by  congress,  was  intended  to  be  applied, 
and  was  actually  applied,  to  France.  That  the  act  of  March 
1799  speaks  of  prizes,  which  could  only  be  such  as  had  been 
captured  from  France;  and  that  taking  the  word /^r/z^,  according 
•  to  its  legal  signification,  it  means  a  capture,  or  acquisition,  by 
right  of  war,  m  a  state  of  war.  3  Bl*  Com.  69.  108.  2  JVbod.  44.1. 
Doug.  585.  591.  Sob.  Adm.  Rep,  283.  That  if  a  prize  means  a 
capture  in  war,  it  follows,  of  course,  that  it  means  a  capture 
from  an  enemy;  for,  war  can  only  be  waged  against  enemies. 
That  war  may  exist  without  a  declaration ;  a  defensive  war  re- 
quires no  declaration;  and  av' imperfect,  or  qualified,  public  war, 
is  still  distinct  from  the  casie  of  letters  pf  marque  and  reprisal, 
for  the  redress  cf  a  private  wrong,  by  the  employment  of  a  private 
force.  1  JRuth.  b.  1.  c.  lyl  s.  1.  p.  470,  1.  2  Ruth.  497,  8.  503. 
507.  511.  Burl.  196.  1$9.  Vatt.  475.  2  Burl.  20^.  s.  7.  Lee  on, 
Capti  13 — 39.  PuJT.  840.  Grot.  b.3.  c.  3.  s.  6.  Molloi/  46.  That  con- 
gress. 
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gress,  by  repealing  iht  regulations  respecting  salvage,  contained  in    1 800* 
the  act  of  Mdrch  1798,  has  virtually  declared,  that  those  regula«  v^^y^*.^ 
ticms  were  in  force,  in  relation  to  France  i  and  that  the  provisions, 
in  the  zct  of  March  1799,  being  inconsistent  with  the  provision 
in  the  act  of  jfune  1798,  the  elder  law  is  ao  far  repealed.  (1) 

The  Jur)GES  delivered  their  opinions  seriatim  in  the  following 
mannen 

MooRE^  yustice*  This  case  depends  on  the  construction  of 
the  act,  for  the  regulation  of  the  navy.  It  is  objected,  indeed, 
that  the  act  applies  only  to  future  wars ;  but  its  provisions  are  ob-  ^ 

vbusly  applicable  to  the  present  situation  of  things,  and  there  is 
nodiing  to  prevent  an  immediate  commencement  of  its  operation. 

It  is,  however^  more  particularly  urged,  that  the  word  "  enemif^ 
cannot  be  applied  to  the  French  \  because  the  section  in  which  it 
is  usedi  is  coAfined  to  such  a  state  of  war,  as  would  authorise  a 
re-captijffe  of  property  belonging  to  a  nation  in  amity  with  the 
United  States^  and  such  a  state  of  war,  it  is  said,  does  not  exist 
between  America  and  France*  A  number  of  books  have  been 
dted  to  fiimish  a  glossary  on  the  word  enemy ;  yet,  our  situation 
is  so  extraordinary,  that  I  doubt  whether  a  parallel  case  can  be 
traced  in  the.  history  of  nations.  But,  if  words  are  the  represen- 
tatives of  ideas,  let  me  ask,  by  what  other  word  the  idea  of  the 
relative  situation  of  America  and  France  could  be  communicated, 
than  by  that  of  hostility j  or  warf  And  how  can  the  characters  of 
the  parties  engaged  in  hostility  or  war,  be  otherwise  described 
than  by  the  denomination  of  enemies?  It  is  for  the  honour  and 
dignity  of  both  nations,  therefore,  that  they  should  be  called 
enemies;  for,  it  is  by  that  description  alone,  that  either  could 
justify  or  excuse,  the  scene  of  bloodshed,  depredation  and  confisr 
cation,  which  has  imhappily  occurred;  and,  surely,  congress  could 
onty  employ  the  language  of  the  act  of  June  13,'  1798,  towards 
a  nation  whom  she  considered  as  an  enemy. 

Nor  does  it  follow,  that  the  act  of  March  1799,  is  to  have  no 
c^radon,  because  all  the  cases  in  which  it  might  operate,  are 
not  in  existence  at  the  time  of  passing  it.  During  the  present 
hostilities,  it  affects  the  case  of  re-captured  property  belonging 
to  our  own  citizens,  and  in  the  event  of  a  future  war  it  might  also 
be  applied  to  the  case  of  re-captured  property  belonging  to  a 
nation  in  amity  with  the  United  States*  But  it  is  further  to  be  re- 
marked, that  all  the  expressions  of  the  act  may  be  satisfied,  even 
at  this  very  time :  for  by  former  laws  the  re-capture  of  property, 
belonging  to  persons  resident  witliin  the  United  States  is  au- 
thorised; those  residents  may  be  aliens;  and,  if  they  are  subjects 
of  a  nation  in  amit}'  with  the  United  States^  they  answer  completely 
the  description  gf  the  law. 

(1)  All  the  acts  of  congress,  passed  in  relation  to  France,  were  cltetl  and 
fiscQsaed  by  both  sidog  in  the  course  of  the  arj^im^nt;  but  it  is  thought  unne- 
ctMtrjr  to  refer  to  them  roore  particularly  in  this  report. 
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1 800.  The  bnly  remaining  objection,  offered  on  behalf  of  the  plaiittiflr 
u-y^^  in  error,  supposes,  that,  because  there  are  no  repealing  or  nega* 
dve  words,  the  last  law  must  be  confined  to  future  cases,  in  order 
to  have  a  subject  for  the  first  law  to  regulate.  But  if  two  laws 
are  inconsistent,  {as,  ill  my  judgment,  the  laws  in  question  are) 
the  latter  is  a  virtual  repeal  of  the  former,  without  any  express 
declaration  on  the  subject* 

On  these  grounds,  I  am  clearly  of  opinion^  that  the  decree  of 
the  Circuit  Court  ought  to  be  affirmed. 

Washington,  Justice*  It  is  admitted,  on  all  hands,  that  the 
defendant  in  error  is  entitled  to  some  compensation;  but  the 
plaintiff  in  error  contends,  that  the  compensation  should  be  regu* 
latcd  by  the  act  of  the  28th  yune  1798,  (4  vol.  p.  154.  s.  2.) 
which  allows  only  one-eighth  for  salvage;  while  the  defendant  in 
error  refers  his  claim  to  die  act  of  the  2d  March^  (ibid.  456.  a.  7.) 
which  makes  an  allowance  of  one-halt,  upon  a  re-capture  from  the 
enemy ^  after  an  adverse  possession  of  ninety-six  hours* 

If  the  defendant's  claim  is  well  founded,  it  follows,  that  the  lat- 
ter law  must  virtually  have  worked  a  repeal  of  the  former;  but 
this  has  been  denied,  for  a  variety  of  reasons: 

1st.  Because  the  former  law  relates  to  re-captures  from  the 
French^  and  the  latter  law  relates  to  re-captiu^s  from  the  enemy; 
and,  it  is  said,  that  "  the  enemy*^  is  not  descriptive  of  France^  or 
of  her  armed  v^essels,  according  to  the  correct  and  technical  un- 
derstanding of  the  word. 

The  decision  of  this  question  must  depend  upon  another;  whicll 
is,  whether,  at  the  time  of  passing  the  act  of  congress  of  die  2d 
oi  March  1799,  tiiere  subsisted  a  state  of  war  between  die  two 
nations  f  It  may,  I  believe,  be  safely  laid  down,  that  every  con- 
tention by  force  between  two  nations,-  in  external  matters,  under 
the  authority  of  their  respective  governments,  is  not  only  war,  but 
public  war.  If  it  be  declared  in  form,  it  is  called  solemn^  and  is 
of  the  perfect  kind;  because  one  whole  nation  is  at  war  with  an- 
other whole  nation;  and  all  the  members  of  the  nation  declaring 
war,  are  authorised  to  commit  hostilities  against  all  the  members 
of  the  other,  in  every  place,  and  under  every  circumstance*  In 
such  a  war  all  the  members  act  under  a  general  authority,  and 
all  the  rights  and  consequences  of  war  attach  to  dieir  condidon* 

But  hosdlities  may  subsist  between  two  nations  more  confined 
in  its  nature  and  extent;  being  limited  as  to  places,  persons,  and 
things ;  and  this  is  more  properly  termed  imperfect  war;  becauscf 
not  solemn,  and  because  those  who  are  authorised  to  commit 
hostilities,  act  under  special  authority,  and  can  go  no  farther  than 
to  the  e^itent  of  their  commission.  Still,  howev^er,  it  is  public 
warr,  because  it  is  an  external  contention  by  force,  between  some 
of  the  members  of  the  two  nations,  authorised  by  die  legitimate 
powers.    It  is  a  war  between  the  two  nations,  though  all  the 

members 
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fliembers  are  not  authorised  to  commit  hostilities  such  as  in  a    1800« 
solemn  war,  where  the  government  restrain  the  general  power*     \l-^^^ 

Now,  if  Uiis  be  the  true  definition  of  war,  let  us  see  what  was 
die  situation  of  the  United  States  in  relation  to  France.  In  March 
1799,  congress  had  raised  an  army;  stopped  all  intera>urse  with 
France i  dissolved  our  treaty;  built  and  equipt  ships  of  war;  and 
commissioned  private  sained  ships;  enjoinmgdie  tormer,  and  au« 
diorising  the  latter,  to  defend  themselves  against  the  armed  ships 
of  Frmtce^  to  attack  them  on  the  high  seas,  to  subdue  and  take 
diem  as  prize,  and  to  re-capture  armed  vessels  found  in  their  poB« 
session.  Here,  then,  let  me  ask,  what  were  the  technical  charac- 
ters of  an  American  and  French  armed  vessel,  combating  on  the 
high  seas,  with  a  view  the  one  to  subdue  the  other,  and  to  make 
prize  of  his  property?  They  certainly  were  not  friends,  because 
there  was  a  contention  by  force;  nor  were  they  private  enemies, 
because  the  contention  was  external,  and  authorised  by  the  legi* 
timate  authority  of  die  two  governments.  If  they  were  not  our 
enemies,  I  know  not  what  constitutes  an  memy. 

2^d.  But,  secondly,  it  is  said,  that  a  war  of  the  imperfect  kind, 
is  more  properly  called  acts  of  hostility,  or  reprizal,  and  that 
congress  did  not  mean  to  consider  the  hostility  subsisting  between 
France  and  the  United  States^  as  constituting  a  state  of  war. 

In  support  of  this  position,  it  has  been  observed,  that  in  no 
law  prior  to  March  1799,  is  France  styled  our  enemy,  nor  are  we 
said  to  be  at  war.  This  is  true;  but  neither  of  these  things  were 
necessary  to  be  done:  because  as  to  France^  she  was  sufficiendy 
described  by  the  title  of  the  French  republic;  and  as  to  America^ 
the  degree  of  hostility  meant  to  be  carried  on,  was  sufficiendy  de* 
scribed  witho^  declaring  war,  or  declaring  that  we  were  at  war. 
Such  a  dedaimon  by  congress,  might  have  constituted  a  perfect 
state  of  war,  which  was  not  intended  by  the  government. 

3d.  It  has,  likewise,  been  said,  that  die  7di  section  of  die  act  of 
March  1799,  embraces  cases  which,  according  to  pre-existing 
laws,  could  not  then  take  place,  because  no  authority  had  been 
given  to  re-capture  friendly  vessels  from  the  French;  and  this  ar- 
gument was  strongly  and  forcibly  pressed. 

But,  because  every  case  provided  for  by  this  law  was  not  then 
existing,  it  does  not  follow,  that  the  law  should  not  operate  upon 
such  as  did  exist,  and  upon  the  rest  whenever  they  should  arise. 
It  is  a  permanent  law,  embracing  a  variety  of  subjects,  not  made 
in  relation  to  the  present  war  with  France  only,  but  in  relation 
to  smy  future  war  with  her,  or  with  any  other  nation.  It  might 
dien  very  properly  allow  salvage  for  re-capturing  of  American 
vessels  fix>m  France^  which  had  previously  been  authorised  by  law, 
though  it  could  not  immediately  apply  to  the  vessels  of  friends: 
sad  whenever  such  a  war  should  exist  between  the  United  States 
nd  France^  or  any  other  nation,  as<according  to  the  Uw  of  nations^ 
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1800;   or  special  authority,  would  justifjr  the  re«capture  of  friendly  vea^ 
^^■^i^^  sels,  it  might  on  that  event,  with  similar  propriety,  apfdy  to  mem  j 

which  furnishes,  I  think,  the  true  construction  of  the.  act. 
s  The  opinion  which  I  delivered  at  Nerv^Tork^  in  Talbot  v.  Sea* 

fhariy  was,  that  although  an  ilmer/can  vessel  could  not  justify  the 
re*taking  of  a  neutral  vessel  from  the  French^  because  neither  the 
sort  of  war  that  subsisted,  nor  the  special  commission  under 
which  the  American  acted,  authorised  the  proceeding;  yet,  that 
the  rth  sect*  of  the  act  of  1799,  applied  to  re-captures  from  France 
as  an  enemy y  in  all  cases  authonsed  by  congress.  And  on  both 
»  points,  my  opinion  remains  unshaken;  or  rather  has  been  con* 

finned  by  the  very  able  discussion  which  the  subject  has  lately 
undergone  in  this  Courts  on  the  appeal  from  my  decree.  Another 
reason  has  been  assigned  by  the  defendant's  counsel,  why  the  for- 
mer law  is  not  to  be  regarded  as  repealed  by  the  latter,  to  wit: 
that  j  a  subsequent  aflirmative  general  law  cannot  repeal  a  former 
afib-mative  special  law,  if  both  may  stand  together*  This  ground 
is  not  taken,  because  such  an  eiFect  involves  an  indecent  censure 
upon  the  legislature  for  passing  contradictory  laws,  since  the  cen- 
sure only  applies  where  the  contradiction  appears  in  the  same  law^ 
and  it  does  not  follow,  that  a  provision  which  is  proper  at  one 
time  may  not  be  improper  at  another,  when  circumstances  are 
changed:  but  the  ground  of  argument  is,  that  a  change  ought  not 
to  be  presumed.  Yet,  if  there  is  sufficient  evidence  of  such  a 
change  in^the  legislative  will,  and  the  two  laws  are  in  collision^ 
we  are  forced  to  presume  it. 

What  then  is  the  evidence  of  legislative  will?  In  fact  and  in. 
law  we  are  at  war:  an  American  vessel  fighting  with  a  French 
vessel,  to  subdue  and  make  her  prize,  is  fiehting^  with  an  enemy 
accurately  and  technically  speaking:  ahd  if  this  oe  not  sufficient 
evidence  of  the  legislative  mind,  It  is  explainer  4ti  the  same  law. 
The  sixth  and  the  ninth  sections  of  the  act  speak  of  prizes^  which « 
can  only  be  of  property  taken  at  sea  from  an  enemy ^  jure  belR^  * 
and  the  9th  section  speaks  of  prizes  as  taken  from  an  enemy^  in 
so  many  words,  alluding  to  prizes  which  had  been  previously- 
taken:  but  no  prize  could  have  been  then  taken  exctft  from 
France*,  prizes  taken  from  France  were,  therefore,  taken  from 
the  enemy*   This  then  is  a  legislative  interpretation  of  the  word 
enemy;  and  if  the  enemy  as  to  prizes,  surely  they  preserve  the 
same  character  as  to  re-captures«  Besides,  it  may  be  fairly  ^sked^  ^ 
why  should  the  rate  of  salvage  be  different  in  such  a  war  as  the  I 
present,. from  the  salvage  in  a  war  more  solemn  or  general?  And 
It  must  be  recollected,  that  the  occasion  of  making  the  law  of  J 
March  1799,  was  not  only  to  raise  the  salvage,  but  to  appordon 
it  to  the  hazard  in  which  the  property  re-taken  was  placed;  a  cir* 
cumstance  for  which  the  former  salvager  law  had  not  provided* 

The  two  laws,  upon  the  whole,  cannot  be  rendered  consistent^  ] 
Viiless  the  Court  could  wink  so  hard  as  not  to  se^  and  know,  that 
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fc  fcct,  in  the  view  of  congress,  and  to  every  intent  and  purpose,    Igoow 
the  possession  by  a  French  aimed  vessel  of  an  American  vessel,  r*"^^ 
was  the  possession  of  an  enemy:  and,  therefore,  in  my  opinion, 
die  decree  of  the  Circuit  Court  ought  to  be  affirmed. 

Chase,  justice*  The  Judges  agreeing  unanimously  in  their 
opinion,  I  presumed  that  the  sense  of  the  Court  would  have 
been  delivered  by  the  president ;  and  therefore,  I  have  not  pre- 
pared a  formal  argument  on  the  occasion.  I  find  no  difficulty^ 
however,  in  assigning  die  general  reasons,  which  induce  me  to 
concur  in  affirming  the  decree  of  the  Circuit  Coiut. 

An  American  public  vessel  of  war  re-captures  an  American 
merchant  vessel  from  a  French  privateer,  after  96  hours  posses- 
son,  and  the  question  is  stated,  what  salvage  ought  to  be  allowed? 
There  are  two  laws  on  the  subject:  by  the  first  of  which,  only 
Qoe-^ghth  of  the  value  of  the  re-captured  property  is  allowed ;  but 
by  the  second,  the  re-captor  is  entitled  to  a  moiety.  The  re-cap* 
ture  happened  after  the  passing  of  the  latter  la\^t  and  the  whole 
controversy  turns  on  the  single  question,  whether  France  was  at 
thatdme  an  enemy?  If  France  was  an  enemy,  then  the  law  obli- 
ges ns  to  decree  one  half  of  the  value  of  ship  and  cargo  for  sal- 
vage: but  if  France  was  not  an  enemy,  then  no  more  than  one- 
ei^th  can  be  allowed. 

The  decree  of  the  Circuit  Court  (in  which  I  presided)  passed 
by  consent!  but  although  I  never  gave  an  opinion,  I  have  never 
entertained  a  doubt  on  the  subject.  Congress  is  empowered  to 
dedare  a  general  war,  or  congress  may  wag^  a  limited  war;  « 
Emited  in  place,  ^  objects,  and  in  time.  If  a  general  war  is  de- 
dared,  its  extent  and  operations  are  only  restricted  and  regula- 
ted by  the  jus  b^ttiy  forming  a  part  of  the  law  of  nations;  but  if 
a  partial  war  is  waged,  its  extent  and  operation  depend  on  our 
municipal  laws. 

What,  then,  is  the  nature  of  the  contest  subsisting  between 
America  and  France?  In  my  judgment,  it  is  a  limited,  partial,  war. 
Congress  has  not  declared  war  in  general  terms ;  but  congress  has 
authorised  hostilities  on  the  high  seas  by  certain  persons  in  certain 
cases.  There  is  no  authority  given  to  commit  hostilities  on  land; 
to  capture  unarmed  Ffcnch  vessels,  nor  even  to  capture  French 
anned  vessels  lying  in  a  French  port;  and  the  authority  is  not 
given,  indiscriminately,  to  every  citizen  of  America^  against 
every  citizen  oi  France  i  but  only  to  citizens  appointed  by  com- 
missions, or  exposed  to  immediate  outrage  and  violence.  So 
far  it  is,  unquestionably,  a  partial  war;  but,  nevertheles,  it  is  a 
pubBc  war,  on  account  of  the  public  authority  from  which  it 
emanates. 

There  are  four  acts,  authorised  by  our  government,  that  are 
demonstrative  a  of  state  of  war.  A  belligerent  power  has  a  right, 
by  Ae  law  of  nations,  to  search  a  neutral  vessel;  and,  upon 
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1800.  suspicion  of  a  violation  of  hltr  neutral  oUigationa,  U>  sdze  and 
Kmm^'mj  CBTvy  hcT  uito  DOit  for  further  examinatioo.  But  by  the  abcts  of 
congrefls,  an  American  ve98el  it  authorised:  1st*  To  resist  the 
search  of  a  French  public  vessel:  2cU  To  capture  any  vessel  that 
should  attempt,  by  force,  to  compel  submission  to  a  search: 
3d.  To  re-cftpture  any  American  vessel  seized  by  a  French  vessel; 
and  4th.  To  cs^ture.any  French  armed  vessel  wherever  found  on 
the  high  seas.  This  suspension  of  die  law  of  nations,  this  right 
of  capture  and  re-capture,  can  only  be  audiorised  t^  an  act  of  the 
government,  which  is,  in  itself,  an  act  of  hostility.  But  still  it 
is  a  restrained,  or  limited,  hostility;  and  there  are,  undoubtedlyt 
niany  rights  attached  to  a  generd  war,  which  do  not  attach  to 
this  modification  of  the  powers  of  defence  and  aggression.  Henoei 
whether  such  shall  be  the  denomination  of  the  relative  situadoa 
of  America  and  France^  has  occasioned  great  controversy  at  the 
bar;  and,  it  appears,  that  Sir  William  Scott,  also,  was  endbarrassed 
in  describing  it,  when  he  observed,  that  ^^  in  the  present  state  (f 
hostility  (if  so  it  may  he  called)  between  America  and  France^ 
it  is  the  practice  of  the  English  Court  of  Admiralty  to  restore, 
re-c^ured  Jxnericon  property,  on  payment  of  a  salvage.  Rob*  Rep. 
S4f*  The  Santa  Crvz*  But,  for  my  part,  I  cannot  perceive  the 
difficulty  of  the  case.  As  there  may  oe  a  puBlic  general  war,  and 
a  public  qualified  war;  so  there  may,  upon  correspondent  princi* 
pies,  be  a  seneral  enemy,  and  a  partial  enemy.  The  designation 
oi^enemy^^  extends  to  a  case  ot  perfect  war;  but  as  a  gener^d  de- 
signation, it  surely  includes  the  less,  as  well  as  the  greater,  species 
of  warfare.  If  congress  had  chosen  to  declare  a  getieral  war, 
France  would  have  been  a  general  enemy;  having  chosen  to  wage 
a  partial  war,  France  was,  at  the  time  of  the  capture,  only  a 
partial  enemy ;  but  still  she  was  an  enemy. 

It  has  been  urged,  however,  that  congress  did  not  intend  the 
provisions  of  the  act  of  March  1799,  for  the  case  of  our  subsist* 
mg  qualified  hostility  with  France^  but  for  the  case  of  a  future 
state  of  general. war  with  any  nation:  I  think,  however,  that  the 
contrary  appears  from  the  terms  of  the  law  itself^  and  from  the 
subsequent  repeal.  In  the  9th  section  it  is  said,  that  all  the  money 
accruing,  "  or  which  has  already  accrued  from  the  sale  of  prizes^ 
shall  constitute  a  fund  for  the  half-pay  of  officers  and  seamen* 
Now,  at  the  time  of  making  this  appropriation,  no  prizes,  (which 
ex  vi  termini  implies  a  capture  in  a  state  of  war)  had  been  taken 
from  any  nation  but  France,  those  which  had  been  taken,  were 
not  taken  from  France  as  a  friend:  they  must  consequently  have 
been  taken  from  her  as  an  enemy;  and  the  retrospective  provision 
cS  the  law  can  only  operate  on  such  prizes.  Besides,  when  the 
13th  section  rebates  "  the  bounty  given  by  the  United  States  on 
any  national  ship  of  war,  taken  from  the  enemy,  and  brought  into 
port,"  it  is  obvious,  that  even  if  the  bounty  has  no  relation  to  pre*  i 
vzous  captures,  it  must  operate  from  the  moment  of  passing  the 
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Kt^  and  embraoes  the  case  of  a  national  ship  of  \rzr  tak^  from  1800. 
France  as  an  enemy,  according  to  the  existing  qualified  state  of  w^^«»/ 
bosti&ies.  But  die  repealing  act,  passed  on  the  3d  of  March  1600, 
(subsequent  to  the  re-capture  in  ^e  praent  case)  ought  to  silence 
all  doubt,  as  to  the  intentton  of  the  kgiskiture:  for,  if  die  act  of 
March  1^99,  did  not  apply  to  the  French  republic,  as  an  enemy, 
there  cocdd  be  no  reason  for  altering,  or  repealing,  that  part  of  it, 
wfakh  feguiates  the  rate  of  salvage  on  re*caplures. 

Hie  acts  of  congress  have  been  ansdysed  to  show,  that  a  war  is 
Mt  opedy  denoonced  against  France^  and  diat  France  is  no  where 
afnaaiy  called  the  enemy  of  America:  hut  tiiis  only  proves  the 
drcumspection  and  prudence  i^the  legislature.  Consklering  our 
oadsnal  prepossessions  in  &vour  of  the  French  republic,  congress 
had  an  ardoos  task  to  perform,  even  in  preparing  for  necessary  de* 
&flce,  and  just  retaliation.  As  the  temper  of  the  people  rose,  how- 
ever, in  resentment  of  accumulated  wnxiga,  the  language  and  the 
measures  of  the  government  became  mare  and  more  energetic 
and  indignant;  though  hitherto  the  popular  feeling  may  not  have 
been  ripe  for  a  solemn  declaration  of  war ;  and  an  active  and  po wer- 
(iil  opposition  in  our  public  coimcils,  has  postponed,  if  not  pre- 
vented that  decisive  event,  which  many  thought  would  have 
best  suited  the  interest,  as  well  as  the  honour  of  the  United 
State$.  The  progress  of  our  contest  with  France j  indeed,  resem- 
bles much  the  progress  of  our  revolutionary  contest;  in  which, 
ntching  the  current  of  public  sentiment,  the  patriots  of  that  day 
proceeded,  step  by  step,  from  the  supplicatoiy  language  of  peti- 
tions for  a  redress  of  grievances,  to  the  bold  and  noble  declara- 
tion of  national  independence. 

Having,  then,  no  hesitation  in  pronouncing,  that  a  partial  war 
exists  between  America  and  France^  and  that  France  was  an 
enemy,  within  the  meaning  of  the  act  of  March  1799,  my  voice 
most  be  given  for  affirming  the  decree  of  the  Circuit  Court. 

Patersoh,  Justice.  As  the  case  appears  on  the  record,  and 
ksbeen  accurately  stated  by  the  counsel,  and  by  the  judges,  who 
ba?e  delivered  their  opinions,  it  is  not  necessary  to  recapitulate 
tbe  fiu^ts.  My  opinion  shall  be  expressed  in  a  few  words.  The 
Vmted  States  and  the  French  republic  are  in  a  qualified  state  of 
hostiiity.  An  imperfect  war,  or  a  war,  as  to  certain  objects,  and  to 
a  certain  extent,  exists  between  the  two  nations ;  and  this  modified 
varEue  b  authorised  by  the  constitutional  authority  of  our  coun- 
tiy.  It  is  a  war  quoad  hoc.  As  far  as  congress  tolerated  and  au- 
Aoiised  the  war  on  our  part,  so  &r  may  we  proceed  in  hostile 
'Opcntions.  It  is  a  maritime  war;  a  war  at  sea  as  to  certain  pur- 
foies.  The  national  armed  vessels  of  France  attack  and  capture 
de  national  armed  vessels  of  the  United  States;  and  the  national 
>nned  vessels  of  the  United  States  are  expressly  authorised  and 
ibtcted  to  attack,  subdue,  and  take,  the  national  armed  vessels 
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18CX).  of  France^  and  also  to  re-capture  American  vessels.  It  is  therefore 
a  public  war  between  the  two  nations,  qualified,  on  our  part,  in 
the  manner  prescribed  by  the  constitutional  prgan  of  our  countrj* 
In  such  a  state  of  things,  it  is  scarcely  necessary  to  add,  that  the 
term  '*  enemy j^  applies;  it  is  the  appropriate  expression,  to  be 
limited  in  its  signification,  import,  and  use,  by  the  qualified  nature 
and  operation  of  the  war  on  our  part.  The  word  enemy  proceeds 
the  full  length  of  the  war,  and  no  farther*  Besides,  the  intention  ci 
the  legislature  as  toi  the  meaning  of  this  word,  enemy,  is  cleariy 
deducible  from  the  act  for  the  government  of  the  navy,  passed 
the  2d  of  March  1799*  This  act  embraces  the  past,  present,  and 
future,  and  contains  passages,  which  point  the  character  of  enemy 
at  the  French^  in  the  most  clear  and  irresistible  manner.  I  shaU 
select  one  paragraph,  namely,  that  which  refers  to  prizes  taken 
by  our  public  vessels,  anterior  to  the  passing  of  the  latter  act 
The  word  prizes  in  this  section  can  apply  to  the  French,  and  the 
French  only.  This  is  decisive  on  the  subject  of  legislative  inteiK 
tion. 

By  the  Court:   Let  the  decree  of  the  Circuit  Court  be  af« 
firmed. 
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July  Session  1799. 

Present  M^Kean,  Chief  Justice. 

Smito  ^  ^^    }  J"»^^*  ^^  *^  Supreme  Court;  and 
Rush,  ^ 


Riddle,  l^Presidents  of  the  Circuits  of  Common 

Addi8< 

COXE, 


Addison,  and  |         Pleas. 


Ludlow,  Plainti£f  in  Error,  versus  Bingham.^ 

IN  error.  This  was  an  acdonby  the  indorsee,  agunst  the  draw* 
er,  of  a  promissory  note ;  and  the  following  case  was  submit- 
$i  fer  the  opinion  of  the  Court:  ' 

"Sometime  about  the  end  o{ December  1792,  the  dcfendanr, 
br  a  full  and  valuable  consideration,  that  is  to  say,  in  conside- 
ration of  Wm.  Duerj  of  the  city  of  New-Tori^  relinquishing  to 
*him  (the  defendant)  his  the  said  Wm.  Diier^s  right  to  a  certain 
*  portion  of  a  contract,  made  with  the  state  of  Massachusettsy  for 

.  *  The  question  involved  in  this  cause  had  been  argued  in  the  Supreme 
Cowt;  but  before  any  opinion  was  given  by  the  Judges,  and  in  order  to  avoid 
May,  a  judgment  was  entered,  by  consent,  for  the  defendant,  on  which  the 
^eiit  writ  of  error  was  brought,  with  an  agreement,  that  the  decision  of 
-  High  Court  of  Errors  and  Appeals,  should,  also,  be  binding  in  the  cases 
(M'Evers  v.  Bingham,  Service  v.  Bingham,  and  M'Crea  v.  Bingham,  all  de- 
iBHliAg  in  the  Supreme  Court  on  the  wme^  facts.  The  present  report  com- 
ft  the  arguJDents  in  both  Courts. 
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1 799.  '^  the  purchase  of  a  large  tract  of  boid,  caused  to  be  "paid  and  de« 
i^ixY^m/  "  livered  at  the  city  of  New-Tork  to  the  said' W^m.  Duer^  the  sc- 
^^  veral  prombsoiy  notes  in  the  declaration  mentioned;  all  of 
'*  vrhich  were  drawn  by  the  defendant,  payable  at  the  bank  of 
*'  the  United  States^  to  the  order  of  Henry  Knox^  esq.  a  citizen  of 
U  MaasachusetU^  and  indorsed  in  blank  by  Jiim  to  die  said  W»u 
u  Duer^  whose  property  they  became  by  the  said  delivery;  and 
'«t  continued  so  to  be,  until  he  parted  therewith,  as  hereafter  men- 
ii  tioned.  On  the  11th  of  May  1793,  a  foreign  attachment  issued 
u  out  of  the  Court  of  Common  Fleas  for  Philadelphia  County,  at 
a  the  suit  of  Nicholas  Fish^  a  citizen  of  the  state  of  New^Tork^ 
u  against  the  said  Wm.  Duer,  which'  was,  on  the  same  day,  duly 
((  served  in  the  hands  of  the  defendant,  with  notice  to  him  as  gar- 
(c  nishee;  and  on  executing  a  writ  of  inquiry,  in  the  said  attach- 
ci  ment,  die  sum  of  4103/.  15*.  6d.  Pennsylvania  currency  was,  on 
li  the  8di  of  March  1794,  found  due  to  tne  plaintiiff  therein,  from 
i(  the  said  Wtn.  Duer^  and  judgment  thereupon  i^ndered,  which 
u  judgment  stHl  remains  in  full  force  and  unsatisfied.  At  the 
a  time  of  issuing  and  serving  the  said  attachment  as  aforesaid, 
(( the  said  notes  remained  in  the  possession,  and  were  the  pr<^rty 
u  of  the  said  Wm.  Dtier^  and  continued  so  to  be,  until  some  time 
c&  afterwards,  in  the  same  year,  when  they  were  paid  away  by 
ct  him  in  New^Tork  to  citizens  of  Nevf-Tork^  for  a  fidl  and  valu« 
u  able  consideration,  by  delivery,  and  without  his  indorsement 
(( thereon;  and,  afterwards,. they  were  severally  paid  away  and 
«c  delivered  in  NeW'Torky  by  the  persons  so  receiving  them  res^ 
((  pectively  (before  the  bring^g  of  the  actions)  citizens  of  Nevh 
ti  Tork  (except  ifcf'Crca,  who  is  a  citizen  of  Pennsylvania')  rcspec- 
A(  tively  for  full  and  valuable  considerations  and  without  any 
i(  knowledge  on  their  parts  of  the  said  attachment  having  beed 
(i  served  or  issued,  other  than  such  knowledge  as  may  be  deemed 
"  to  result  from  the  record  of  the  said  atuchment,  and  the  pro- 
«^  ceedings  diereon;  and  without  any  kiraiwledge  of  die  agree* 
(«  ment  so  as  aforesaid  made  between  the  said  Wnu  Bingham 
««  and  Wnim  Duer*  It  is  agreed  that  promissory  notes  were,  atfltf 
^'  time  of  negotiating  the  said  promissory  notes,  and  still  are 
<^  negotiated  and  considered  in  NeW'Toriy  upon  the  same  fo6tin| 
^^  as  foreign  bills  of  exchange,  according  to  the  custom  o 
**  merchants. 

**  Questions  submitted  to  the  opinion  of  the  Judges:  Werje  th 
^^  sums  of  money,  or  any  part  thereof,  due  on  die  said  notei 
^^  liaUe  to  the  said  attachment,  and  bound  thereby  in  the  hands  c 
^^  the  defendant?  Or,  is  he  bound  to  pay  the  plaintiffs  in  thes 
^  causes,  notwithstanding  the  said  attachment,  and  proceeding 
**'  thereon,  the  amount  of  the  said  notes,  or  any  part  tfaereol 
^^  After  an  opinion  shall  be  given  on  these  questions,  it  is  agred 
^^  that  the  Court  shall  be  authorised  to  give  such  judgment  i 
*^  the  several  actions,  as  the  facts  here  stated,  and  as  the  £aiiO 
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^  that  shall  be  brought  forward,  under  the  subjoined  agreement,    1 799. 
^'  shall  induce  them  to  deem  right«"  Uf  ■'■^ 

The  case  was  argued  by  Ingeirsoll  and  Dallas^  for  the  plaintiff^ 
and  by  Lavis  and  £•  Tilghmany  for  the  defendant. 

For  die  plaintiff,  Dallas  premised,  that  the  case  admits  all  the 
&icts  essenual  to  constitute  a  legal  right  of  recovery:  the  note 
was  originally  issued  for  a  valuable  consideration;  it  ii^as  deliver*  / 
ed  in  Neiv^Tork  \  all  the  parties  to  the  note  and  the  attachment,  , 
&Ktfi  Bingham,  are  citizens  of  Nexv^Tori  or  MaasachuaetU',  it 
was  attached  before  it  was  due;  the  note  vested  in  Duer  by  the 
deGvery,  and  was  afterwards  divested  for  a  valuable  considera- 
tion, without  notice  of  the  attachment,  by  delivery  and  without 
i}u^r'«  mdorsement;  and  promissory  notes  are  on  the  same  foot* 
ing  in  Nerv^Tork  as  foreign  bills  of  exchange.  Whether,  then,  we 
consider,  1st,  the  nature  of  the  contract  between  the  original 
parties  to  the  note;  or,  2d,  the  operation  of  the  transfer,  by  deli** 
veiy,  from  Duer  to  the  purchasers  of  the  note^  the  plaintiff  is  en« 
tided  to  recover. 

1st  The  original  contract  was^an  agreement  by  Sinpfum^  to 
give  his  own  note,  payable  to  Knox^  or  order,  indorsed  in  Dlank,Jby 
Xnox,  to  Duer ;  and  such  a  note  is  transferable  merely  by  delivery* 
Doug.  633.  9.  This  quality  of  transfer  Inf  delivery^  was  the  es^^ 
seace  of  the  contract;  so  diat  the  person  holding  the  note  on  the 
day  of  payment  might  be  entided  to  receive  the  amount.  As  long 
as  it  remained  in  the  hands  of  Duer,  it  was  susceptible  of  such  a 
ttansfer;  the  right  could  not  be  changed,  modified,  at  defeated, 
t^  Bingham  himself;  and  though  a  creditor  of  Duer^s  might  at* 
tdi  a  debt  due  to  Um,  he  could  not  alter  the  conditions  of  the 
contract  on  which  the  debt  arose;  on  the  one  hand,  to  release 
Bingham  from  the  obligation  of  those  conditicms;  or,  on  the 
<dier  hand,  to  injure  him  for  performing  them. 

But  the  place  of  negotiating  the  contract  was  NeW'Tort^  and 
4enote  was  actually  delivered  there.  The  law  of  New^Torky 
Aerefore,  is  to  be  regarded  in  construing  the  contract  and  obli* 
gation  of  the  panics.  It  is  true,  that  the  note  is  dated  at  Phila- 
iilphia^  and  is  made  payable  at  the  bank  of  the  United  States  i 
^Phtkuklphia  merely  designates  the  place  of  the  drawer's  resi-- 
ianot-j  the  note  is  not  payable  at  his  house;  and  being  payable 
at  d^  bank  of  the  United  States j  does  not  necessarily  make  it 
pajrabk  in  Pennsylvania.  1  vol.  384.  Swiff  s  edit.  Acts  of  Con^ 
tresi.  The  note  never  passed  from  the  drawer  m  Pennsylvania; 
I  hut  continued  in  his  hands,  in  the  nature  of  an  escrow^  till  it  was 
tiivered  in  New-Tori.  The  delivery  there,  first  gave  life  to  the 
tttte.  It  was,  of  course,  contemplated  (as  the  event  has  proved) 
datthe  note  should  be  negotiated  where  it  was  delivered;  that  it  ^ 
should  circulate  there  till  the  day  of  payment;  and  that  on  the 
da?  of  payment  it  should  be  presented  at  the  bank  of  the  United 
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1 799.    States.  Referring,  diercfore,  to  the  kx  loci  as  our  guide,  a  promise 
ytm^mmJ  sory  note  must  be  regarded  as  a  foreign  bill  of  exchange,  .which 
can  never  be  affected  in  the  hands  of  a  bond  fide  indorsee,  onac* 
count  of  any  circumstances,  not  appearing  on  me  face  of  tlie  instru- 
ment Itself*  2  DalL  Rep.  396.  But  even  considering  Philadelphia 
as  the  place  of  executmg  the  contract,  what  would  be  the  effect? 
It  is  the  place  where  Binghamisto  pay  accordingto  theterms  of  the 
tontract)  that  is,  to  pay  to  any  htmdjide  holder  by  the  indorsement 
of  Knoxi^  and  the  delivery  ofDuer;  so  that  it  could  not  be  ascertain- 
ed to  whom  he  was  debtor  on  the  note,  till  the  day  of  payment 
There  id  no  analogy  between  the  present  case,  and  the  case  of 
M^Cullotigh  v.  Huston.  1  DalL  Rep.  453.    There  the  equity  al- 
lowed was  between  the  drawer  and  payee,  arising  on  a  note, 
which  was  not  like  a  foreign  bill  of  exchange,  but  was  of  a  re- 
stricted negotiable  character  under  an  act  of  assemUy.    Even  if 
this  had  been^  stricdy,  a  iVn/toy/trant^  transaction,  Ludlow  would 
only  have  taken  the  note,  on  the  principle  of  M^Cullough  v.  Hm^ 
ton^  subject  to  the  equity  existing  between  Bingham^  me  drawer, 
and  Knox^  the  payee.  Besides,  the  Court  have  repeatedly  decided, 
that  the  principle  of  that  case  did  not  apply  to  accommodation 
notes.  It  is,  likewise,  to  be  observed,  that  by  the  act  of  assembly 
the  drawer  is  liable  for  no  more  than  is  due  upon  the  note  at  the 
time  of  the  first  assignment;  and  there  is  no  question  in  the 
present  case  as  to  the  amount,  but  merely  as  to  whom  the  amount 
•  is  payable. 

2d.  The  operation  of  Duer^s  transfer  by  delivery  is  conclusive. 
It  is  a  gr^  ruling  principle,  that  circumstances  existing  between 
parties  to  a  contract,  shall  not  affect  the  rights  of  third  persons. 
Nothing  that  passed  between  Bingham  and  -Dtter,  which  the  &ce 
of  tlie  instrument  does  not  show;  no  right  which  Fish  acquired 
against  Duer^  ought  to  affect  Ludlow^  without  notice  express  or 
implied.    A  latent  bar  ought  never  to  impeach  the  validity  of  an 
apparently  good  transfer  of  negotiable  interests*  1  Lofts.  Gilb. 
Evid.  194,  5.  On  the  face  of  the  note,  the  contract  of  Bingham 
has  no  relation  at  all  to  Duer\  it  does  not  appear  that  Duer  was 
ever  interested  in  it;  and  though  it  may  be  presumed  that  the  first 
purchaser,  who  took  the  note  by  Duer^s  delivery^  was  apprised  of 
the  fact,  the  presumption,  will  not  in  any  degree,  apply  to  the 
plaintiff.  The  case  admits,  indeed,  that  there  was  no  express  no- 
tice of  the  attachment,  and  there  is  no  ground  to  argue  an  implied 
notice  fh)m  the  record:  for,  even  if  a  citizen  of  New^Tork^  purchas- 
ing a  note,  or  a  bill  of  exchange  in  New-Tori^  is  bound  to  respect 
the  laws  of  Pennsylvania^  and  to  examine  the  records  of  all  our 
Courts,  before  his  purchase,  to  ascertain  whether  an  attachment 
has  not  issued  against  every  indorser  of  the  note,  what  was  there 
'  that  could  lead  to  such  an  examination,  in  relation  to  Duer^  who 
is  not  a  party  to  the  note,  and  might  be  an  utter  stranger  to  the 
present  plaintiff?  Again:  if  notice  is  to  be  presumed  fi-om  the 
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is  pendens^  it  applies  to  a  negotiation  in  London^  or  Amsterdam^  1/99. 
as  well  as  in  New^Tork;  to  a  biU  of  exchange,  or  any  other  con-  W>-— ^ 
tract,  as  well  as  to  a  promissory  note;  and  to  a  negotiation  through 
a  hundred  persons  merely  by  delivery,  as  well  as  to  such  a  nego- 
tiation by  an  individual.  It  is  obvious,  therefore,  that  the  credit 
and  facilities  of  commerce  would  be  destroyed,  should  such  a 
doctrine  prevaiL 

The  consequences  of  allowing  the  attachment  as  a  bar  would, 
likewise,  be  peculiarly  unjust  and  injurious  to  the  present  holder 
of  die  note,  who  did  not  take  it  on  the  credit  of  Du5r^  and  to 
whom  Duer  is  in  no  wise  bound.  If,  indeed,  payment  to  Fish  is 
a  good  payment  of  the  note,  it  is  a  payment  by  the  drawer;  and, 
of  course,  it  extinguishes  all  remedy  against  the  indorsers,  whose 
undertakmg  is  merely  a  collateral  one,  to  pay  on  the  drawers  de- 
fault: so  that  the  plaintiiF,  the  last  indorsee,  taking  the  note,  per- 
haps, on  the  credit  of  the  indorsers,  more  than  on  the  credit  of  the 
drawer,  is  deprived  of  every  security,  without  any  imputable 
laches  on  his  part.  But  a  fair.hold^,  for  a  valuable  consideration, 
of  a  bill  of  exchange,  or  note  pa3^ole  to  bearer,  is  protected  even 
against  die  true  owner,  who  has  been  robbed,  or  has  lost  the  in- 
strument. 1  Burr.  452.  3  Burr.  1516.  1524.  1  BL  Rep.  485. 
iBaCm  Abr.  705,6.  The  attachment  cannot  surely  amount  to  more 
than  a  legal  assignment:  let  it,  therefore,  be  supposed,  that  Duer 
had  assigned  the  note  to  Fish^  with  notice  to  Bingham  \  %X\VL  the 
plaintiff,  a  purchaser  of  a  negotiable  instrument,  for  a  valuable 
consideration,  without  notice,  would  be  enuded  to  recover^  Or 
let  the  stronger  case  be  supposed,  that  on  such  an  assignment,  the 
oote  itself  had  been  delivered  to  Fish^  but  that  he  had  lost  it,  or 
had  been  robbed  of  it,  that  Duer  had  found,  or  had  stolen  it,  and 
afterwards  had  sold  it,  the  purchaser  would  be  entitled  to  receive 
the  money  from  Bingham^  and  not  the  assignee.  The  rule  is  ex- 
emplified in  the  fullest  manner,  by  considering  the  note  as  pi^able 
to  bearer ;  for,  unless  Duer  keeps  it  till  it  is  due  and  payable,  he  is 
not  the  bearer  contemplated  by  the  contract;  there  is  no  engage- 
ment to  pay  him  at  all.  Though,  therefore,  our  law  permits  the 
attachment  of  debts  due  and  payable,  it  is  manifest  that  unless 
Duer  held  the  note  tiU  it  was  actually  due,  it  could  not  be  payable 
to  him,  and  if  not  payable  to  him,  it  could  not  be  attached  as 
Us  debt.  If  the  instrument  of  contract  had  expressly  provided, 
that  something  being  done  by  a  third  person,  the  debt  should  be- 
come the  property  of  that  third  person,  when  the  act  was  done, 
Ikier'*8  interest  must- surely  escape,  and  nothing  would  remain 
ap(»i  which  an  attachment  against  him  could  operate.  Though 
not  by  the  words,  yet  by  the  nature  of  the  contract,  the  same  ef- 
fect is  produced:  for,  a  third  person  being  the  bearer  on  the  day 
of  payment,  and  presenting  the  note,  at  the  place  of  payment,  the 
contract  is  to  pay  him ;  and  every  antecedent  transmissible  interest, 
ff  which  J[?w^r 'was  possessed,  is  effectually  extinguished. 
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1799.  For  the  defendant,  E.  Tilghman  and  Lewis*  contended  that 
Fishy  having  attached,  while  the  note  was  in  Duetts  hands,  oIh 
tained  akgal  lien  upon  the  money  mentioned  in  it;  although  die 
saoTkty  was  not  then  due  from  the  drawer,  nor  had  the  note  ever 
been  in  the  nossessicm  of  the  attacher;  and  that  having  pursued 
his  lien,  wimout  laches^  he  is  now  entitled  to  the  money.  The 
general  principle  of  the  attachment  law,  is  clearly  in  favour  of  Fishi 
fmd  hb  claim  must  prevail,  unless  the  plaintiff  in  error  shows,  that 
the  note  was  a  species  of  property  not  Uable  to  an  attachment. 

In  attempting  to  maintun  this  exemption  from  attachment  it 
has  been  urged,  that  the  note  is  subject  to  the  laws  of  Nexv^Tork^ 
where  promissory  notes  are  upon  the  same  footing  with  bills  of 
exchange;  and,  therefore,  it  was  not  attachable:  but  the  fact,  and 
die  inference  deduced  from  it,  are  alike  denied*  The  note  was 
executed  9X  Philadelphia  \  it  is  dated  there;  it  was  there  indorsed 
by  Henry  Knox;  and  it  is  payaUe  at  the  bank  of  the  United 
States*  It  is  true,  that  the  note  was  delivered  to  Diter  in  New* 
York^  agreeably  to  BtnghanCs  contract;  but  Duer  well  knew  that 
it  had  been  previously  executed  in  Philadelphia^  and  by  the  de- 
livery in  Philadalphia^  Knox^s  indorsement  took  effect.  An  ex* 
Eress  stipulation  on  the  face  of  the  note,  made  it  payable  at  the 
ank  of  the  United  States;  and  it  is  an  established  principle, 
that  a  contract  for  die  payment  of  money  is  to  be  governed  by 
the  laws  of  the  place,  where  it  is  payable.  Prac.  in  Chaun  1S8. 
^  Burr.  1083,  4.  1  BL  Pep.  258,  9.  It  is  not  a  sufficient  answer, 
that  the  bank  of  the  United  States  is  not  permanendy  fixed  at 
Philadelphia;  for,  the  parties  to  the  contract,  in  making  it  the 
place  of  payment,  considered  it  as  at  Philadelphia;  and  there 
could  be  no  idea  of  a  removal  of  die  bank,  while  Philadelphia  con- 
tinued the  seat  of  the  federal  government;  inasmuch  as  it  is  ex- 
pressly provided,  that  the  officer  at  the  head  of  the  treasury' de- 
partment shall  be  furnished  with  weekly  statements  of  the  affairs 
of  the  institution,  and  should  be  entided  to  inspect  the  genend 
accounts  in  relation  to  such  statements:  1  vol.  293.  sect.  7.  art.  16, 
{Swift^s  edit).  The  place  of  payment  was,  evidendy,  fixed  for 
the  drawer's  convenience:  and  although,  if  there  is  a  place  ap- 
pointed for  pavment,  a  personal  application  need  not  be  made  to 
the  drawer  of  a  note  (2  Hen.  Bl.  Pep.  509.)  yet,  stipulating 
that  payment  should  be  made  at  the  bank  of  the  United  States j 
shows  that  the  law  of  Pennsylvania  was  to  furnish  the  rule,  for 
construing  the  legal  effect  of  the  contract. 

Again,  it  is  urged,  that  the  note  was  in  the  nature  of  an  escrow 
till  it  was  delivered  to  Duer  at  New-Tor k\  and  that  receiving  its 
life  in  Netv-Toriy  it  must  be  ^vemed  by  the  law  of  the  place  of 

11*  7^^<F^*»*^  havinjf  embraced  in  his  ar^meiit  on  the  present  occasion* 
«JI  that  had  been  suggested  by  LetoU  in  the  Supreme  Court,  the  latter  de* 
<hned  entering  again  into  the  discussion  on  the  wnt  of  error. 
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its  existence.  But  the  note  is  payable  in  four  years ^r^m  its  date;  1799, 
and,  therefore,  even  considering  it  in  the  nature  of  an  escrow^ 
when  tRe  condition  was  discharged,  it  took  effect/with  relation 
to  its  date  and  execution  in  Philadelphia.  There  is  nothing  to 
show,  that  with  regard  to  this  note,  more  than  with  regard  to 
any  odier  note  executed  and  payable  in  Philadelphia^  but  deliver- 
ed to  the  indorsee  in  New^Torky  it  was  in  the  contemplation  of 
die  parties,  that  New^Tork  should  be  the  scene  of  negotiation. 
It  is  in  vsdn  for.  the  counsel  to  assert,  that  it  could  not  have  been 
put  in  circulation  at  Nerw^Xork^  widi  a  view  to  the  laws  of  another 
state;  for,  the  date  of  the  note,  and  the  place  prescribed  for  its 
payment,  are  premises  from  which  the  legfd  inference  is  insure 
mountable,  that  die  law  of  Pennsytoania  was  contemplated.  Let 
it  be  supposed,  that  on  the  day  of  payment  Bingham  had  tendered 
the  money  at  die  bank  of  the  United  States,  when  no  person  was 
ready  to  receive  it :  the  tender,  if  legal,  would  discharge  him 
from  any  claim  for  future  interest;  but  by  what  law  would  the 
validity  of  the  tender  have  been  tried?  Or  suppose,  that  the  note 
tiad  been  invalid  by  the  law  of  Permsyhania,  could  it  have  beeil 
lendered  valid  by  reference  to  the  law  oiNew^Tork? 

It  has  been  objected,  however,  as  another  ground  of  opposi- 
tion to  the  lien  of  the  plaintiff  in  the  attachment,  that  even  an 
attachment  cannot  prevail  against  the  bondjide  holder  of  the  note, 
ior  a  valuable  consideration,  and  without  notice:  while  it  re* 
nuuned  in  the  hands  of  Duery  the  adverse  counsel  admit,  that  it 
was  subject  to  an  attachment;  but  they  contend,  that  the  defend- 
lot  in  the  attachment  might  defeat  the  lien,  whenever  he  pleased, 
by  die  mere  delivery  of  the  note.  It  will  hereafter  be  shown, 
however,  that  the  concession  and  the  argument  cannot  be  recon- 
ciled. But  the  comer-stone  of  the  defence  is,  that  notes  of  this 
description  are  to  be  governed  only  by  what  appears  on  the  face 
of  the  paper ;  and  this,  undoubtedly,  is  the  law  in  England  (whence 
die  audiorities  have  been  adduced)  except  as  to  attachments.  In 
Pennsyhania,  however,  the  face  of  the  paper  is  not  the  criterion, 
on  which  a  bondjide  purchaser  is  tp  judge.  The  distinction  arises 
QD  this  ground,  mat  in  England  the  holder  of  a  promissory  note 
is  not  considered  as  an  assignee^  but  in  Pennsylvania  he  is  so 
txmsidered;  Doug.  614.  and  although  an  indorsee  in  England  is 
discharged  from  all  equitable  circumstances  exbting  between  the 
original  parties,  which  do  not  a]^ear  on  the  instrument  itself,  an 
assignee  of  a  note,  in  Pennsylvania^  is  bound  to  resort  to  the 
drawer,  to  know  whether  there  is  any  defence  equitable  or  legal. ' 
Showing,  then,  that  the  face  of  the  note  is  not  the  criterion,  we 
destroy  the  very  foundation  of  the  plaintiff's  claim.  That  the  in- 
dorsee takes  the  note  subject  to  all  the  equity  between  the  draw- 
er and  indorser  has  been  expressly  adjudged.  1  Dall.  Rep,  442, 
%y  4.  The  negotiability  of  the  note  is  qualified,  not  absolute. 
The  first  indorsee,  indeed,  is  as  innocent,  as  any  subsequent  one; 
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1799.  aad  if  the  equity  of  the  drawer's  defence  against  the  indorser  is 
Up^— J  to  aflFect  the  first  indorsee,  there  can  be  no  just  reason  why  it 
should  not  equally  affect  the  second:  the  face  of  the  note  is  the 
same  in  the  one  case,  as  in  the  other;  the  second  indorsee  can 
recover  no  more  from  the  drawer  than  the  first;  and  it  may  as 
fairly  be  contended  that  a  pa3^e  could  defeat  an  attachment  by 
indorsement,  as  an  indorsee  by  delivery. 

It  is  asked,  whether  it  is  reasonable  to  expect  that  the  purchaser 
of  the  note  in  market,  should  inquire  after  attachments,  or  liens 
against  Duer^  whose  name  does  not  appear  on  the  note?  And 
yet  the  plaintiff  himself  relies  on  the  supposed  terms,  on  which 
the  note  was  deliveifed  to  Duer  in  Netv^Tork.  But  the  fact  is, 
that  the  note  came  to  Duer  for  a  valuable  consideration,  as  a 
common  note,  not  merely  as  an  accommodation  note;  and  our 
argument  is,  that  the  face  of  the  note  affording  no  criterion  to 
protect  the  holder  from  a  set-off,  or  attachment,  against  Duer^  it 
^  was  incumbent  on  the  person  purchasing  it,  to  apply  to  the  drawer 

for  informajtion,  not,  particularly,  as  to  die  right  of  Duer^  but, 
generally,  as  to  the  validity  of  the  note. 

The  adverse  counsel  urge,  that  if  pa5anent  by  Bingham  to  Fish 
will  be  good,  then  the  note  will  be  extinguished,  and  the  holder 
can  have  no  remedy  against  any  of  the  indorsers.  But  might 
not  each  indorser  recover  from  the  person  with  whom  he  dealt, 
in  an  action  for  money  had  and  received  ?  At  all  events,  each 
party  to  the  note  runs  his  risque ;  it  is  nothing  more  than  the 
risque  run  in  the  case  of  notes  given  in  England^  upon  usurious 
and  gaming  contracts ;  nor  is  it  harder  than  the  operation  of  the 
principle  in  M^Cullough  v.  Huston^  which  would  have  produced 
the  same  decision,  had  there  been  twenty  indorsers  on  the  note 
then  in  controversy. 

That  Fishes  right  could  not  be  stronger,  as  plaintiff  in  an  at- 
tachment, than  as  the  assignee  of  Duer^  is  a  posidon  not  true  to 
every  intent.    For  instance;  Fish  might  attach  the  debt  before  it 
was  due.    Again;    in  the  case  of  an  assignment  he  would  be 
guilty  of  laches^  and  ought  to  ^swer,  for  not  taking  possession  of 
the  note,  or  for  suffering  it  to  be  lost,  or  stolen;  but  from  tha 
very  nature  of  the  attachment,  a  hostile  process  against  Duer^ 
Fish  could  not  obtain  the  possession  of  die  note,  and  the  law 
will  aid  and  supply  the  want  of  it.    Nor  is  it  correct  to  say,  that 
Bingham  was  a  debtor  to  no  man  till  the  day  of  payment:  and 
then  only  to  the  bearer  of  the  note ;  for,  the  obligation  of  the  j 
drawer  was.  coeval  with  the  execution  of  the  note,  which  was  J 
debttum  in  prcesenti^  solvendum  in  fuXuro;  and  a  debt  of  that  de-  ■ 
scription  is  clearly  attachable.    2  Ball.  Rep.  211,    Though  the  | 
drawer  is  guilty  of  some  negligence  in  making  a  payment,  with*  ■ 
out  indorsing  it  on  his  note;  yet,  even  in  his  case,  it  has  beerii 
shown,  the  payment  will  be  allowed  in  Pennsylvania  against  ^'^ 
bona  fde  hoiditr^  without  notice:  and,  surely,  the  case  agaiast 


Digitized  by 


Googk 


r 


High  Court  of  Errors  and  Appeals.  55 


the  garnishee  is  much  stronger,  the  plaintiff  in  the  attachment  1799. 
being  in  the  prosecution  of  a  legal  right,  and  founding  his  de-  ^— v"-»^ 
mand  against  the  garnishee  upon  the  positive  provisions  of  the 
act  of  assembly,  which,  though  it  is  in  some  respects  analogous, 
in  odiers  extends  further  than  the  custom  of  Lorulon.  The  words 
of  the  original  act  speak  only,  \l  is  true,  of  goods,  chattels  and  ef- 
fects; but  they  were  always  construed  to  include  debts,  and  even 
lands;  and  the  supplement  expressly  extends  to  the  goods,  chattels^ 
monies,  effects,  and  Credits  of  the  defendant:  2  vol.  733.  DalL  edit. 
The  attachment,  ipso  facto^  secures  the  effects  attached,  to  abide 
tbejudgmentof  the  Court:  1  voL  Penn.  Laws ^  p.  60.  Dall.  edit. 
The  words  of  the  domestic  attachment  law  (a  law  made  in  pari 
fnatmoy  and,  Aerefore,  to  be  regarded  oj  th€  present  question 
of  construction)  expressly  recognise  "  lands,  goods,  chattels,  and 
effects,'^  as  objects  of  attachment;  and  among  the  powers  vested 
in  die  auditors  under  such  an  attachment,  they  are  authorised  ^^to 
^  grant  and  assign,  or  otherwise  to  order  or  dispose  of,  all  or  any 
"'  of  the  debts  due,  or  to  be  due,  to  and  for  the  benefit  of  the  said 
"  defendants  [in  the  attachments]  to  the  use  of  their  creditors* 
^  And,  that  uie  same  grant,  assignment,  or  disposition,  of  the 
^  s^d  debts  so  to  be  made,  shall  vest  the  property,  right,  and 
"  interest,  thereof,  in  the  person  or  persons,  to  whom  it  shall  be 
"^  so  granted,  assigned,  or  ordered,  by  the<  auditors ;  so  that  such 
"  assignees  may  sue  for  and  recover  the  said  debts  in  their  own 
*'  names,  and  detain  the  same  to  their  own  use;  And  that  after 
^  such  grant,  assignment,  or  disposition,  made  of  the  said  debts, 
^  neither  the  defendants,  nor  any  other  to  whom  such  debts  shall 
"  be  due,  shall  have  power  to  recover  the  same,  nor  to  make  any 
^  release  or  discharge  thereof."  3id.  s.  2.  7.  p.  194, 5, 6,  7.  The 
domestic  attachment  has,  indeed,  the  effect  of  a  bankruptcy;  but 
if  the  plaintiff's  doctrine  is  true,  a  bankrupt's  agent  may  effectu- 
aDy,  l^  mere  delivery,  pass  away  notes  indorsed  in  blank. 

In  Carthnv  26,  it  is  said,  that  bills  of  exchange  are  attachable, 
according  to  the  custom  of  London;  and  the  adverse  counsel  ad- 
mits, that  the  note  was  attachable,  while  it  remained  in  the  hands 
(^Duer.  But  if  so,  how  can  the  attachment  be  dissolved,  with- 
out appearing  to  it,  on  the  terms  of  the  law?  There  is  no  laches 
«n  the  part  of  the  plaintiff;  and  if  the  note  could  be  attached  at 
^  it  must  be  effectually  attached.  It  is  idle  to  allege,  that  the 
wcccss  of  the  attachment  must  depend  on  the  note's  remain- 
Bg  with  the  defendant,  till  the  attachihent  had  nm  its  course. 
Suppose  a  judgment  had  been  obtained  against  the  garnishee  be- 
fore the  note  was  due,-  with  a  stay  of  execution  till  it  became 
<i3e,  could  this  lien  be  defeated  by  a  subsequent  sale  and  delive- 
lyof  the  note?  Suppose  a  suit  instituted  by  the  indorsee  of  a 
Bote  against  the  drawer,  and  the  note  afterwards  lost,  or  stolen ; 
tould  the  claim  of  a  bond  fide  purchaser,  in  such  cases,  super- 
itde  the  suit,  or  prevail  against  the  plaintiff  in  it,  after  he  had 
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1799.    obtaii&ed  a  judgment?  Suppose  a  bill  of  exchange  protested  for  I 
V— yii.^  non-acceptance,  a  suit  and  judgment  upon  it,  and  aiterwards,  but  \ 
before  the  day  of  payihent,  it  was  lost;  a  bill  may  be  negotiated  : 
after  such  a  protest  (2  Doll.  Hep.  396.)  and,  yet,  would  a  pur-  ; 
chaser  be  preferred  to  the  plaintiff  in  die  suit,  or  could  he  reco* 
ver  a  second  time  from  the  drawer?    The  attachment  ought,  in 
short,  to  be  regarded  in  the  nature  of  a  suit  brought  by  Duer 
himself. 

The  hardship  of  the  case  is  not  so  great,  or  so  unprecedented, 
as  to  require  an  extraordinary  interposition  of  the  Court,  to 
change,  or  modify,  on  equitable  principles,  the  operation  of  a  posi- 
tive law.   In  England^  notes,  and  other  securities,  g^ven  upon  usu- 
rious, or  gaming,  considerations,  are  void  in  the  hands  of  a  bond 
Jide  holder,  for  a  valuable  consideration,  without  notice,  even  as 
against  the  drawer,  who  was  accessary  to  the  injury  ^and  embar^' 
rassment  by  issuing  the  note*    In  those  instances,  as  well  as  in 
the  present  instance,  no  warning  appears  on  the  face  of  the  paper;  , 
and  the  bar  is,  emphatically,  a  latent  bar,  no  record  existing  by 
which  it  could  be  traced,  or  ascertained.  Is  it  not  as  reasonable,  I 
as  just,  that  the  attachment  should  operate  in  favour  of  a  bf^nA  \ 
Jide  creditor  of  Duer^  who  had  no  power  to  obtain  possession  of  j 
the  note ;  as  that  the  original  taint  in  the  consideration,  of  a  gam* ' 
ing,  or  an  usurious,  contract,  should  operate  in  favour  of  a^party 
to  the  illegal  transaction? 

Upon  the  whole.  Fish  has  attached  when  the  property  and  the 
possession  of  the  note,  were  both  m  Duer\  and  his  opponents 
must  convince,  the  Court,  that  an  attachment,  once  operative,  caA 
be  legally  done  away,  without  some  laches^  or  relinquishment,  on  i 
his  part. 

IngersoU^  for  the  plaintiff  in  error,  in  reply^.  The  question  un» 
der  consideration  is  novel,  curious,  and,  m  its  consequences, 
most  extensive :  it  is  not  too  much  to  say,  that  the  negotiable^ 
paper  of  Philadelphia^  depends,  for  its  circulation  abroad,  upon 
the  event  of  the  cause.  The  subject  may  be  considered,  with  a 
view  to  support  two  positions:  1st.  That  the  note,  under  the  cir- 
cumstances of  the  case,  was  negotiable,  the  property  of  which, 
after  the  indorsement  in  blank,  passed  by  delivery  as  a  bill  of  CfL4 
change  payable  to  bearer.  2d.  That  negotiable  paper  of  this  de« 
scription,  is  not  within  the  spirit,  intent,  and  meanmg,  of  the  at- 
tachment law  of  Pennsylvania;  (especially  when  put  into  circubM 
tion  and  negotiated  out  of  the  state. 

1st.  The  note  passed  by  delivery  as  a  bill  of  exchange,  payabll 
to  bearer.  Under  this  general  proposition,  we  derive  the  title  bl 
the  plaintiff  immediately  from  Henry  Knox^  not  through  WlUiaM 
Dneri  but  against  the  proposition  several  objections  have  bees 
urged.  It  is  said,  that  in  Pennsylvania  promissory  notes  are  noi 
within  the  law  merchant;  that  they  are  regulated  by  the  comniol 
law  principle,  in  pursuance  of  which  every  assignee  takes  the  in 
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stniment  subject  to  every  equitsAle  consideration  diat  affected  the  1  )r99« 
assignor;  that  the  act  of  assembly  places  notes  on  a  footing  with 
bonds,  enabling  the  indorsee  to  recover  only  what  shall  appear  to 
have  been  due  at  the  time  of  assignment)  and  that  these  doctrines 
have  been  exemplified  and  enforced  by  legal  decisions*  But  the 
answers  tO  these  suggestions,  will  satis&ctorily  show,  either 
that  they  are  not  founcLed  in  fact^  or  that  they  are  inapplicable  oti 
&e  present  occasion. 

PSpomissory  notes  in  Pennsyhania  are  governed  by  the  statute 
of  Anne<i  as  far  as  respects  the  payee's  remedy  against  the  drawer^ 
in  an  action  upon  the  notes  themselves;  and,  therefore,  they  arc 
within  the  law  merchant.  The  act  of  assembly,  when  it  provides 
a  farther  remedy  for  the  indorsee,  implies  and  recognises  th^ 
law  to  be  so.  At  common  law,  a  promissory  note  could  not  be 
declared  on;  all  the  declarations  on  record  upon  promissory 
notes,  state  the  liability  as  arising  under  the  statute  of  Anne;  and 
the  distinction  in  this  particular  has  been  repeatedly  recognised 
fay  our  Courts.  The  statute  of  9  &f  10  IV*  3.  c.  IT.  placed  in- 
land bills  of  exchange  upon  a  footing  with  foreign  bills  i  and  the 
statute  of  3  CsP  4  Anne^  c.  9.  placed  promissory  notes  upon  a 
footing  with  inland  bills:  after  an  indorsement,  therefore,  promis- 
sory notes  vte  to  be  regarded  as  foreign  bills  of  exchange*  It  is 
tme,  that  our  act  of  assembly  limits  the  drawer's  responsibility 
to  an  indorsee,  by  the  measure  of  his  responsibility  to  the  payees 
bat  nothing  can  be  more  extravagant,  or  unjust,  than  the  deduc- 
tions which  have  been  attempted,  at  different  times,  from  that  pro- 
vision,  as  recognised  in  M^CuUough  v.  Huston.  1  DcU.  Rep.  444* 
It  was  once,  indeed,  introduced  as  an  authority  to  release  the 
friendly  indorser  of  an  accommodation  note,  from  all  obligation 
to  pay  the  indorsee:  but  the  Court  declared,  that  the  determina« 
tioD  only  applied  to  the  case  of  a  drawer's  being  cheated  by  the 
payee  (when,  as  in  the  instances  of  gambling  and  usurious  notes 
in  England)  he  should  not  be  made  liable  to  the  indorsee.  What 
analogy,  however,  can  be  suggested  between  M^CuUtniph  v.  Hus* 
ton^  and  the  present  case?  The  defendant  is  not  called  on  to  an- 
swer the  holder  of  the  note  further  than  if  the  payee  was  plain- 
tiff; there  is  no  idea  that  the  defendant  has  been  defrauded;  the 
consideration  for  which  the  note  was  given  has  not  failed;  the 
defendant  has  made  no  payment;  he  owes  the  full  nominal 
amount  of  the  note;  and,  in  short,  he  is  a  m^re  stake-holder. 
In  the  cases  that  have  been  hitherto  decided,  the  dramatis 
personce  were  the  drawer,  the  payee,  or  indorser,  and  the  in- 
dorsee: here  a  new  corps  of  actors  appears,  the  creditors  of  an 
iuervening  holder  of  the  note,  as  plaintiffs  in  the  attachment* 
In  diose  cases,  there  was  fraud;  in  the  present  case,  the  contest 
is  between  an  innocent  holder  of  the  note,  and  a  claimant  by  le- 
gal process.  In  those  cases,  if  the  remedy  failed  against  the 
drawer,  it  might  be  pursued  against  the  indorser;  in  the  present 
case,  the  deb^  in  the  attachment  is  not  an  iiadorser,  the  person 
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by  the  state  of  the  case,  we  are  without  remedy,  unless  this  actiqn 
succeeds. 

The  nature  of  the  promissory  note  in  questbn  remains^  then^ 
to  be  ascertained  on  abstract  principles,  public  policy,  general 
convenience,  the  reason  of  the  case,  and  the  design  of  the  attaelu 
ment  law.  On  the  face  of  it,  the  note  appears  calcohted  far 
g;eneral  circulaticoi,  unaffected  by  loical  circumstances:  it  is  pay^ 
able  at  the  bank  of  the  United  States;  and  that  insdtutioa  was 
not  stationary,  for.  its  commencement  of  business  only  was  fixed 
at  Phikdelphicu  A  demand  at  the  bank  of  the  United  StateSy 
wherever  its  business  was  transacted,  when  the  note  became  due^ 
was  the  only  condition  that  remained  to  be  performed.  3  H.  BL' 
509.  The  note  took  effect  and  became  operative  by  the  delivery 
only,  which  was  in  New^Torhi  M^Kimm  v.  EltonJ^  And  thers 
promissory  notes  are  on  foodng  with  bills  of  exchange.  It  was 
the  intent  and  meaning  of  the  parties  that  the  note  should  circa* 
Iflie  there,  and  be  governed  by  the  law  of  that  state.  ConoenAa 
vtncU  kgem*  Heed  v.  Ingraham.  Post.  The  act  of  assembly,  in* 
deed,  cannot  refer  to  notes  delivered  and  put  in  circulation  out  of 
JPtnnsffhania'f  and  surety,  the  objection  arising  under  our  locad 
law,  ought  not  to  proceed  from  the  plaintiff  in  the  attadunent,  a 
citizen  of  New-Tork^  a  party  to,  and  bound  by,  the  laws  of  that 
state.  The  note  was  originally  in  the  form  of  a  bank  post  note; 
and  after  the  indorsement  in  blank,  it  assumed  the  character  d 
a  common  bank  note.  It  has,  likewise,  ail  the  distinguishing 
characteristics  of  a  bill  of  exchange:  it  is  entitided  to  three  daya 
grace;  the  indorser  is  answerable  to  the  indorsee,  without  express 
covenant,  though  the  note  be  forged;  and  immediate  notice  must 
be  given  to  the  indorser,  if  the  note  is  dishonoured* 

2d.  But  negotiable  paper  of  this  description,  is  not  within  the 
spirit,  intent,  and  meaning  of  the  attachment  law  of /^nn^t/Zvonia. 
*rhe  opposite  doctrine  would  render  our  act  of  assembly  a  per- 
fect snare;  and  inevitably  prevent  the  extra-territorial  negotiation 
of  any  note,  or  bill  of  exchange,  on  which  any  citizen  of  PennsyU 
vania  was  drawer  or  acceptor.  For,  if  Duer  had  purchased  the 
note  one  hour,  and  sold  it  the  next  after  the  attachment  wsis  laid, 
the  rule  contended  for  would  equally  apply.  Such  is  the  absurd  and 
monstrous  inconvenience  to  which  this  pretension  leads,  that  net- 

*  M*Kimfn  v.  Sltcn.  This  dase  was  decided  in  the  Supreme  Court  somft 
years  ago.  The  defendant  proposing  to  give,  a  preference  to  the  plaintiff;  in  an 
arrangement  with  liis  creditors,  drevr  a  note  in  the  plaintiff's  favour,  and  signed  . 
itj  but,  doubting  afterwards  the  propriety  of  the  measure,  he  put  the  note  into 
his  own  desk.  The  plaintiff  heard  or  this  circumstance  and  applied  to  the  de- 
fendant's wife,  in  the  defendant's  absence,  for  the  note;  who  having  a  key  of 
the  desk,  unlocked  it,  and  delivered  the  note  to  the  plaintiff.  It  was  adjudged* 
that  the  mere  signing  o^  the  note,  without  a  delivery  by  the  drawer  to  the 
payee,  ^are  it  no  effect;  and  that  the  plaintiff  could  not  take  advantage  of  a 
possession^  sun^eptitiously  obtained. 
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iherlhepenaD  who  aeOs,  nor  the penonirho buys,  caa  know^the  f /99. 
inJQStioe  AtA  they  sire  coocurring  to  pmctise :  Uie  one  has  sold  "whsA 
be  imd  no  ri^t  to  jiwrt  with^  and  the  other  has  paid  a  valuable 
OQBsidentton  for  nothing;  and,  yet,  the  former  shall  be  innocent, 
md  no  negligence  can  be  imputed  to  the  latter!  The  tit  pendent 
bn  no  extra-territorial  operation,  and  cannot  be  reg^ded  as 
Wj^ixd  notice  to  citizens  of  other  countries. 

But  the  attachment  cannot,  surely,  give  a  better  right  to  Fish 
to  daim  payment  Irom  the  drawer,  than  a  ssde  for  value,  with 
aotioe  to  the  drawer,  though  without  delivery  of  the  note;  or 
fai  tbe  cases  already  put)  a  sale  and  payment,  with  delivery  of 
ne  note,  which  ia  afterwards,  however,  lost  or  suden,  and  negoi* 
tilted  hvnafide*  By  the  act  of  assembly  debts  may  be  attacbedt 
aid  ao  may  aaoney:  ^but  suppose  a  sum  of  saoney  had  been 
i^edfically  attached,  and  the  gamisbee  had  afterwards  paid  it 
i»ay,  could  tbe  money  have  been  followed  into  the  hands  of  a 
hmfiJe  receiver?  If  goods,  indeed,  are  attached,  and  afterwards 
istt,  or  stolen,  they  may  be  pursued,  and  if  found  again,  will  stall 
ke  lisHe  to  the  attachment:  but  not  so,  in  the  case  of  money;  a 
diitiBction  which  exemplifies  and  establishes  the  rule  on  our 
put*  -For,  notes  payable  to  bearer  are  regarded  as  money; 
nd  the*  reason  applying  equally  to  both  qbjects,  the  law  must  be 
tbe  same.  Nor  can  an  attachment  alter  the  nature  and  conditiomi 
of  ft  contract;  as,  in  the  present  instance,  the  negotiable  nature. 
tf  the  instrument,  and  the  condition  that  it  shaU  pass  by  deliver 
tf*  h  is  the  same  thing,  whether  the  condition  is  expressed  by 
the  parties,  or  implied  by  law.  An  attachment  of  real  estate 
voidd  not  prevent  a  springing  use,  or  a  resulting  trust;  the 
ttt^  mig^t,  therefore,  chanse  its  owner  pending  the  attachment. 
And  why  not  the  property  of  a  note,  liabl^,  by  the  nature  of  the 
contract  to  this  contingency,  that  it  shall  cease  to  represent  a 
debt  owing  to  Duer^  and  become  a  d^bt  owing  to  UidlaWy  if 
hi^cfw  is  the  bearer  on  the  day  of  payment?  Debts',  in  general, 
are  not  liable  to  such  contingencies  and  conditions;  they  are  not 
negotiaMe;  and,  therefore,,  (though  it  is  only  by  implication  our 
hw  is  extended  to  them)  diey  may  with  certainty  be  subjects  of 
tttachn^ents.  But  even  stock-contracts,  or  bonds,  payame  to  a 
nan,  or  his  assigns,  cannot  be  affected  by  an  attachment  made  in 
awHher  state. 

Does  it,  then,  require  a  greater  latitude  of  construction,  than 
ii  audiorised  by  precedent,  to  exempt  negotiable  paper,  circu- 
iting abroad,  m>m  the  meaning  and  operation  of  the  attachment 
hv?  It  is  not  to  controul  our  Act  of  assembly  by  the  law  oiNew-  ' 
2iri,  Imt  to  give  to  our  Act  a  reascmable  interpretation^  While 
|«per  credit  remains  in  use,  it  should  be  regulated  by  plain  and 
ttaiform  rules ;  1  DalL  Rep.  270.  and  that  the  bond  fide  purchaser 
Aould  only  be  affected  by  what  appears  on'  the  fece  of  the  in- 
«nuncnt,  is  the  characteristic  of  negotiable  paper.  %  Loffs  Gill. 
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1799.    195.  2  Doll.  Rep.  396.    The  departure  from  the  strict  tcriufi  oHJ 
a  law,  in  a  variety  6f  other  instances,  will  authc^-ise  a  mutk^ 
greater  latitude  of  construction  than  the  present  case  requirc&'i 
The  cases  of  the  sick  sailor,  who  remained  in  a  foundering  shi]^ 
of  the  surgeon  who  bled  a  man  m  the  street,  and  of  ecclesiastical 
leases,  in  England;  1  BL  Com.  60*  as  well  as  the  case  of  unre- 
corded mortgages  here,  1  Dali.  Sep.  434.  are  strong  examples* 
But  construction  on  one  side  or  the  other  forces  itself  upon  the 
Court.    An  indorser  is  guarantee  for  the  payment  of  the  note  t*/ 
the  holder,  if  it  is  not  paid  by  the  drawer;  a  payment  to  onetuit 
the  holder,  is  not  an  exception  known  to  the  law  merchant;  and 
can  a  municipal  regulation  alter  the  general  law,  operating  on  a 
negotiation  out  of  the  state?    A  statutory  assignment  by  bank- 
ruptcy (which  is  an  assignment  of  rights  of  action,  and  stronger ' 
than  an  attachment)  will  not  enable  the  assignees  to  claim  from 
the  drawer  agmnst  a  bema  fide  holder.    A  judgment  in  an  at- 
tachment is  not  conclusive  evidence  of  a  debt  out  of  the  state, 
in  which  i^t  is  rendered:  1  DaU..Rep.  261.  and  the  death  of  the.^ 
defendant,  after  /nf^r/ocu/^ri^  judgment,  destroys  theattachment,.N 
because  there  is  not  any  party  in  Court;  because  executors,  orl 
administrators  are  not  liable  to  enter  special  bail;  and  because 
^o  foreign  attachment  can  issue  against  executors  or  administnK^ 
tors.  1  DalL  ftep.  248.  (1) 

The  attachment  law  of  Pennayhania  is  a  copy,  in  some  mear ' 
sure,  from  the  original  mode  established  as  the  custom  of  London^  * 
and  that  the  currency  of  bills  and  notes  in  London  (which,  even^ 
pass  under  a  bequest  of  money  in  a  will.  1  Burr.  358.  3  Burr.J 
1516.  1534,  5.  1530.  1  Bl.  Rep.  4SS.  4Bac.Mr.705,6.  2  Burr.: 
675.  1225.)  should  be  impaired  and  endangered  in  this  way,  is^ 
so  improbid>le,  that  the  most  authoritative  precedents  are  nece»>. 
sary  to  induce  belief.  A  precedent  is,  however,  cited,  but  of  so^ 
light  a  textiire,  that  it  will  hardly  bear  examination:  it  is  cited^J 
too,  against  a  bond  fide  holder,  who  never  knew  of  Duer'a  inte<-i 
rest,  or  possession  of  the  note;  who  may  fill  up  the  blank  v^ 
dorsement  as  he  pleases;  1  BL  Rep.  296.  who  may  deduce  hi&^ 
title  immediately  Irom  Knox\  2  Burr.  1225.  1216.  and  who,  ia<; 
that,  way,  can  never  be  injured  by  any  thing  which  Duer  Y^m 
done.  The  solitary  precedent  is  cited  from  Carthew  26.  wherc^i 
it  is  said,  that  a  bill  of  exchange  is  liable  to  attachment.  But;| 
this  was  not  the  point  of  the  cause,  and  ought,  therefore,  to  be^ 
disregarded;  1  Burr.  526.  3  Burr.  1730.  the  only  point  turn-i 
ing  on  the  question,  whether  a  prohibition  ought  to  issue.  Thoi 
debt  due,  and  the  debt  attached,  were  both  upon^onds,  not  ad(i 
a  bill  of  exchange.  Holt.  179.    The  incidental  observations  re^^ 

J 

(1)  The  defendant  died  after  final  judgment*  but  before  the  money  actual 

paid  by  the  garnishee:  query,  the  effect  of  his  death*  since  the  attachment; 

xni^ht  be  dissolved  by  entering  special  bail  at  any  time  before  such'  pavmcntjl 

Tlus  point  WKS  stated,  but  not  relied  on*  by  the  plaimifTs  counsel.'       '  i 
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^Bedoa,  did  not  proceed  from  die  Court,  or  any  member  of  it;    1799. 
and  the  same  case  is  reported  in  three  odier  books,  of  superior  \«inr-*^ 
character,  vridiout  a  word  of  a  bill  of  exchange,  even  by  way  of 
dimon,  from  the  Court,  the  counsel,  or  the  reporters.*  HolU  179. 
1  5%9TO.  9.    Comb.  109.    But  even  this  precedent  might  be  ex* 

jjiwitAf  consistently  with  our  doctrine,  by  supposing  it  meant, 
/that  a  bill  of  exchange  might  be  attached  after  it  was  due;  for, 

if  negotiated   after  it  is  due,  it  can   only  be  in  a  limited  de* 

gree,  liable  to  all  exceptions  as  paper  not  negotiable.    2  Da//. 

A^*  396. 

After  consideration  the  unanimous  opinion  of  the  Court  was 
delivered,  by  the  Chief  Justicey  who^  having  stated  the  case^ 
proceeded  as  follows : 

M*Kean,  Chief  Justice.  The  first  inquiry,  which  it  is  neces- 
sary to  pursue,  is,  where  was  the  note  in  controversy  made,  in 
FennstfioaniOf  or  in  New-'Toril  For,  whether  the  act  oi  assembly, 
lekdng  to  promissory  notes,  is  to  be  introduced,  or  excluded, 

'  in  fonnmg  our  judgment,  depends  upon  the  answer,  that  shall 

I  be  given  to  this  preliminary  question. 

It  appears,  then,  that,  although  the  note  was  signed  in  Phila- 
deiphia^  it  was  not  delivered  in  Pennsyh<mia\  but  that  the  deli- 
veiy  was  made  by  the  order,  or  direction,  of  Henry, Knox,  the 
p^ee,  to  Wtlkam  Duer  in  the  city  of  New-Tork^  in  pursuance  of 
a  oontract,  and  for  a  valuable  consideration.  It  is  certain,  that 
the  bare  signing  of  a  note  will  not  give  it  efficacy.  It  may  be 
iigned  with  a  view  to  deliver  it  to  the  payee,  on  his  complying 
vith  some  previous  st^ulatipn ;  so  that  in  case  of  a  refusal,  it 
inmld  become  useless,  and  might  be  cancelled  by  the  drawer. 
A  note  is  not,  therefore,  obligatory  and  valid,  until  it  has  been 
uxaaSfy  delivered  to  the  party,  for  whose  use  it  i^  drawn;  and 
as  it  receives  its  life,  existence,  and  negotiable  character,  at  the 
place  where  it  is  so  delivered,  the  law  of  that  place  must  regu* 
ateaD  its  subsequent  operations.  Hence,  we  consider  the  pre- 
Km  note,  as  having  taken  effect  in  Nexv^Tork^  as  being  liable  to  the 
ia  het  of  that  state  (whedier  depending  on  positive  statutes,  or 
&e  adoption  of  the  general  commercial  law)  and  as  exempt  from 
the  provisions  of  our  act  of  assembly,  by  which  an  indorsee  is 
lid}fe  to  all  the  equity,  that  the  drawer  could  enforce  against  the 
pvee. 

The  note  having  been  thus  paid,  or  delivered,  in  NeW'Tork^ 
was  deemed  by  the  law  of  that  state  to  be  as  negotiable  as  a  fo-  ^ 
itign  bill  c^  exchange;  and  it  is  the  nature  of  a  bill  of  exchange, 
when  indorsed  in  blank,  to  pass  from  hand  to  hand,  by  mere  de- 
livery, like  hank  notes  payable  to  bearer.  It  is  true,  that  the  ne* 
sociability  of  the  bill  may  b^  restrained  by  the  qualified  terms  of 
ifio  indorsement;  but  there  must  be  express  words  to  produce 
such  an  effect.    In  the  present  case,  there  was  no  restrs^int  upon 
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ir^  the  negotiability  of  the  note;  and  in  a  due  and  £dr  comBe  of 
circulation,  it  was  delirered  to  Duer^  he  sold  it  to  a  bond  Jkk 
purchaser,  that  purchaser  sold  it  to  others,  till,  ^last,  it  became 
the  property  of  the  plaintiJF.  Whik,  however,  it  was  in  tlK 
hands  of  Duer,  an  attachment  issued  at  the  suit  of  his  creditors^ 
and  the  drawer  of  the  note  was  summoned  as  garnishee* 

And  here  the  second  great  question  arises,  whether,  nnd^ 
these  circumstances,  the  money  due  at  that  time,  but  not  pay^ 
si>\e  till  long  after,  on  a  negotiate  note,  could  be  attached  as  the 
property  of  Duer,  so  as  to  defeat  a  subsequent  purchaser,  bom 
jide,  and  for  a  valuable  consideration?  In  England^  I  believe,  there 
would  be  no  hesitation  in  deciding,  that  it  could  not.  On  the, 
paper  credit  of  that  nation,  much  of  its  power  and  prosperity,  Qi 
not  its  very  existence)  will  be  foimd  to  depend;  and,  therefore, 
every  thing  that  can  impede,  or  injure,  the  circulation  of  bilb 
1^  exchange,  promissory  notes,  and  bank  notes,  is.  anxiofusiy 
guarded  against.  The  ^tuation  of  this  country,  however,  is  not 
the  same;  so  that  the  legislature  of  Permsyhania  has  not  found 
it  necessary  to  hold  in  equal  reject  the  negotiability  of  promise 
sory  notes*  When  the  act  of  assembly  was  passed,  promissonr 
notes  were  little  used;  they  were  given  for  small  debts;  and  thc^^ 
seldom  passed  out  of  the  hands  of  the  payee  before  payment*^ 
The  otgect  of  the  act  was,  simply,  to  enable  the  indorsee  to  sue 
the  drawer  in  his  own  name ;  but  m  giving  this  benefit,  it  waa^ 
expressly  provided,  that  he  should  recover  no  more,  than  wai^ 
due  at  the  time  o(  the  indoiisement.  This,  therefore,  lets  in  tl^j 
equitable  claims  of  the  drawer  against  the  payee,  when  he  is  suk«| 
ed  by  the  indorsee;  and  even  in  England^  there  is  no  doubt,  tkc;, 
consideration  of  a  note  may  be  inquired  into,  in  an  action  between^ 
the  payee  and  the  drawer*  ^ 

The  present  case,  however,  arises  from  a  commercial  transact 
tion  hi  the  city  of  New-Tork^  where  the  note  was  regarded  in  the 
lig^t  of  a  foreign  bill  of  exchange*  There  is  no  judgment,  gc^ 
authoritative  dictum^  to  be  found  in  any  bode,  that  money  du0 
upon  such  a  negotialile  instrument,  can  be  atUuJied  before  it  ial 
payable ;  and  in  point  of  reason,  policy,  and  usage,  as  well  ai 
upon  principles  of  convenience  and  equity,  we  think  it  would  b^ 
dangerous  and  wrong  to  introduce  and  establish  a  precedent  of 
the  kind.  To  adjudge  that  a  npte,  which  passes  from  hand  ttf 
hand  as  cash ;  on  which  the  holder  may  institute  a  suit  in  his 
own  name;  which  has  all  the  properties  of  a  bank  note  payable 
to  bearer;  which  would  be  embraced  by  a  bequest  of  mone3r| 
and  which  is  actually  in  circulation  in  another  state;  should  bis 
affected  in  this  way,  by  a  foreign  attactment,  would  be,  in  effeo^ 
to  overthrow  an  essential  part  of  the  commercial  system,  and  |q 
annihilate  the  negotiable  quality  of  all  such  instruments* 

It  has  been  said,  that  the  purchaser  of  the  note  (toties  juoiufs) 
was  bound  to  inquire  into  its  validity,  by  applying  to  the  drawer  be* 
fore  he  bought  it*  But  I  camiot  perceive  the  propriety,  nor,  indeed, 
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the  u^ty,  of  imposing  such  a  duty  in  this,  or  any  similar,  case.  1799^ 
The  distance  between  the  place  of  the  drawer's  residence,  and  the  ^■v—i/ 
lHace of  the  note's  circulation;  and  the  frequency  of  the  transfers 
of  negotiable  notes,  payable  at  long  dates;  would  render  such  a 
course  highly  inconvenient,  if  not  impracticable ;  while  the  infor- 
mation to  be  derived  from  it,  could  only  assure  the  purchaser, 
tbtt  an  attachment  had  not  issued  at  the  very  moment  of  his  ap- 
pEcddon;  but  could  not  protect  him  from  an  attachment  which 
ttgfat  issue  in  kss  than  an  hour  afterwards,  and  sooner  than  his 
porchase  could  be  accomplished. 

Upoti  the  whole,  we  are,  unanimously,  of  opinion,  that  the  at- 
tachment cannot  be  sustained;  and  that  the  'bearer  of  the  note 
on  the  day  of  payment,  is  entitled  to  recover  the  money  from  the 
drtwer.  The  judgment  for  the  defendant  must,  therefore,  be  re- 
Kned;  and  judgment  entered  for  the  plaintiff* 

Smith,  ytatice.  The  ojnnion  of  the  Court  is  certainly  unani- 
mous on  the  points  that  have  been  stated;  but  I  wish  it  to  be 
Marked,  that  my  concurrence  rests  entirely  on  the  parucuko: 
Cffcuinstaaces  of  this  case.  The  delivery  in  New^Torky  which 
^t  effea  to  the  note,  and  introduced  the  law  <^  that  state  as 
|<Ur  guide,  is,  exclusively,  the  ground  of  my  assent* 

j  Addison,  Justice.  To  me,  it  would  have  made  no  difference^ 
W  the  delivery  and  circulation  of  the  note  been  entirely  in  Perm* 
^9anku  It  is  expressed  in  commercial  form,  and  was  negoti- 
AeupoD  commercial  prmciples.  On  general  gtx>unds,  there- 
^  as  wen  as  for  the  particular  reasons  that  have  been  assign- 
ed I  think  the  judgment  of  the  Court  is  right:  and  I  should  be 
iBrprised  to  find  any  doubt  upon  the  subject  in  a  great  commer- 
<ial  dty  like  Philadelphia, 

Shiwen,  yustice.  It  is  evident,  that  on  the  abstract  question, 
ft^Coun  do  not  agree;  nor  is  it  necessary  that  they  should,  fls 
Ke  are  unanimous  in  the  judgment  pronounced,  upon  the  grounds 
■Jcaliar  to  this  case.  If,  however,  I  were  called  upon  to  give 
l^o^on,  I  should  incline  to  the  one  expressed  by  Judge  Ad- 

The  judgment  below  reversed;  and  judgment  to  be  entered 
^Daniel  Ludlow^  the  plaintiff  in  error.  (2) 

P)  A  ^uea!tion  arose,  whether  this  Court  should  enter  the  jiidginent  forthe 
wwiff  m  error,  or  merely  remit  the  record  to  the  Supreme  Court,  that  the 
'%nem.  might  be  entered  there?  In  the  present  case,  a  decision  was  imma- 
^ «  Mr.  Bingham^  being  a  mere  suke-holder,  was  ready,  at  once,  ta 
the  money,  on  the  opinion  which  had  been  delivered;  but  as'  a  precedent  it 
thought  impoi*tant,  and  the  Court  kept  the  point  under  advisement  till  the 
^  ftdjoumed  session. 
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Johnson,  Plaintiff  in  Error,  ^oersus  Haines's  Lessee^ 

IN  error  irom  the  Supreme  Court.*    The  question  arose  upon 
the  following  facts,  which,  by  agreement,  were  to  be  consider- 
ed as  if  found  by  a  special  verdict. 

"  Ejectment  for  a  house  and  lot  in  Germantovm^  of  which  Re- 
hecca  Vanaken  died  seised  on  the  13th  of  February  1797,  intes- 
tate, and  leaving  no  father,  mother,  child,  grand-child,  brother,  or 
sister,  living. 

^^  But  the  intestate  had  had  brothers  and  sisters,  who  died  un^ 
der  these  circumstances: 

*'  1st.  Richai^d^  who  died  without  issue* 

^  2d*  Catharine^  who  married  Casper  Wistar,  and  left  issue 
Richard^  Margaret^  Catharine^  Rebecca^  Sarah  and  Casper;  of , 
thiA  family  Richard^  Margaret  and  Rebecca  are  dead;  but  all  of 
them  leaving  issue. 

•*  3d*  Annej  who  married  — — •  Lukens^  and  left  issue  John^ 
Mary^  Daniel^  Derrick  and  Rebecca;  all  of  this  family  died  in  the 
life  of  the  intestate,  but  all  of  them  left  issue* 

*'  4th*  yohny  who  died  in  the  life  time  of  the  intestate,  but  left 
issue  Anthony  (the  plaintiff*  in  error')  John^  Joseph  and  Mar^arety 
and  Margaret  also  died  m  the  intestate's  life  time  leaving  issue* 

^^  5th.  Margaretj  who  intermanied  with  Reuben  Haines^  and 
kft  issue  Casper  {the  lessor  of  the  plaintiff  below)  Catharine^  Jc^ 
siahy  and  Reuben;  Josiah  is  dead  leaving  one  son,  who  is  now 
alive,  and  Reuben  is  dead  without  issue* 

**  It  was  agreed  that  Margaret  the  daughter  of  Catharincy  who 
was  the  sister  of  Rebeccny  died  in  the  life  time  of  the  intestate* 

"  And  the  questions  submitted  to  the  Court  are.  Whether  the 
plaintiff  in  error  is  entitled  to  the  whole  of  the  premises?  And, 
if  he  is  not,  how  the  premises  are  to  be  divided?" 

The  plaintiff  in  error  claimed  the  whole  of  the  premises  as  heir  at 
law  of  die  intestate;  and  the  lessor  of  the  defendant  in  error  insist* 
ed  that  the  premises  ought  to  be  divided,  on  the  principles  of  the 
Act  of  the  Assembly,  directing  the  descent  of  intestates'  real  es« 
tates*  3  voL  Fenn.  Lazvsy  521*  DalL  Edit. 

The  ground  of  the  claim  of  the  plaintiff  in  error  was,  that  tlK 
intestate  had  died  leaving  the  lineal  representatives  of  brothen 
and  sisters,  but  without  leaving  a  father,  or  mother,  brothers 
or  sisters;  that  the  partition  of  real  estate  was  not  provided  foi 
in  such  a  case  of  intestacy,  by  any  law  exbting  at  the  tinle  oi 
the  intestate's  death ;  that  this  being  a  casus  omissus  in  the  Ac 

*  There  had  not  been  an^  opinion  delivered  in  thia  case  by  the  Judges  c 
the  Supreme  Court;  but  judgment  was  entered,  by  consent  of  the  parties,  t 
expedite  X\x6  decision  of  the  Couit  of  demier  resort. 
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afssembly%  the  estate  must  descend  to  die  heir  at  the  common    1799« 
kw;  and  that  the  legislature  had  themselves  considered  it  as  a  v-^— >/ 
cotui  omissue^  by  passing  a  supplementary  act  to  provide  for  it: 
4  wi  Penn*  Laws^  154.  (DalL  edit.)  The  first  act  was  passed  on  the 
^  t9th  of  April  1 794,  the  second  act  was  passed  on  the  4th  of  April 
ir97;  but  the  intestate  died  between  the  dates  of  those  acts,  on 
the  13th  of  February  1797.  The  following  authorities  were  cited 
for  the  plaintiff  in  error:  Chart,  of  Penn.  s,  6.  1  voL  Penn.  LatvSf  . 
kef  p.  21.  (DalL  edit.)  Ibid.  p.  723.  Hale's  Com.  i.  148.  2  BL 
Cmw.504.    3  Burr.  1634. 

The  defendant  in  error  admitted,  that  there  was  no  express 
provision  of  the  act  of  assembly,  passed  in  1794,  precisely  in  all 
Its  words  defining  the  present  case;  but  contended,  that  llie  case 
was  within  the  general  policy  of  the  intestate  law,  which  contem- 
plates, throughout,  the  partibility  of  estates;  and  that  construmg, 
the  law  according  to  the  spirit,  policy,  and  intention  of  the  ma- 
kers, consistently  with  reason,  and  the  best  convenience,  the  case 
was  necessarily  understood,  implied,  and  embraced,  in  the  frame 
and  opeFation  of  several  of  the  sections  of  the  law,  which  were 
tited  ai^d  analysed.  The  following  authorities  were  cited  for  the 
defendant  in  error.  1  Plorwd.  344.  2  Plowd.  414.  1  BL  Com. 
«r.  lO  Co.  58.  1  baiL  Rep.  351.  175.  1  Vez.  421.  2  Eg.  Abr. 
S45.  1  Stra.  710.  2  Wils.  344.  Burn.  Ed.  Law,  Hob.  346. 
Vmigh.  179.  2  Vern.  431.  Plowd.  467. 

The  unanimous  opinion  of  the  Court  was  delivered,  to  the  fol- 
lowing effect,  by  the  Cfuef  Justice^  in  the  absence  of  Cbew, 
Resident. 

M^Keak,  Chief  Justice.  The  intestate  died,  leaving  the  child- 
fen  of  several  of  her  brothers  and  sisters,  and  a  grand-child  of 
of  her  brothers :  and  it  is  now  made  a  question,  whether  her 
estate  shall  be  divided  among  these  surviving  relations,  or 
nd  entirely  to  her  heir  at  law?. 
By  the  sixth  secdon  of  the  charter  granted  to  William  Penn, 
laMTS  of  England  **  for  regulating  and  governing  of  propert}-, 
\  well  for  the  descent  and  enjoyment  of  lands,  as  for  the  en- 
joynient  and  succession  of  goods  and  chatties,"  were  introdu- 
"  and  established  in  Pennsylvania,  to  continue  till  they  were  al- 
by  the  legislature  of  the  proviniK.  The  common  law  being, 
fore,  the  original  guide,  and  the  plaintiff  in  error  being  the 
at  common  law,  his  title  must  prevail,  unless  it  shall  appear, 
an  alteration  in  the  rule  has  been  made,  by  some  act  of  the 

Tal  assembly. 

Now,  when  the  intestate  died,  there  was  but  one  law  in  exist* 
:e  on  die  subject,  the  law  of  the  19th  of  April  1794;  and 
igh  the  sixth  section  of  that  law  provides  for  the  case  of  a 
on  dying  intestate,  leaving,  **  neither  widow  nor  lawful  issue, 
leaving  a  father,  brothers,  and  sisters,^  it  does  not  provide, 
does  any  other  of  the  sections  provide,  for  the  case  of  a 
Vol.  rV.  K  person 
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1 799.   person  dying  intestate,  without  lawful  issue,  and  leaving  no  father^ 

i^Y^^  or  mother  J  brothers,  or  sisters.  The  descent  of  the  real  estate,  in 

this  specific  case,  was  not,  therefore,  altered,  or  regulated,  bjr 

any  act  of  the  general  assembly,  when  the  estate  was  vested  in 

the  person  entitled  to  take,  at  the  death  of  the  intestate. 

It  is  probable,  that  if  the  case  had  been  stated  to  the  leg^la^ 
ture,  they  would  have  directed  the  same  distribution  in  the  year 
1 794,  that  they  have  since  done  by  the  act  of  the  year  1 797 :  and,  it 
is  urged,  that  as  there  b  equal  reason  for  making  such  a  distribu* 
tion,  where  no  father  survives,  as  where  a  father  does  survive,  the 
intestate,  the  Court  ought,  upon  the  obvious  principle  and  policy 
of  the  law,  to  supply  the  deficiency.  But,  it  must  be  remember* 
ed,  that  the  system  of  distributing  real  estates  in  cases  of  intesta* 
cy,  is  an  encroachment  on  the  common  law;  and  wherever  suc^ 
an  encroachment  takes  away  a  right,  which  would  otherwise  be 
vested  in  the  heir  at  law,  the  operation  of  the  statute  should  not 
be  extended  further,  than  it  is  carried  by  the  very  words  of  the 
legislature. 

We.  are,  upon  the  whole,  unanimously,  of  opinion,  that  the 
judgment  below  should  be  reversed;  and  that  judgment  should 
be  given  for  the  plaintiff  in  error. 
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July  Session  1799, 

Before  HpsH,         "1 

RrDoJr'    lPi««<ients  of  the  Circuits  df 


COXE, 


1 


Ewing  et  Uoc.  Plaintife  in  Error,  versus  Houston  et  Ux^ 

IN  error  from  the  Supreme  Court.  A  writ  of  summons  in 
partition  inras  issued  by  the  plaintiff  in  error,  in  the  Court  of 
Common  Pleas  of  Tork  county,  returnable  to  September  term 
1792,  by  which  the  defendant  in  error  was  summohed  to  show 
wherefore  the  following  property,  held  by  thi  parties  as  tenant3 
in  common,  should  not  be  divided:  to  wit;  "  one  ferry  at  the 
**  river  Sttsqueharma  in  Hellam  township  in  the  county  aforesaid, 
**  six  messuages,  one  bam,  four  stables,  four  gardens,  one  or- 
^  chard,  250  acres  of  arable  land,  and  371  acres  of  woodland, 
**  and  the  usual  allowance  of  six  per  cent,  with  the  appurte- 
^  nances  in  the  same  township  of  HeUam^  in  the  said  county  of 
«  TTorkm^'*  The  writ  being  returned,  "  summoned,''  both  the 
parties  appeared  by  their  attomies,  the  plaintifis  filed  a  declara- 
tkMi,  setting  forth  their  title,  and  demanding  pai^ition  of  the 
same  estates  that  were  specified  in  the  writ;  and  judgment  was 
rendered,  by  consent,  in  general  terms,  *'  that  partition  be  made," 
A  writ  of  partition,  accordingly  issued  on  this  judgment,  re- 
turnable 
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1799*    turnable  to  December  term  1792,  when  "  the  afaerifF  returns  tiie 
v^m-.^^mJ  ^^  writ,  and  that  partition  hath  been  made  according  to  the  com* 
^^  mand  thereof;"  both  the  parties  appeared  by  their  attomies; 
and  judgment  was  rendered,  *^  that  the  partition  so  made  be 
^^  confirmed,  and  be  and  remain  firm  and  stable  forever."    The< 
writ  of  partition  recited  the  words  of  the  writ  of  summons,  eac^i 
cept  that  in  describing  the  place,  where  the  several  estates  werei 
situated,  the  recital  added  the  township  of  Windsor  to  the  town- 
^  ship  of  Hellam^  stating  the  premises  to  lie  **  with  the  sqjpurte- 
"  nances  iti  the  same  toxvnship  of  Hellam  and  Windsor^  m  the 
"  county  aforesaid."   It  then  proceeded  to  recite  the  judgment, 
"  whereupon  it  was  considered  by  the  said  Court,  that  partition 
^^  thereofhttvfttvk  the  parties  aforesaid  be  made:"  and  concluded 
with  the  mandatory  clause  to  the  sheriff:  "  Therefore  we  com<% 
^^  mand  you  that  taking  wiA  you  twelve  honest  and  lawful  men 
*'  of  your  bailiwick,  &c.  in  your  proper  person  you  go  to  the  said 
^*' ferry ^  &c.  And  there  by  the  oaths  or  affirmations  of  the  said 
"  twelve  men,  in  the  presence  of  the  fariies  SifoTeszidy  by  you  fi)r 
**  tliat  purpo3e  to  be  warned  (if  upon  being  warned  diey  will  at- 
^'  tend)  and  the  said  six  messuages,  &c«  (specifying  all  the  estates 
"  mentioned  in  the  writ  except  the  ferry)  with  the  appurtenances 
"  (having  respect  to  the  value  thereof)  into  two  equal  parts 
"  you   cause  to  be  parted  and  divided,  and  one  of  the  said 
^^  equal  parts  to^the  said  plaintiffs,  &c.  and  the  other  equal  part 
"  unto,  the  defendants,  &c.   to   held  to  them  in  seversJty  you 
"  assign  and  deliver^  so  that  neither  the  said  plaintiffs,  &c.  nor 
**  the  said  defendants,  &c.  have  more  of  the  ssid  ferry ^  sixmes-. 
'^  suages,  &c.  vfith  the  appurtenances  than  to  them  of  right 
^^  belong  or  appertain*    And  the  said  plaintiils,  &c.  their  equal 
^^  half  part  thereof  to  them  allotted^  and  the  said  defendants,  &c. 
"  the  other  equal  part  thereof  to  them  allotted^  may  hold  in  seve- 
"  ralty.  And  that  the  partition  thereof  so  openly  and  distincdy  < 
**  by  you  in  form  aforesaid  made  you  have  before  our  Judges^ 
'*  &c."    The  inquisition  held  under,  this  writ  of  partition,  after 
naming  the  persons  constituting  the  inquest,  states  ^^  that  they 
"  were  duly  sworn  and  affirmed  to  divide  and  make  partition  of  one  i 
'^^ferryy  at  the  river  Susquehanna  in  the  township  of  Hellam  and 
*'  county  of  Tork  aforesaid,  six  messuages,  &c.  with  the  appur-  ; 
"  tenances  in  the  same  township  of  HeUam  and  Windsor  in  the 
**  county  aforesaid,  between  the  plaintifis,  &c.  and  the  defend- ' 
"  ants,  &c."  And  after  dividing  and  parting  the  whole  into  two 
equal  parts,  the  inquisition  proceeds  to  a  specification,  that  the' 
inquest  "  have  parted  and  divided  the  said  ferry ^  messuages, 
*^  lands  and  premises  witli  the  appurtenances  into  two  equal 
*'  parts,  ha^g  regard  to  the  true  value  thereof.    And  the  lot 
*^  marked  on  the  annexed  draught  No.  1.  containing  the  said  ferry 
*'  at  the  river  Susquehanna^  with  all  the  flats,  &c.  thereunto  be-  | 
^  longing;  the  lot  marked  in  the  said  draught  No.  2,  &c.;  and 
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the  tract  of  land  marked  No,  3,  &c.,  also  a  fshery  on  the  1799. 
fwer  Stuquehanna^  at  or  near  the  said  ferry  ^  together  with  each  k-p^^,^ 
ud  cveiy  of  their  rights,  &c.  they  have  aUotted  to  the  said 
^Hmniiffa  their  heirs  and  assigns  forever,'^  &c*(l)  A  writ  of 
was  brought  by  the  pkmtnF  in  die  pardtion  on  the  judg- 
of  the  Common  Pleaa,  but  that  judgment  being  affirmed 
n  die  Supreme  Court,  the  cause  was  removed  into  this  Court, 
qr  die  same  party. 

For  the  plaintiff  in  error  (who  was  also  the  plaintiff  in  the 
partidon)  Lewis  made  the  following  objections  to  the  proceed**- 

DgS. 

1st.  That  die  original  writ,  declaration,  and  judgment,  only 
caH  for  a  partidon  of  lands  in  Hellam  torvnship;  but  the  judicial 
wit  recites  the  original  writ  to  have  been  for  lands  in  Hellam  and 
Windsor  townships,  and  commands  a  division  of  them ;  and  the 
return  and  final  judgment  are  for  lands  in  Hellam  and  Windsor 
tenmships.  The  declaration,  judgment,  and  execution,  must  pur- 
IQC  die  writ;  and  if  the  execution  does  not  pursue  the  judgment 
k  is  a  naQity.  Execution  is  obtaining  the  actual  possession  of 
{file  dung  recovered  by  law;  but  the  lands  in  Windsor  township 

trcr  were  recovered.  1  Inst.  154*  a*  Ibid*  289.  2  Bac.  Abr.  329. 
^  b  evidendy  an  error  of  the  attorney;  but  can  he  correct  his 
IQTors  in  this  way?  The  authorities,  both  in  criminal  and  civil 
bses,  show  the  contrary;  for,  ^though  it  may  not  be  necessary 
m  name  a  township,  town,  street,  &c.  in  the  process  and  plead- 
wt^  if  they  are  named,  they  must  be  proved.  2  Hawk*  P.  C 
Ifci  46.  *.  34.  Salk.  661.  Bull.  N.  F.  89.  Hob.  37,  8.  2  Inst. 
^13.  Is  it  possible,  however,  tp  maintain,  that  an  execution  can 
pistK  for  a  greater  quantity  of  lands,  or  for  diiferent  lands,  than 
M^at  is  recovered  by  the  judgment  upon  which  it  is  founded?  The 

is  incontestably  established,  that  the  slightest  variance  in  the 
'  of  a  record,  as  between  the  count  and  the  wTit,  so  between 

judgment  and  the  execution^  is  fatal.  Cro.  E.  185.  329,  330. 

.  2  Luttv.  1179.  1181.  2  Vent*  153.  Gilb*  C.  B*  SO.  3.  239. 

ides,  the  statutes  oHjeoffaille  do  not  extend  to  judicial  writs, 

*hen  the  part}'  has  no  day  in  Court:  and  under  the  authority  of 

be  ]»iesent  judicial  writ,  any  other  lands  might  as  well  have 

^en  divided,  as  those  demanded  in  the  declaration  and  reco- 

^'ered  by  the  judgment. 

i  8(L  That  the  original  writ,  the  declaradon,  and  the  judgment, 
fK  for  a  ferry  y  six  messuages,  &c.  but  the  judicial  wTit  omits 

:  (1)  Thoug-h  there  was  no  other  description  of  the  fishery,  yet  the  defendant's 
^  itel  hinBted,  that  both  tlie  ferry  and  the  fishery  were  appurtenant  to  lot 
1;  and  the  assertipn  seemed  to  be  supported,  on  an  inspection  of  the 
Ijfht  to  whicli  tlie  inquest  rcfen'ed.  The  ferry  was  kept  on  a  part  of  lot 
1;  and  the  fishery,  beinij  located  within  tlic  bouudaiies  of  the  same  lot. 
Id  be  "  tff  <;r  ntar  theferty." 
i  .  tiie 
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iJ'QQ.  the  ferry  in  the  mandatory  clause;  and  yet  the  ferry  is  divided 
Ci^-f^  by  the  inquest,  who  could  only  act  to  the  extent  of  the  command 
and  authority,  in  the  writ  of  partition*  This,  too,  is  a  mistime; 
but  the  consequences  would  be  ruinous,  indeed,  if  it  could  be 
arbitrarily  corrected  by  the  sheriff  or  the  inquest.  The  sheriff 
must  execute  the  command  of  the  Court,  doing  neither  more, 
nor  less;  as  he'  was  not  commanded  to  divide  the  ferry,  he  had 
no  authority  to  do  so;  and,  of  course,  the  division  i^  a  nullity* 
Hob.  37,  8.  Moore  19.  . 

3d.  That  the  inquest  have  assigned  a  fishery, to  the  pl£unti&, 
which  never  was  put  in  demand ;  and  the  defendants  sweep  the 
same  water.  2  BL  Com.  190, 191.  2  Keb.  413.  580. 

4th.  That  it  does  not  appear,  on  the  sheriflF's  return,  that  the 
parties  attended,  or  were  warned  to  attend,  the  execution  of  the 
writ  of  partition;  though  this  was  commanded  by  the  writ,  is 
required  by  the  law,  and  is  recognised  by  all  the  precedents. 

5th.  That  d^e  return  to  the  writ  of  partition  does  not  state 
that  the  premises  were  assigned  and  delivered  to  the  respective 
parties,  as  the  writ  directs;  but  merely  that  they  were  allotted* 

These  objections  were  answered  by  Ingersoll  and  Hopkim^ 
for  the  defendant  in  error,  substantially  as  follows: 

1st.  That  every  intendment  will  be  made  in  favour  of  a  judg- 
ment; 2  Keb.  413.  and  it  is  admitted,  that  all  the  proceedings  are 
regular  till  the  issuing  of  the  judicial  writ.  In  ^e  execution  of 
that  writ,  also,  the  Court  will  presume  the  sheriff  has  acted 
lawfully  and  faithfully  till  the  contrary  is  shown.  But  it  appears,  on 
a  connected  view  of  the  record,  that  the  property  demanded,  is  the 
same  property  that  was  divided,  the  words  "  same"  and  "  thereoP 
applying  relatively  from  the  first  to  the  last  of  the  process,  as  de* 
signadng  the  same  specific  property.  It  is  true,  that  the  name  of 
Windsor  township  is  first  introduced  in  the  judicial  writ;  but  if 
the  inti'oduction  is  not  tolerated  as  an  amendment  for  the  sake  of 
greater  certainty,  it  ought  to  be  <lisregarded  as  surplusage.  The 
writ  of 'partition  was  issued  by  the  plaintiffs,  who  cannot  take  ad- 
vantage of  their  own  error;  Moore^  692.  5  Com.  Dig.  301  •  3  BL 
Com.  16.  the  judgment  on  the  return,  it  will  be  presumed,  was 
rendered  at  their  instance,  at  least  they  appeared  by  an  attorney 
on  the  record;  and  there  has  been  a  long  acquiescence  of  the 
parties. 

2d.  That  the  ferry,  though  accidentally  omitted  in  one  clausi 
of  the  judicial  writ,  is  mentioned  in  other  of  its  clauses,  and  ii 
contemplated  in  every  part  of  the  record  as  an  object  of  partition. 
It  belongs  to  lot  No.  1,  and  may  be  considered  as  appurtenam 
to  it* 

3d.  That  the  fishery  was  appurtenant  to  lot  No.  1.  and  wai 
named  in  the  inquest,  merely  as  a  matter  Qi  detail  and  speci 
fication. 

4th.  Thai 
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4di.  That  notice  to  the  parties  is  proved  on  two  grounds*  1799. 
first,  because  die  writ  commands  it,  and  the  sheriff  returns,  that  u-^*-^ 
he  has  executed  the  writ  according  to  the  command  thereof;  and, 
secondly,  because  the  plaintiffs  issued  the  writ,  they  were  pre- 
sent by  attorney  when  it  was  returned,  and  at  that  time  never 
cx>inpla]ned*  But  even  if  no  notice  had  been  given,  there  was 
another  remedy;  and  the  objection  comes  too  late  on  a  writ  of 
error.  5  Cortu  3pi- 

5tL  That  the  writ  of  partition  directs  the  premises  to  be  di- 
vided, assigned  andidelivered;  it  is  recited  in  the  inquest;  and 
the  sheriff  returns  tnat  he  has  obeyed  the  command  of  the  writ. 
WhEn,  therefore,  the  inquest  declare  that  they  have  allotted  the 
moieties  to  the  respective  parties,  it  must  be  deemed  an  allot- 
jnent  according  to  the  terms  of  the  command  and  authority  un- 
der which  they  acted. 

On  the  last  day  of  the  session,  the  Court  mentioned,  that  some 
doubts  had  arisen,  which  would  prevent  a  decision  of  the  cause 
till  the  adjourned  session;  but  that,  in  the  meantime,  for  their 
own  information,  they  should  direct  a  certiorari  to  issue  to  the  , 
Court  of  Common  Pleas  of  Tork  county,  to  inquire  whether  any 
precept  had  been  given,  authorising  the  writ  of  execution,  or 
judicial  writ  of  partition,  to  issue;  and  if  so,  to  return  it.  (2) 

Cur.  adv.  vult. 

At  an  adjourned  session,  held  on  the  17th  of  January  1800, 
the  Court  unanimously  aiSrmed  the  judgment  of  the  Supreme 
Court. 

Judgment  affirmed. 


Levezey  et  aL  versus  Gorgas  et  aL 

IN  error  from  the  Supreme  Court.  A  declaration  was  filed  in 
the  Court  below  by  the  plaintiffs  in  error,  against  the  defend- 
ants, in  which  they  set  forth,  "  that  on  the  of  1790, 
and  thence  continually^  they  have  been  Seised  in  their  desmesne 
as  of  fee  of  and  in  a  certain  water  grist  mill  with  the  appurte- 
nances, upon  Wissahicon  creek  in  Philadelphia  county;  that  the 
defendants  all  the  time  aforesaid  and  still  are  in  possession  of  a 
certain  other  water  grist  mill  with  the  appurtenances  upon  the 
ume  creek,  and  below  the  mill  of  the  plaintiffs;  and  that  the 
defendants,  intending  to  injure  the  plaintiffs^  had  raised  their  dam 

(2)  Lewt  suggested  a  dottbt,  whether  a  certiorari  could  issue,  per  saliem,  to 
lie  Common  Pleas,  overleaping  the  Supreme  Courts  on  whose  j  udgment  the 
i  «Dt  of  error  was  brought;  but  he  agreed  to  g^ve  effect  to  any  mode,  that 
■i'ght  be  taken  to  ascertain  the  fact  in  question,  and  to  consider  any  precept 
t^tt  issued,  as  regularly  annexed  to  th^  record.^ 

higher, 


Digitized  by 


Googk 


72  CjLscft  ArriRXED  oe  Revxesed  is  the 

1799*    hiTher^  to  wk  feet  higher  than  the  same  had  ever  been 

i«^v— »  before  nused,  azul  therebjr  unjiistly  pcmed  hack,  pent  up,  and 
ob'Unieted  the  water  of  the  said  creek  between  the  said  milb/ui- 
aomuch  diat  the  water  of  the  creek  during  afl  die  time«aforesaij 
fA'erflowed  and  greatly  damaged,  spoiled,  injured,  and  broke  to  | 
pieces  the  said  mill  of  the  plaintifls,  to  their  great  diamage  in  their 
said  hereditary  estate,  and  whereby  they  were  forced  to  eiq)ei]d 
a  large  sum,  &c«  in  repairing,  &c.^  The  defendants  pleaded 
^  not  guilt^',  with  leave  to  alter,  and  give  the  special  matter  in 
**  evidence  :^  and  afterwards  "  by  ageement  of  attomies  in  wri- 
^  ting  filed,  all  matters  in  variance  between  the  parties,  are  refer* 
**  red  to  William  Ward  Burrows^  Alexander  Martin^  John  Holmet 
**  and  George  Eyre^  who  shall  have  full  power  to  award  whether 
^  any  and  what  sum  shall  be  paid  to  the  plaintiff  by  the  defendant, 
**  and  vice  versa^  to  setde  their  respective  claims  to  the  waters  of 
**  the  Wissahkon  creek,  by  fixing  what  shall  be  the  heighth  of 
*^  the  defendant's  dam,  and  whether  any  alteration  shall  be  made 
**  therein,  and  to  direct  articles  to  be  executed  accordingly:  Ac 
♦♦  report  of  any  three  to  be  conclusive."  All  the  referees  concur- 
red m  filing  a  report,  by  which  it  was  found  and  awarded, 
*^  ]9t«  That  the  defendants  their  heirs  and  assigns  shall  and  mvf 
^  erect  and  complete  the  mill-dam  to  their  mill  now  belonging 
**  of  a  heighth  corresponding  with  the  bottom  of  the  hole  now 
*♦  bored  in  a  certain  rock  standing  and  being  on  the  north-east  side 
*'  of  Wissahicon  creek,  near  the  said  mill.  And  die  said  dam  of 
**  the  heighth  aforesaid  shall  and  may  forever  hereafter  keep 
*'^  and  maintain.  And  if  the  said  defendants,  their  heirs  and  as- 
**  signs,  or  either,  or  any  of  them,  shall  and  do  wilfully,  or  neg- 
♦*  ligently,  cause  or  suffer  the  said  dam  to  be  raised  higher  than 
**  is  hereinafter  mentioned,  then  and  in  such  case,  it  shall  be  law- 
•*  ful  for  the  plaintiffs  their  heirs  and  assigns,  to  give  a  written 
**  notice  to  the  defendants  their  heirs  and  assigns,  requiring  them 
*'  to  reduce  the  said  dam  to  its  proper  level,  herein  before  di- 
^^  rected:  and  if  the  defendants  their  heirs  and  assigns,  shall  ne- 
**  gleet  or  refuse  so  to  do,  for  thirty  days  after  such  notice,  the 
"  plaintiffs  their  heirs  and  assigns  may  summon  three  freeholders^ 
"  Dcing  indifferent  men,  to  view  and  examine  the  same;  and  iJ 
"  the  said  freeholders  shall  be  of  opinion  that  the  plaintiff's,  &c. 
"  are  injured  by  the  said  dam  being  carried  up  higher  than  the 
"  level  herein  directed,  they  shall  give  a  written  notice  to  the 
"  defendants,  &c.  requiring  them  to  reduce  the  said  dam  to  its 
"  proper  level ;  and  if  within  thirty  days  thereafter,  the  defendants, 
^^  «c.  shall  not  reduce  the  said  dam  to  its  level  aforesaid,  the 
^^  plaintiffs,  &c.  may  lawfully  enter  upon  the  said  dam,  and  abate 
^^  and  prostrate  the  same.  2d.  In  consideration  of  the  foregoing 
**  privileges  the  referees  order  and  award,  that  the  defendants, 
**  Nc.  holding  the  said  mill,  shall  yearly,  and  every  year,  pay  lOi 
"  to  the  plaintiffs,  &c.  the  first  payment  to  be  made  on  the  ^  1st 
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^«  of  March  \797.   And  also  that  the  defendants  do  on  the  Slst    1799. 

^'  oi  March  next  {)ay  to  the  plaintiffs  50/.,  which  shall  be  in  full 

^  of  all  claims  and  demands  on  the  part  of  the  plaintiffs  against 

^  the  defendants,  on.  account  of  the  said  mill  dam.    Lastly:  the 

^  referees  award  and  direct  that  the  said  parties  respectively, 

^  shall  mutually  execute  and  deliver  proper  deeds  and  instru- 

^  ments  in  writing,  for  the  granting,  assuring,  and  confirming, 

"  as  well  the  said  privileges  nereby  awarded  to  the  said  defend- 

*^  ants,  their  heirs  and  assigns,  as  die  said  annual  payment  to  the 

^  plaintiffs,  &c.:  and  it  is  awarded  and  directed  that  the  pardes 

"  divide  the  costs."  On  the  21st  of  March  1796,  "  the  report  of 

**  the  referees  was  read  and  confirmed,  and  judgment  nisim      On 

the  22d  of  March^  exceptions  to  the  report  were  filed  j  but  after 

hearing  witnesses,  and  the  argument  ot  counsel,  on  the  14th  of 

September  1796,  "  the  report  of  the  referees  and  judgment  were 

coofirmed** :  and  thereupon  the  present  writ  of  error  was  brought. 

On  arguing  the  cause  m  this  Court,  Lewisy  for  the  plaintiff  in 
OTor,  took  the  £Dllowing  exceptions  to  the  record: 

1st.  That  the  referees  had  exceeded  the  authority  given  by 
the  submission  of  the  parties,  inasmuch  as  they  have  directed  the 
^aintifis  to  seU  to  the  defendants,  a  certain  privilege,  and  have 
awarded  an  annual  sum,  to  be  psud  by  the  defendaoits  to  the 
pbindffs,  as  the  price  of  the  privilege,  which  were  not  matters 
in  variance  between  the  panics,  nor  included  in  the  rule  of  refer'* 
cnce. 

2A  That  the  referees  have  directed  deeds  to  be  executed  by 
die  plaintiffs,  for  assuring  to  the  defendants  a  new  right,  not  for 
setding  the  old  rights  of  the  parties  (which  are  alone  cantem-» 
plated  in  die  submission)  to  the  waters  of  the  Wtssahicoru 

3d.  That  die  referees  have  established  a  new  tribunal  for  de- 
ciding the  future  controversies  of  the  parties;  a  power  which  is 
inconsistent  with  the  general  principles  of  law,  and  not  supported 
by  the  agreement,  or  submission,  of  the  parties. 

4th.  That  the  referees  have  awarded  the  parties  to  divide  the 
costs. 

5th.  That  the  judgment  in  confirmation  of  the  report  being 
entered  generally,  part  of  it  cannot  be  affirmed,  and  part  reversed. 
Carth.  235.  2  Bac.  Abr.  227. 

The  objections  were  answered  by  Rawle^  for  the  defendants 
in  error,  to  the  following  effect: 

1st.  That  the  submission  was  general,  and  shows  the  real  pointy 
in  controversy  between  the  parties:  and  on  the  principles  of  the 
law  of  awards  in  Pennsylvania^  the  present  award  ought  to  be 
enforced.  1  DalL  Rep.  364.  314. 

2d.  That  the  report,  as  far  as  it  awards  the  payment  of  money, 
comes  stricdy  within  the  act  of  assembly  j  but  on  the  other  two 

Vol.  IV.  L  objects 
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1799.  objects  of  the  report  (the  grant  of  the  privilege,  «aA  the  execution 
Wi^v-^  of  deeds  to  assure  it)  there  could  be  no  judgment,  and  they  re* 
main  in  the  record  as  rules  of  Court,  to  be  enforced  by  attach- 
ment, of  which  no  writ  of  error  lies.  3  vi>L  Perm.  Laws,  97. 
2  Bac.  Abr.  215*  3  Inst.  31* 

3d,  That  the  present  record  is  informally  sent  up;  but  it  may 
either  be  reduced  to  form  by  the  Court,  or  they  may  satisfy  their 
^  consciences  by  awarding  a  certiorari;  which,  however,  die  de- 
fendants in  error  have  no  right  to  isssue*  2  Bac.  Abr.  204,  5. 
5  Com.  Dig.  166* 

4th*  That  supposing  the  present  record,  in  all  its  parts,  to  be  a 
subject  for  a  writ  of  error,  it  is  a  maxim,  that  no  one  can  assign 
that  for  error,  which  is  for  his  own  advantage.  2  Bac.  Abr.  220. 
Thus,  the  referees  find  that  the  defendants  are  entitled  to  the 
privilege,  on  payina;  for  it;  but  by  way  of  further  security  to  the 
plaintiffs,  and  for  their  benefit,  a  summary  examination  by  free- 
holders is  provided,  to  restrain  subsequent  encroachments.  This 
is  obligatory '^ on  the  defendants;  but  it  is  optional  with  the 
plaintiffs,  who  may  have  recourse  to  the  ordinary  legal  remedies. 

5th.  That  the  report  of  the  referees  does  not  give  any  thing 
new  to  the  defendants.  The  subject  in  dispute  and  submitted, 
^ds,  whether  the  defendants  had  a  right  to  raise  their  dam ;  and 
the  referees  find  that  they  have  such  a  right,  by  an  old  continued 
compact,  paying  an  equivalent. 

6th.  That  the  referees,  had  power  to  make  an  award  touch- 
ing red  estate.   Kid.  34.  133.  136. 

On  the  last  day  of  the  session^  the  Court  mentioned,  that  th^ 
had  not  been  able  to  form  a  decisive  and  satisfactory  opinion  on. 
the  authorities  and  arguments  in  this  cause;  and  that,  therefore, 
they  Would  keep  it  under  advisement  till  the  adjourned  session. 
They  added^  that  if  the  plaintiff  in  error  was  to  be  considered  as 
restrained  from  pursuing  the  ordinaiy  remedies  of  the  law,  and 
confined  to  the  remedy  prescribed  in  the  report,  in  case  of  any 
future  nuisance,  or  encroachment  upon  his  rights,  it  was  their 
present  sentiment,  that  the  referees  had  exceeded  their  authority. 
The  point,  however,  was  not  niade  in  the  argument  befofe  the 
Supreme  Court;  and  merits  ftihher  consideration. 

Cur.  udv.  vutt. 

At  an  adjourned  session,  held  on  die  17th  of  January  1800, 
the  judges  delivjered  their  opinions,  seriatim^  but  concurred  in 
this  general  result: 

By  the  Court  :  The  agreehient  of  the  patties  constituted  the 
referees,  the  exclusive  judges  of  the  subject  Submitted  to  their 
decision.  It  gave  them,  however,  no  power  to  delegate  their 
trust  and  authority  to  others;  nor  to  erect  a  netv  and  arbitrary 
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tijbunal,  to  d<;|enniiie  future  controversies.  If  the  first  set  of  1/99^ 
referees  could  proceed  in  this  way,  the  set  empowered  by  them, 
might  exercise  a  similar  authority;  and  so  ad  infinitum^  compel 
the  parties,  without  their  consent,  or  controul,  to  resort  to  a  tri- 
bunal unknown  to  our  laws.  We  are,  therefore,  unanimously  of 
opinion,  that  the  referees  exceeded  their  authority;  and  as  dieir 
report,  or  award,  was  coiirfinned,  generally,  by  the  Supreme 
Court,  the  judgment  of  that  '(f  ourt  must,  also,  be  generally,  re- 
versed. 

.Judgment  reversed. 
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January  Session  1802. 

(1)  Present  Smith,  and         1  Justices  of  the  Supreme 
Brackenridge,/  Court;  and 

S?.^^'  o«^  1   Presidents  of  the  Circuits  of 


Burd»  Plaintiff  in  Error,  versus  Smith,  Lessee  of  Fitz- 
simons  et  al. 

ERROR  from  the  Supreme  Court,  on  a  judgment  entered  in 
pursuance  of  the  following  agreement; 

**  Montgomery  county, 

*'  Richard  Smithy  lessee  of  Thomas  Fitzsimons^  William 
«  M^Mutricy  Sarmel  W.  Fisher^  Philip  Nicklin^  and  Isaac 
"  Wharton^  v.  Edward  Burd. 

**  Ejectment  for  130  acres  of  land  in  Ferkiomen  township,  in 
*'  Montgomery  county. 

^^  It  is  agreed  that  the  above  action  be  entered,  as  an  amicable 
**  action  of  trespass  and  ejectment,  on  the  Circuit  Court  docket  of 
**  Montgomery  county,  as  of  March  term  1800;  that  a  declara- 
^^  tion  and  pleadings  be  filed,  and  issue  joined  conformably  there- 

(1)  Crew, /VvW^f,  and  Sbipven,  Chief  yutticet  declined  sitting*  in  the 
cause,  on  account  of  their  connexion  with  the  parties.  Yeates  (who  was» 
also,  connected  with  tlie  plaintiff  in  error),  Hemry,  and  Riddle,  ytuticet^ 
were  absent.  The  sessions  of  the  Court  was  adjounied^  for  want  of  a  quorum* 
fh)io  July  1801,  to  the  12th  of  January  1802. 
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1^  to;  that  the  annexed  state  of  a  case  be  filed  as  of  "Junt  term    1802. 

**  1800,  in  the  nature  of  a  special  verdict,  with  an  entry  of  the  Sm-^sf^mJ 

^confession  of  lease  entry  and  ouster;  that  judgment  be  ren- 
»*  dered  thereon  for  the  plaintiff,  without  prejudice  to  the  title, 
**  or  right,  of  either  party;  that  a  writ  of  error  on  the  said  judg- 
^  ment  be  taken  from  the  Supreme  Court,  tested  as  of  the  last 
^  day  of  last  December  term  of  the  same  Court,  and  returnable 
"  in  the  same  Court  on  the  first  day  of  March  term  following; 
^  that  the  said  judgment  be  affirmed,  of  course,  in  the  said  Su- 
^  preme  Court,  as  of  the  same  term,  without  prejudice  to  the 
^  right  of  either  party;  and  that  no  advantage  be  taken  of  any 
^  error  in  the  form  of  the  said  proceedings,  but  every  thing  be 
*'  done  to  give  them  validity." 

The  material  facts,  contained  in  the  case,  to  which  the  agree- 
ment refers,  were  these :    *'  That  the  title  deeds  of  the  land, 

I  mentioned  in  the  declaration,  were  delivered  to  Mr..  Dallas^  by 
Mr.  Bkar  M^Cknachan^  previous  to  the  2d  day  of  September 
1797,  to  enable  him  to  draw  a  trust  deed  from  M^Clenachan  to 
him  and  Mr.  Huston'^  which  was,  accordingly,  drawn,  and  de- 
livered by  Mr.  Dallas  to  Mr.  M'Clenachan  for  the  purpose  of 

:  having  the  same  executed. 

**  That  on  the  2d  of  September  1797,  Blair  M^'dewachan  was 
seised  in  fee  of  the  premises;  and,  at  the  same  time,  was  indebt- 
ed, on  his  separate  account,  and  in  partnership  with  P.  Moore  to 

,  divers  persons  (some  of  whom  resided  in  Europe^  and  in  other 
{daces  beyond  seas)  in  large  sums  of  money,  amounting,  in  the 
whole,  to  435,073  dollars,  and  upwards.    Many  of  the  creditors 

\  had  commenced  suits  in  the  Supreme  Court  against  Blair 
W'Cltnachan^  and  against  M^-Clenachmx  and  Maorcy  which  were 
depending  on  the  said  2d  of  September  1797;  in  some  of  them 
judgments  were  obtsdned  on  the  4th  oi  September  1797 ^  to  the 
amount  of  216,018  dollars;  in  others,  judgments  were  obtsdned 
:  in  December  and  March  terms  then  next  following,  to  the  amount 
of  22,720  dollars;  and  on  the  said  judgments,  or  some  of  them, 
executions  had  issued. 

«  That  Blair  M^Clenachan  and  P.  Moore^  joindy,  or  sepa- 
:  meiy,  not  being  able  to  satisfy  and  discharge  the  said  debts, 
Blair  M^Clenaehariy  on  the  2d  of  September  1797,  made  and  ex- 
ecuted a  certain  indenture  for  several  estates,  including  the  pre* 
mises  in  the  declaration  mentioned,  to  A*  j*  Dallas  and  John 

\  B.Hustonj  containing  ([among  other  things)  the  following  trusts, 
conditions,  and  stipulations: 

**  Upon  the  special  trust  and  confidence  and  to  the  soleintent  and 
**  puipose  that  they  the  said  Alexander  James  Dallas  and  John  H^ 

I  **  Huston  and  the  survivor  of  them  and  the  heirs  of  the  survivor 

j  •*  shall  sell  and  dispose  of  the  lands  and  premises  hereby  conveyed 

"  and  granted  in  such  manner  as  the  said  trustees  or  the  survivor 

**  or  the  heirs  of  the  survivor  shall  deem  most  adviseable  for  the 

'  "  general 
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18Q2.  ^  general  interest  of.the  aforesaid  creditors  and  upon  the  receiptoi 
^*'  the  purchase  monies,  or  securities  for  the  same,  the  premises  sffi 
^^  sold  by  deed  or  deeds  to  grant  and  convey  unto  die  ptnxhasefl 
(«  or  purchasers  thereof  in  fee  simple  ^d  that  they  die  saiiil 
"  Alexander  James  Dallas  and  yohn  H*  Boston  and  the  survid 
**  vor  of  them  and  the  heirs  of  the  jjurvivor  shall  pay  and  d»tri<^ 
^^  bute  the  monies  arising  from  such  sale  or  sales  (after  all  costs^ 
^^  charges  and  expences  attending  this  trust  beidg  deducted  aoil 
*'  pjud)  towards  the  payment  and  discharge  of  the  debts  t>f  A 
^'  such  the  aforesaid  creditors,  as  shall  in  ¥rriting  agree  to  ac« 
^^  cept  the  same  within  nine  months  after  the  date  hereof  at  sudi^ 
^^  times  as  the  said  trustees  shall  deem  the  most  adviseable^  rate* 
*^  ably  and  in  proportion  according  to  the  whole  amount  of  the 
*^  said  debts  of  him  the  said  Blair  M^Clenackan  and  of  th^  said 
'^  partnership  firm  of  Blair  M^Cknachan  and  Patrick  Moorey  mk^ 
^^  to  pay  unto  the  ssud  Blcur  M^Cknachan  his  executors,  adnii«^ 
^^  nistrators,  or  assigns,  the  proportion  of  all  such  creditors  as^ 
^^  shall  not  signify  dieir  acceptance  within  the  specified  time  to 
^^  the  intent  that  he  may  therewith  and  diereout  compound  wi4l 
'^  and  satisfy  such  creditors.  And  if  the  monies  arising  frood 
*'*'  the  sale  or  sales  of  the  lands  and  premises  aforesaid  shall  b^ 
^^  more  than  sufficient  to  answer  the  purposes  aforesaid^  that  th^ 
^  the  said  Alexander  James  Dallas  and  John  !£•  Huston  aoj 
''  the  survivor  of  them,  and  the  heirs  of  the  survivor  shall  pay! 
^^  the  overplus  monies  unto  the  said  Blair  M*'ClenacJum  hM 
*'*'  executors,  administrators,  or  assigns.  And  the  said  Bk  ' 
^^  M^Clenachan  for  himself,  his  heirs,  executors,  and  adndnisti 
^^  tors  doth  covenant,  promise  and  agree  to  and  with  the 
"  Alexander  James  Dallas  and  Johti  JL  Huston  and  each 
''  them  and  the  survivor  of  them  and  the  heirs  and  assigns  < 
^^  them  and  the  survivor  of  them  in  manner  and  form  followi 
'^  that  is  to  say  that  he  the  said  £/air  M^Clenackan  and  his  he 
'^  shall  and  will  from  time  to  time  and  at  all  times  hereafter  up 
^^  the  reasonable  request  and  at  the  proper  costs  and  chains 
*'  them  the  said  Alexander  James  Dallas  and  John  H.  Hustoni 
*'*'  the  survivor  of  them  or  of  the  heirs  or  assigns  of  them  or  i 
*'  die  survivor  make  execute  and  deliver  or  cause  to  be  m^  * 
"  executed  and  delivered  unto  the  said  Alexander  James  Da 
"  and  John  H*  Huston  qv  the  survivor  of  them  or  the  heirs  or  a 
"  signs  of  them  or  of  the  survivor  all  such  further  and  other  a 
*'  deeds  conveyances  and  assurances  in  the  la#  whatsoever, 
*'^  the  better  and  more  perfect  granting  conveying  assuring  s 
^^  vesting  the  lands  and  premises  aforesaid  in  them  the  said  Al 
*'  ander  James  Dallas  and  John  H  Huston  and  the  survivor  i 
^*'  them  and  the  heirs  and  assigns  of  them  and  of  the  survivor  up ' 
^^  the  trust  and  confidence  aforesaid  as  the  said  Alexander  Ja 
*'  Dallas  and  John  H.  Huston  or  the  survivor  of  them  or 
''  heirs  or  assigns  of  them  or  of  the  survivor  or  their  or  either  Qjj 
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^  tbeir  counsel  learned  in  the  lan^  shall  reasonably  devise,  advise    1802. 

^  or  require.    And  the  said  Biair  M^Clenachan  and  his  heirs  s^-'^r^mj 

**  the  said  lands  and  premises  hereby  granted  or  mentioned,  or 

^  intended  to  be  hereby  granted  with  die  appurtenances  unto  the 

^  said  Alexander  James  Dallas  and  John  H.  Huston  and  the 

^  sunrivor  of  them  and  to  the  heirs  and  assigns  of  them  and  of 

"  the  survivor  of  them,  against  him  the  said  Blair  M^Clena^ 

^  chan  and  his  heirs  and  against  all  and  every  other  person  or 

^penons  whomsoever  lawfully  claiming  or  to  claim  by  from 

^  or  under  him  them  or  any  or  either  of  them  shall  and  mil 

"  well  and  truly  warrant  and  forever  defend  by  these  presents.'* 

And  this  indenture  was  acknowledged  on  the  4th  of  September 

179r,  by  the  said  Blair  M^Clenachan^  in  the  absence  of  Mr. 

iMzff,  one  of  the  trustees,  and  no  proof  was  given  whether  the 

odier  trustee  was  present,  or  not.    It  was  recorded  in  PhiladeU 

^^ on  the  24th  of  November^  and  in  Montgomery  county,  on  the 

27th  of  December,  1 797. 

**  That  die  yeUow  fever  prevailed  in  the  city  of  Philadelphia 
ftom  the  btter  end  of  August,  until  the  latter  end  of  October,  or 
beginnmg  of  November,  1797;  during  which  the  said  trustees 
were  absent  from  the  city;  but  a  communication  with  some  of 
Ae  printers  of  the  city  was  kept  open,  diiring  the  whole  period, 
1  by  tec  mediuBOL  of!  the  post-office. 

t  <*  That  on  the  said  4th  day  of  September  1797  Edtvard  Burd 
(the  defendant  in  the  ejectment)  obtained  a  judgment  in  the  Su- 
preme Court,  against  the  said  B.  M^Clenachan,  for  5,333  dollars, 
ad  33  cents,  besides  interest  and  costs,  with  a  stay  of  execution 
fcr  60  days.  A  fi*f<t.  was  issued  and  returned  upon  this  judg- 
aeot,  in  the  usual  form  to  ground  a  testatum;  and,  on  the  15di 
^Nownber  1797,  a  testatum  Ji.  fa.  was  issued  to  the  sheriff  of 
Msntgtmery  county,  which  was  delivered  to  the  sheriiF  on  the 
text  day.  On  the  34th  of  November,  levy  was  made  upon  the 
Jitmises  in  the  declaration  mentioned;  on  the  8th  of  December 
B  inquisition  was  held  on  the  premises,  which  were  condemned ; 
A  the  7th  oi  March  1798,  a  vend,  exponas  issued  to  the  sheriff 
i  Montgomery,  and  the  premises  were,  thereupon,  in  due  form 
wU  to  the  said  Edward  Burd,  for  930/.;  on  the  27th  of  3Iarch 
1T98,  the  sheriff  made,  and  acknowledged  in  open  Court,  a  deed 
fcr  the  premises  to  the  said  Edward  Burd;  and  shortly  after- 
Virds  delivered  to  him  the  possession. 

•  That  the  said  Edward  Burd  had  no  knowledge,  or  notice,  of 
fc  execution,  or  existence,  of  the  deed  of  trust  to  Dallas  and 
fiKrton,  or  of  the  proceedings  under  it,  until  subsequent  to  tlie 
Wi  of  December  1797* 

•  That,  on  the  24th  of  November  1797,  the  trust  deed  was  in 
K  possession  of  the  trustees,  or  one  of  them,  by  delivery  of -the 
W  B.  M'Clenachan;  but  when  the  same  was  so  delivered  is 

known.    The  other  title  deeds  remained  in  the  possession  of 

Mr. 
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1802*  Mr.  Jbalhs  during  the  yellow  fever  of  1797,  and  until  they  wo^i 
u^-i^  delivered  by  him  to  the  lessors  of  the  plaintiff. 

"  That,  on  the  15  th  of  December  1796,.  an  advertisement  wa 
published,  calling  a  meetmg  of  the  creditors  of  JS.  M^Clemchm 
and  of  M^Cknachan  and  Moore;  and  at  the  meeting,  on  the  17tl 
of  December^  the  creditors  appointed  a  committee,  though  tb 
minutes  of  the  appointment,  &c.  were  not  signed.  This  commit 
tee,  on  the  19th  of  December  1796,  published  an  advertisemed 
called  a  caution,  against  making  any  purchases,  or  accepting  afl] 
conveyances  of  i?.  M'Clenachan^s  estate,  from  him,  or  his  chil 
dren;  to  which  M^Clenachan  published  an  answer,  on  the  sanu 
day;  and,  on  the  21st  of  December^  the  committee  replied. 

'^^  That,  on  die  12th  of  December  1797,  Mr.  Huston^  one  of  du 
trustees,  published  a  notice  of  the  trust  deed,  to  the  creditors  tt 
M''Clenachan^  and  M^'CJenachan  and  Moore;  and  invited  thcmti 
give  notice  of  their  acceptance  in  due  time.  On  the  19th  of  Deceit 
Ifer^  the  creditors  met  upon  the  subject,  in  pursuance  of  a  call  pub 
lished  in  the  papers  of  the  16th,  18th,  and  19th  of  December.  A 
this  meeting,  the  creditors  expressed  some  dissatisfaction,  relativ! 
to  the  assignment  made  as  aforesaid  to  Dalias  and  Huston^  on  ] 
mistaken  idea,  that  it  contained  a  stipulation  for  a  release;  m 
the  dissatisfaction  went  so  far,  that  they  determined  not  to  ac 
cept  the  assignment  on  any  such  condition.  But  this  mistake 
being  corrected,  the  committee  of  the  creditors,  on  the  31st  a 
May  1798,  gave  notice  of  their  acceptance  of  an  interest  undc 
the  trust;  and,  on  the  4th  of  jfune  following,  the  trustees  assignci 
the  trust  estate,  including  the  premises  mentioned  in  the  deda 
ration,  to  the  lessors  of  the  plaintiff,  who  continued  to  be  tfa 
committee  of  the  creditors,  appointed  by  the  minutes,  as  above 
mentioned,  and  were  themselves  creditors  to  a  considerabi 
amovmt.  The  assignment  of  the  trust  was  acknowledged  cm  th 
9th  of  June^  and  recorded,  in  Philadelphia^  on  the  12th  ci  J^ 
1798. 

«  That  on  the  18th  of  March  1799,  B.  M^CknachaA  appK* 
to  be  discharged  as  an  insolvent  debtor;  but  was  remanded  b 
the  CourU  (2) 

The  cause  was  argued,  in  this  Court,  during  the  12th,  ISti 
14th,  and  15th  of  January  1802,  by  IngeraoUy  Lewis^  a» 
M^Kean^  for  the  plaintiff  in  error;  and  by  M.  Levy^  Rawk^^ 
Dallasy  for  the  defendants  in  error.  The  immediate  question  1 
be  decided  was,  whether,  under  the  circumstances  stated,  d 
deed  of  trust  from  M^Clcnachan  to  Dallas  and  Huston^  wi 
valid,  or  void,  in  relation  to  the  tide  acquired  by  the  plaintiff  i 

(2)  Mr.  M'CUnachariy  on  the  first  alarm  of  the  failure  of  M*Clenackan  &  Jfoi 
(whose  business  was  left  entirely  to  the  management  of  Moore)  made  sevfl 
voluntai-y  conveyances  to  his  children;  and  on  this  fpxMind,  pcmcipallyf  ^ 
Supreme  Court  refu&ed  t&  discharge  bim  as  an  insolvent  debtor. 
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fltor?   But,  incidetitaQy,  the  discussion  etnbraced  Ae  genei^al    180i. 
doctrine  of  the  efteacy  6f  voftintaTy  eonveysaices  by  debtors,  m 
trust  for  the  befiefit  of  cfcdkors,  upoA  specific  conditions,  or  sri- 
pdadons.  The  poiwfs  said  authoriti^  were  as  fellow: 

For  the  plahfilffT  in  error.  1st.  A  vohmtary  conve3^ance  of  the 
Aescriptioii  rtow  under  consideration,  tends  to  defraud  creditors 
rf  the  just  fnsts  of  legal  process.  2  Bac.  Mr.  601.  Crwb.  433, 
Awi  is,  tfi^refere,  Void  under  the  statutes  of  13  8c  37  Ehz.  On 
the  face  of  tJie  d^e<i^  it  appears  to  have  been  intended  to  defeat 
jud^em  credi^r^;  to  delay  aiid  hinder  plaintifis  in  their  reco* 
veries  aK  law;  or,  to  give  it  the  most  favouraUe  construction, 
die  deed  was  intended  to  preserve  the  property  for  creditors  in 
general^  instead  (^  allowing  those  who  were  suitors  in  a  Court 
of  taw,  the  advantage  due  to  their  meritorious  vigilance.  2d. 
The  terms  of  the  trust  are  indefinite,  as  to  ks  mode  and  time  of 
execution,  even  in  fevour  of  the  accepting  creditors ;  while,  from 
die  very  nature  and  operation  of  tfie  deed,  an  interest  is  reserved 
fcr  the  (tebtor.  Thu^,  only  those  who  accept  the  trust,  with  all 
its  appexidages,  caH  receive  a  benefit  from  it;  and  that  benefit  is 
coaf  ned  to  a  share  in  the  small  part  only  of  die  debtor's  estate, 
which  die  deed  sCttempts  to  convey.  Nine  months  are  allowed  for 
an  election,  to  the  creditors  indiscriminately,  during  which  diere 
could  be  no  distribu^on,  and  after  tSte  lapse  of  that  period,  the 
debtor  is  entided  to  the  share  of  every  non^accepting  creditor, 
as  wefl  as  to  die  intermediate  perception  of  the  rents,  Sec.  But 
svppose  there  was  no  accepting  creditor,  did  not  the  property 
remain  in  the  debtor?  It  did  not  pass  to  the  genend  creditors; 
and  the  trustees  had  paid  no  consideration  for  it.  dd.  Then,  it 
is  a  fraud,  where  there  is  a  conveyance  to  a  trustee  for  the  be- 
nefit of  a  debtor;  atid  the  strongest  badges  of  fraud  put  in  the 
books,  are  to  be  found  in  the  present  case:  for  the  possessioil 
remains  in  M^Clenachan\  the  trust  was  not  announced,  even  by 
recording,  till  the  24di  of  November  1797;  the  conveyance  Was 
made  pending  suits^  to  avoid  judgments;  the  deed  is  not  made  to 
a  creditor,  but  to  s&atigers^  of  the  debtor^s  own  nomination;  and 
die  possession  of  the  land  was  never  delivered  in  pursuance  of 
the  deed.  Cowp.  435.  3  Co.  80.  2  Lev.  147.  Nay,  even  the 
deed  itself  was  not  delivered  to  the  trustees,  for  two  months 
after  its*  execurion,  during  which  period,  M'^Clenachan  might 
have  destroyed  it ;  or  he  might  have  sold  the  land  effectually  to 
others,  for  a  valuable  consideration.  2  Vern.  510.  4th#  The  ac- 
ceptance of  the  creditors  was  a  condition  precedent  to  the 
raising  of  a  use  in  their  favour;  and  if  no  use  was  so  raised,  the 
conveyance  to  the  trustees  wAs  merely  voluntary,  and  void  by 
the  statute  oi  Eliz.  against  creditors.  Besides,  the  performance 
of  the  condition  precedent  was  legally  barred,  by  the  lien,  which 
the  testatum  execution  had  previously  secured  for  the  plaintiff 
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1802.  in  error.  2  Bac.  Abr.  608.  1  Sid.  133.  Cr.  %  454.  5  T/Vi.  ilJr* 
V— y^^  "  Condition.'^  76.pL20.  Ibid.  178.  pL  37.  lb.  89. pi.  10.  5%h.Bj 
the  express  requisition  of  the  deed  of  trust,  the  acceptance  of  the 
creditors  must  be  in  writing ;  and,  of  course,  no  assent,  by  impiica- 
tion,  can  render  the  use  absolute.  Cowp.  117 •  1  Cha.  Co.  141. 143. 
3  Co.  28.  b.  3  Co.  29.  It  is  stated  in  the  case,  that  the  creditors 
did  once  refuse  to  accept;  by  which  they  had  determined  their 
right  of  election,  and  could  not  afterwards  reverse  it;  particu- 
larly so  as  to  affect  and  destroy  the  liens  of  judgment  creditors. 
And  even  as  to  the  act  authorising  an  acceptance,  it  is  a  mere 
minute  of  proceedings  of  a  meeting;  it  is  not  subscribed  by  all 
the  creditors  at  the  meeting;  and  the  notice  from  the  committee 
can  only  operate,  on  the  terms  of  the  trust,  as  a  notice  in  writing, 
for  those  who  actually  signed  it;  since,  a  parol  delegation  of 
power  to  a  committee,  could  not  be  deemed  a  performance,  in 
writings  of  the  condition  precedent.  6th.  The  plaintiff  in  error 
obtained  a  lien  upon  the  land  by  the  delivery  of  ^^  testatum  f.  fa. 
to  the  sheriff  on  the  16th  of  November  1797;  and  the  acceptance 
of  the  creditors^  even  by  their  committee,  was  not  sooner  than 
the  31st  of  May  1798.  Then,  it  would  be  qentrary  to  the  prin- 
ciples of  equity,  and  to  the  rules  of  law,  that  the  estate  thus 
vested  by  the  execution,  should  be  divested,  by  a  relation  from 
the  time  of  the  acceptance,  to  the  date  of  the  trust  deed,  against 
a  person,  who  is  neither  party,  nor  privy,  to  the  acceptance,  or 
the  deed.  3  Co.  25.  27.  26.  2  Vin.  Abr.  285,  286.  288.  287.  pi. 
3.  1  rr.  Black.  Rep.  642.  Plowd.  482.  b.  2  Ventr.  200.  13  Co. 
21.  a.  Finch.  6.  Stylets  Pr.  Reg.  367.  18  Vin.  Abr.  162.  pL  1. 
5  Co.  119.  *. 

For  the  defeiidants  in  error.  1st.  The  title  of  the  lessors  of  the 
plaintiff,  arises  from  a  fair  and  honest  transaction;  though  it 
would  be  enough  to  remark,  that  the  silence  of  the  verdict  (as 
the  case  must  be  considered)  is  a  legal  negative  of  the  insinua- 
tion of  fraud.  10  Co.  56.  And  there  is  a  valuable  consideration 
in  laxv^  for  the  trust  deed,  though  it  is  no  more  than  five  dol- 
lars; which,  however,  coupled  with  a  fair  intention,  completely 
vests  the  title  in  the  trustees.  2  Bl.  C.  296.  2d.  The  statute  of 
13  Eliz.  c.  5.  secures  the  rights  of  creditors,  against  motives 
pf  "  malice,  fraud,  covin,  collusion,  and  guile,''  by  annulling  the 
act  which  they  produce.  But  if  the  present  case  is  not  so  gene- 
rated, it  is  not  an  act  within  the  letter  of  the  statute,  **  to  the 
"  end  and  purpose  to  delay,  hinder,  and  defraud  creditors,  and 
"  others,  of  their  just  and  lawful  actions."  In  the  construction 
of  the  statute,  it  must,  also,  be  remembered,  that  there  is  an  es- 
sential difference  between  "  the  end  and  purpose,"  of  an  act,  and 
the  consequence  and  result,  which  naturally  follow  iu  For,  cer- 
tainly, a  creditor,  on  the  eve  of  obtaining  a  judgment,  may  be 
hindered,  or  de^yed,  as  the  necessary  consequence  of  his  debtor's 
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uoaking  a  conveyance  of  his  estate,  unquestionably  valid,  upon  1802. 
a  bond  fide  sale*  To  invalidate  a  conveyance,  therefore,  there  u»-^~^ 
must  not  only  be  an  intent,  which  consequentially  hinders  and 
dehys  the  creditor;  but  it  must  be  a  covinous  and  fraudulent 
intention,  to  that  end  and  puipose.  Giving,  therefore,  the  sta- 
tute the  most  liberal  construction  (and  it  ought  to  be  liberally 
construed.  CCrwp.  434.)  still  the  inquiry  terminates,  in  ascertain- 
ing whether  the  conveyance  is  fraudulent,  or  not.  10  Co.  56. 
1  Cha.  Ca.  291.  1  Vent.  194.  1  JHod.  119.  1  Atk.  15.  Cowp. 
r08. 434.  2  Vez.  11.  2  Atk.  481.  And  what  is  fraudulent,  de- 
pends on  the  moral  intention ;  on  the  impulse  of  the  will,  to 
perform  the  act,  which  necessarily  produces  the  obnoxious  con- 
sequence. BulL  N.  P.  257.  By  this  test,  what  taint,  or  colour, 
of  fraud  appears  in  the  present  case?  The  object  of  M^Clenachan 
was  not  fraudulently  to  hinder  and  delay  any  creditor;  but 
lionestly  to  secure  an  equal  distribution  of  the  property  among 
an  the  creditors.  If  the  purpose  was  fair  and  lawful,  the  deed 
contains  every  formality,  that  is  necessary  for  carrying  it  into 
effect;  and  on  the  2d  of  September  1797  the  legal  estate  was 
absolutely  vested  in  Dallas  and  Huston.  3d.  Reviewing,  then,  the 
opposite  argument,  let  us  give  to  each  point  an  answer.  It  is 
urged,  that  the  conveyance  is  not  of  all  M^Clenachmi^a  property. 
We  answer,  that  this  does  not  appear  from>the  facts  stated;  but 
admitting  it  to  be  true,  it  strips  the  case  of  some  of  the  badges 
of  fraud  imputed  to  it;  and  leaves  a  fund  to  which  the  dissent- 
ing creditors  might  resort  for  satisfaction.  Again:  it  is  urged, 
tiiat  the  deed  was  made  to  trustees  of  his  own  choice.  We  an- 
swer, that  there  is  no  authority  that  declares  this  to  be  fraudulent. 
Id  the  case  of  General  Stewart^s  settlement  on  Mrs.  Stewart^  • 
though  the  whole  field  of  legal  objection  seemed  to  be  travelled 
over,  this  obstacle  never  occurred.  But  it  is  of  the  essence  of  a 
voluntary  conveyance,  that  trustees  should  not  be  forced  on  the 
debtor;  and,  as  it  is  generally  a  case  of  confidence,  not  of  inte- 
rest, a  friend,  or  a  brother,  is  more  naturally  resorted  to,  than  a 
creditor.  If,  indeed,  the  trustees  were  insolvent,  or  if  any  collu- 
»on  could  be  charged  upon  them,  it  might  be  deemed  a  ground 
to  suspect,  repudiate  and  annul  the  act;  but  the  circumstances 
of  the  present  case  exclude  every  idea  of  the  kind;  and  a  mere 
possibility  of  wrong  affords  no  rule  for  argument.  Again:  it  is 
urged,  that  the  deed  -does  not  let  in  all  creditors,  but  only  such 
creditors  as  assent  in  writing,  within  a  limited  period.  We  an- 
swer, that  the  trust  is  open  to  all;  Prec.  Ch*  105.  and  that  even 
if  a  particular  class  of  creditors  only  had  been  included,  the  deed 
would  have  been  valid.  Again:  it  is  urged,  that  the  shares  of 
the  non-accepting  creditors  were  to  be  paid  to  M^Clenachan^  to 
enable  him  to  compound  with  them.  We  answer,  that  there  is 
no  evidence  in  this,  of  a  fraudulent  intention;  for,  it  is  merely 
on  arrangement  to  pay  the  same  debts,  through  different  hands; 
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1802.  that  it  was  a  provision,  wbiich  4q)ended  entirely  Ujpon  the  credi- 
K^^^  tors ;  for,  if  they  accepted,  ^re  would  be  nothing  payaUe  to 
M^Cknachani  that  M^Ckmchari»  person  was  still  liable  to  a 
ca.  sa.  as  np  release  was  exacted ;  and  die.  effect  of  the  arrange- 
ment is  precisely  the  same,  as  would  be  produced  by  a  bona  fide 
sale  of  the  premises.  4  T.  Rep*  166.  Again:  it  is  urged,  diat  if  the 
trustees  had  ^  right  to  sell,  and  did  sell,  before  the  creditors  assent- 
ed, a]id  none  of  them  assented  in  nine  mondis,  M^Clenachan  must 
receive  the  whole  of  the  money.  We  answer,  that  the  objection 
proves  too  m4ch;  it  attacks  aU  voluntary  assignments;  and,  in- 
deed, almost  all  conveyances.  Assent,  ex  vi  termini^  is  a  matter 
spbsequefits  and  trustees  never  can  certunly  know,  that  the  cre- 
ditors will  take  their  dividends.  The  rule  is,  that  the  legal  esUte 
/  must  operate ;  and  it  vests,  in  the  present  instance,  to  the  full 
extent  of  selling  and  convejnng  the  properly.  If  creditors  will 
not  then  receive,  does  their  refusal  work  an  avoidance  of  the  tide 
of  the  vendee?  The  vendee,  in  fact,  and  in  law,  has  nothing  to 
do  with  the'crteditors,  though  he  is  bound  to  see,  that  the  sale  is 
in  execution  of  the  trust.  1  fern.  360.  1  Fez.  Ifd.  And  the 
creditors  m^y  ^ve  notice,  and  afterwards  claim.  1  Fertu  319« 
Again:  it  is  urged,  that  during  the  period  of  nine  months,  the 
trustees  are  restrained  from  making  distribution.  We  answer, 
that  it  is  proper  in  all  such  cases  to  fix  a  reasonable  period  for 
distribution;  and  that  the  bankrupt  and  the  insolvent  law&do  so, 
as  well  as  most  volimtary  conveyances.  Whether  the  period  of 
nine  months  is  reasonable,  or  not,  must  be  determined;  but  it  is 
imfair  to  argue,  that  the  power  to  fix  a  rcaaanakk  period,  carries 
with  it  a  power  to  fix  an  unreasonable  one.  And  here,  it  muat 
be  observed,  that  there  is  no  right  reserved  by  M^kmachan  to 
receive  the  rent  of  the  premises,  during  that,  or  any  odier,  period. 
9ut,  if  the  trustees,  either  as  to  the  sale,  or  the  distribution,  were 
guilty  of  any  laches^  or  irregularity,  they  might  be  controuted  %m- 
der  Uie  act  of  1774.  1  State  JUrwSy  690.  Dalt*  ediL  Ag^ip:  it  is 
urged,  that  the  possession  was  not  changed.  We  answer,  that 
the  continuance  of  possession  in  the  det^r,  even  of  chattels  (a 
fortiori  of  real  estate)  is  not^  in  itself,  fraudulent,  but  evidence  of 
fraud,  which  may  be  rebutted.  1  Ld.  Raynu  286.  Free.  Chttn. 
?85.  IP.  JTw.  321.  2  T,  Rep.  5S7.  Ceatfp.  435.  But  the  legal 
possession,  or  seisin,  did  pass  to  the  trustees,  according  to  the 
law  of  Permsyh(ma^  at  the  nv>ment  of  executing  the  deed. 
Though  no  rent  is  paid,  the  possessioot  of  the  lessee,  is  the  pos^ 
session  of  the  lessor.  3  Ath.  469.  Shep.  Touch*  6£.  AmbL  599. 
57.  Rep.  424,  5.  1  £q.  Abr.  149.  1  Fonbl.  194.  Again:  it  ia 
urged,  that  the  deed  was  executed  in  secret^  and  not  delivered  to 
the  trustees  for  sometime  after  the  execution;  of  which,  too,  the 
.  plaintiff  in  error  had  no  notice  till  it  wasrecorded,  on  the  24th  of 
November  1797.  We  answer,  that  the  execution  of  a  deed  does 
Qot  call  for  publicity  i  that  the  case  does  not  negative  the  fact, 

that 


Digitized  by 


Googk 


3t  cr-vr*  -jc  ^*a«•**v  -foe  rv 
ch^^  »>  the  brvv  \< 


whose  l!sr*r.:/r.  *»  im\^ 
ki  this  respect,  ciJar^  hb  ri^ht«  %>r 

tke  elect  of  the  judgment,  upon  hoKb  ixt 

f^ade^kiacamtf.  Sdk  The  right  ol  a  debtee  id  mftke  «  v\>h)n« 
fay  nuTf  J 1 1  of  fan  estate,  indcpeDdciit  of  the  statutes  of  b^ivk« 
>V?9  loi  never  beCoie  been  contiuf  cited,  in  i?*;<^n^/«  nor  in 
ff^kamoyrrak  vfacre  a  preference  tras  giren  to  one,  or  mtvt'^ 
BftheatdiiQn,  in  cxdnon  of  die  test.  1  FsnhL  S6a  5  7;  AVe< 
^  8  T.  Rep,  5ZU  530.  Free.  Ck.  I05,  5  T.  J?<^  53tX  3.^:?. 
« iBBobeflt  lava  anonl  priirate  finnUy  setttenients  made  bv  t^ 
^;  1  voLStaleLaw9j  257.  25d.  4  ro/.  S7a  but  as  to  volW 
■7  asMgrnneocs,  the  ri^  to  make  them,  and  their  validity'  when 
^  vt  ezpressfy  recognised.  1  voL  State  Lmt^^  G9(X  The 
Bcdce  of  making  them  in  various  farms  is  notorious;  somtN^ 
ttion  condioQn  of  a  genend  release  to  the  debtor;  sometimrs 
nhacbssificaCion  of  property,  according  to  which  the  s»ks 
fa^bcefiected;  and  acmietimes  with  a  daasiiicatioa  of  creditoi^ 
S^^^g  lo  which  a  priority  of  pa^'mcnt  is  to  be  observed. 
«  CcHttts  of  Perniofhania  have  imifbrmly  recognised  find  8in> 
K^  voluntary  conveyances,  of  diese  several  descriptions,  made 
^fdty  and  not  colouraUy,  with  a  latent  and  fraudulent  use 
^4e  debtor.  (1)   1  DaiL  Rep.  139.  43a  72.    2  Bi.  Com.  33^. 

W  This  was  ac^ed  to  be  law  by  the  counsel,  on  both  sides ;  and  SmitiIi 
wcp,  (during  tSe  argument)  decltax:d,  that  it  had  been  tVcciucnllv  so  dc  • 
^^jftthe  Supreme  Court 
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1802.  1  Co.  123.  2  ImU  675. 671. 674, 5.  1  P.  »%w.  278.  1  Vertu  W< 
U^-v-*'  10  Cb.  56.  Cr<7.  £.  550.  13  Tin.  Abr.554!.  3  Ca.  Chan.  85.  1 
Mather  v.  Pra«  e^  a/,  the  Supreme  Court  was  of  opinion,  tfaj 
the  debtor  might  assign,  for  the  benefit  of  one  half  of  his  creditoi| 
upon  condition;  and  the  plaintiff,  a  creditor,  having  sued  the(k 
fendants,  the  voluntary  assignees,  widiout  first  complying  wi| 
the  condition  of  the  assignment,  was  non-suited. 

The  Court,  after  taking  time  to  deliberate,  delivered  opinion 
seriatim^  on  the  20th  of  January  1802;  of  which  the  followii^ 
is  given  as  a  general  outlme. 

Smith,  Justict*  The  question  to  be  decided,  is  whether  tii 
deed  of  trust  is  void,  or  valid,  as  against  the  plaintiff  in  enoi 
upon  a  just  consideration  of  all  the  facts,  that  belong  to  the  case 
The  ostensible  reason,  for  creating  the  trust,  is  a  desire  to  maki 
a  fair  division  of  the#  property  among  all  the  creditors  of  Ml 
M^Cknachan;  and,  if  this  is  tlie  real  and  operative  motive,  the  de« 
ought  to  be  liberally  construed,  in  order  to  give  it  effect:  b» 
equality  is  equity.  There  can  be  no  doubt,  likewise,  of  the  ri(^ 
of  a  debtor  (and  cases  may  be  easily  conceived,  in  which  i 
would  be  a  duty)  independent  of  the  bankrupt  laws,  to  ^ve  1 
preference  to  some  of  his  creditors,  in  exclusion  of  the  rcs^ 
and,  from  such  a  preference  alone,  the  Court  would  not  be  di^ 
posed,  hastily,  to  infer  collusion,  secret  trusts,  or  meditata 
irauds.  Hence,  it  is  incumbent  upon  us  to  support  the  presai 
deed  of  trust,  unless  in  its  provisions,  and  in  its  operation,  it  ij 
calculated  unlawfully  to  hinder  and  delay,  to  deceive  and  defraud 
the  creditors  of  the  grantor.  The  facts  stated  in  the  case,  do,  il| 
deed,  acquit  Mr.  M^Clenachan  of  any  intentional,  or  raentJ^ 
fraud;  but  it  is  a  distinct  inquiry,  and  the  only  one  before  d« 
Court,  whether  they  constitute  a  legal  fraud;  so  s^  to  vitiate  an( 
destroy  the  act,  without  criminating  the  agent.  | 

We  are  ^fficiendy  impressed  with  the  magnitude  of  the  sub 
ject,  in  all  its  aspects;  as  it  regards  the  immediate  claims  of^ 
numerous  body  of  creditors,  and  as  it  regards  the  precedent  tl 
be  established  for  future  times:  but,  avoiding  much  extraneooi 
matter,  which  was  introduced  into  the  argument,  we  shall  forfl 
our  judgments,  exclusively,  upon  the  facts  contained  in  thespecifl 
verdict.  We  find,  then,  that,  when  Mr.  M'Cienachan  jmrpoatdn 
create  the  present  trust,  he  was  oppressed  by  an  immoveabll 
weight  of  debt.  He  knew  that  many  suits  were  instituted  agains 
him ;  that  in  some  of  these  suits,  judgments  would  certainly  bi 
obtained  within  forty-eight  hours;  and  that  in  others,  the  dels] 
of  judgment  could  not  exceed  a  term.  The  apprehension  0 
these  judgments,  produced  the  determination  to  make  an  assign 
ment  of  tfie  estate  in  trust.  But  still,  if  there  is  nothing  unlawft 
in  the  mode  of  effectuating  that  determination,  nothing  to  justi^ 
the  suspicion  of  a  latent  unlawful  purpose,  die  deed  must,  « 
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I  have  said)  be  sustained.  The  omissions,  as  well  as  the  actions,  1802. 
of  a  man,  will  often,  however,  furnish  evidence  of  his  motives.  v--y— ^ 
In  Mr*  M^Cienachan^s  situation,  why  not  call  a  meeting  of  his 
creditors?  why  not  appoint  some  of  them  trustees?  or  why  not 
openly  state  his  object  to  be  an  equal  distribution,  and  consult 
those,  who  were  most  interested,  as  to  the  means  of  accomplishing 
!hatol)jcct?  From  the  start,  therefore,  when  things,  which  ought 
to  have  been  done  in  prudence,  as  well  as  candor,  are  not 
done,  we  find  reason  to  suppose,  that  there  is  something  more 
imcnded,  than  is  avowed.  Again:  when  the  deed  is  executed, 
no  schedule  designating  the  creditors,  or  explanatory  of  the  debts 
and  property,  is  annexed;  so  that  the  trustees  remained  ignorant 
(though  the  grantor  was  not)  of  the  facts,  which  were  essential 
to  the  execution  of  the  trust,  until  Mr.  M^Clenachan^s  application 
to  be  discharged,  as  an  insolvent  debtor,  in  March  1789:  and 
until  that  period,  in  fact,  the  absolute  controul  of  the  uses  of  the 
tnist  continued  with  him. 

But,  on  the  very  face  of  the  deed,  it  is  void  in  law.  No 
idebtor  has  a  right  to  make  his  own  trustees ;  and  the  very  at- 
tempt would,  under  some  circumstances,  be  considered  as  an  act 
Irflxinkruptcy.  In  a  conflict  between  the  debtor  and  his  creditors, 
;Ac  trustees  would  generally  prefer  his  interest;  and,  it  must  be 
itnuQ^ed,  that  the  character  and  conduct  of  the  present  trustees, 
cannot  regulate  the  decision  of  a  legal  question.  The  assent  of 
one  part)^,  as  well  as  the  proposition  of  the  other,  is  necessary  to 
compleat  every  contract.  Bvrr.  2241.  The  creditors  could  have 
so  remedy  against  the  trustees  before  they  assented ;  and  if  they 
tfd  not  assent,  there  was  a  resulting  trust  to  the  grantor,  which 
fhced  them  entirely  at  his  mercy. 

It  is  petitio  pftnctpii^  to  argue  on  die  ground  that  Mr.  MSClena* 
fiien  might  have  sold  and  dissipated  the  property:  and,  particu- 
hrly,  after  the  caudon  published  by  the  creditors,  a  purchaser 
would  have  run  some  risque  in  concluding  this  bargain.  Lord 
Mansfield  somewhere  expressly  states,  that  a  purchase  even  for  a 
Woable  consideration,  but  with  a  view- to  defeat  a  judgment 
Bt(fitor,  is  fraudulent  and  void. 

On  these  grounds,  therefore,  that  no  schedule  accompanied,  or 

"  iwed,  the  deed  of  trust;  that  the  deed  was  made  without  the 
nt  of  any  of  the  creditors ;  and  that  it  contains  a  resulting  trust 

the  grantor, thereby  placing  the  dissenting  creditors  in  his  power; 
^inkthe  judgment  of  the  Supreme  Court  ought  to  be  reversed. 

Brackekridge,  Justice.  I  think  the  deed  of  trust  is  void 
r  various  reasons.  1st.  The  resulting  trust,  in  case  of  a  dissent, 
\  the  part  of  the  creditors,  is  for  the  debtor  himself.  2d.  The 
e,  for  sale  and  distribution  of  the  trust  estate,  is  indefinite. 
.  The  trust  was  not  accepted  by  the  trustees;  or,  at  least,  by 
creditors.   4th.  The  trustees  were  appointed  by  the  grantor 

himself. 
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180^  himsdf*  5th.  There  is  no  ctneiant  to  cotnpel  a  sate  aai  dxBtribu.- 
v^p^y-^  tion.  6di.  There  is  no  schechile  of  the  cre^itora,  by  wliidi  die 
trustees  could  kaow,  to  ^om  distriboiien  was  to  be  made. 

I  Witt  add  St  genendcdxervatioxu  It  has*  been  saidi,  diat  a  debtor 
may  £EiTOisr  partkular  creditors.  The  rigfaik  h»  been  aHofwrd^ 
perhaps,  on  a  pnaciplff  of  huamanity ;  or  m  btmnxt  eS  just  debts, 
to  exch^  debts,  ia  law,  not  strictly  at  deUiif  Jusfifiaf.  Bbt  I  d» 
Slot  tbhiky  that  the  practice  shoaldbe  encouraiged.  it  b  cakubtfd 
to  create  CDnfasion,.  uncertainty,  and  ccillasiDii.  I  ate  notfaii^ 
that  wttt  prevent  the  mischiefs  of  Tolucitary  setdements,  andrconN 
veyaaces,  hut  a  general  declaration  that  dley  are  sA  void,  as  aganmt 
creators.  The  general  consent  of  credkors.  might,  perhapSy  be 
a  ground  of  exception ;  but  not  even,  that  shotsld  be  adbnitted,  to 
give  retrospective  force  to.  a  deed,,  with,  a  view  to  cnt  ont,  aad 
defeat,  an  itttermectiajte  Hen. 

The  judgment  of  the  Supi^ine  Court  shouM  be  reversed. 

Rush,  J^ustice*.  Although  it  has  been,  thought  esqiedient  to  in- 
terweave a  great  variety  of  facts,  into  the  statement  of  the  case, 
n<nu  before  the  Count,  yet  the  decisi^^  sests  upon  a  narrow 
ground.  It  is  a  cootraversy  between  the  creditQus  of  /?» AfiCieno* 
dian^  and  the  general  question  turns  upon  this  validity  oi  tbs 
deed  of  the  ^  Sefiiember  1797;  by  which^  the  premises  mentioa- 
ed  in  the  declaration,  andt  much  ciher  landed  pmperQr,  were  coi^ 
veyed  in  timsc,  to  ii.  ^.  Dallas  zsAJohn  IL  Mtston^  to  sell  and 
di^)Ose  thereof,  in  such  manner  as  they  should  deem  m4fst  ad^ 
viseahle  for  the  general  interest  of  the  creditors:;  and  also  that 
they  should  pay' and  distribute  the  monies  arising  from  the  ssdesj 
towards  the  payment  and  discharge  of  the  debts,  of  all  such  d 
the  creditors,  as  shall  in.  writing,  agree  to  aceept  the  same, 
within  nine  months^  after  the  date  thereof,  at  siuch  timesj  as  the 
said  trustees  shall  deem,  most  adviseailsy  rateably  and  in  propor- 
tion,  according^  to  the  wh<^  amount  of  the  debts  of  the  said  jS« 
M^Clenachan;  and  also^  that  they  die  said  trustees  should  paj 
unto  the  smd  jB«  M^Cienqchan^  his  executors,  administrators,  and 
assigns,  the  proportion  of  all  such  creditors^  as  shall  not  signi^ 
their  acceptance,  within  the  specified  time;  to  the  mtent,  thatf  he 
may  tlierewith  and  thereout  compound  with,  and  satisfy,  sucl 
creditors* 

If  this  deed  be  legal  and  valid,  diere  iff  an  end  of  the  question 
The  claim  of  the  plaintiff  in  error  must  instandy  vani^  out  oi 
sight* 

It  is  therefore  proper  to  inquire, 

Ist.  Is  this  deed  fraudulent  or  not? 

2d.  If  it  be  not  fraudulent,  what  is  the  true  construction  anc 
operation  of  it? 

1st.  The  construction  of  all  written  instruments,  is  the  peciilial 
and  exclusive  duty  of  Courts.   They  alone  decide  on  the  face  o 
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a  deed,  whether  it  be  void  or  not;  in  which  cases,  such  appar*    1802. 
est  fmidj  is  called  a  fraud  in  iaw^  because  it  does  not  depend  »^w^*iJ 
upon  any  extrinsic  matters  of  fact,  but  solely  upon  the  inspection 
rfdie  instrument,  which  must  necessarily  exclude  the  motive  of 
thegramor. 

libe  deed  of  September  2d^  1797,  purports  on  the  face  of  it,  to 
delay  the  creditors  of  their  lawful  suits,  and  is,  therefore,  within 
the  statutes  against  fraud.  Until  the  expiration  of  nine  months, 
no  £striiuiion  was  to  be  made,  nor  any  creditor  paid,  however 
vigilant  he  might  have  been.  If  a  debtor  may  in  this  mode,  and 
by  a  device  of  this  sort,  frustrate  his  creditors  for  nine  months, 
where  shall  the  line  be  drawn?  Why  not  delay  hb  suit  fer  nine 
yeari^  as  well  as  nine  months  f  His  rig^t  is  the  same,  in  both  cases* 
As  there  is  no  law  of  the  land,  that  authorises  a  debtor  to  pass 
OR  act  of  limitation  in  his  own  favour,  I  hope  this  Court  will 
never  do  it  for  him*  The  conduct  of  the  debtor  reduced  to  plain 
hmguage  is  this:  I  will  bid  defiance  to  my  creditors^  for  any/»^- 
ruid  I  shidl  think  proper  to  fix;  and  diis  without  dieir  assent  or 
concurrence.  I  will  fix  on  such  trustees  as  will  favour  me,  by 
neglecting  to  advertise  till  the  nine  mondis  are  nearly  expired, 
b  order  diat  a  few  creditors  only,  may  have  notice  of  the  trust, 
and  signify  their  assent. 

In  deciding  this  cause,  we  are  to  consider  it  as  a  general  tfyt%^ 
tion-  The  character  of  Ae  present  trustees  is  to  be  kept  wholly 
out  of  view;  for  though  they  would  act  uprightly,  there  are  other 
trustees  that  would  act  difierently.  Other  trustees  might  adver- 
tiae  within  the  last  month,  in  hopes,  that  only  a  few  creditors 
would  subscribe,  and,  consequently,  the  resulting  fund  be  larger 
and  more  beneficialfor  the  debtor. 

The  design  of  the  statutes,  is  expressly  to  make  void  such 
deeds,  as  tend  to  delay  and  frustrate  creditors  of  |heir  suits* 
It  is  not,  therefore,  material,  whether  the  deed  be  made  to  trus^ 
tees,  for  the  benefit  of  the  cret&tors^  without  their  knowledge,  if 
it  pixKiuce  this  eflfect.  The  end  shall  in  no  case  .sanctify  the 
meaos,  and  render  that  legal,  which  the  law  has  pronounced 
baudident. 

In  the  case  before  the  Court,  we  have  an  instance  of  a  man 
plunged  into  debt,  covered  widi  law  suits,  overwhelmed  with 
judgments,  and  others  impendin^r  over  his  head,  suddenly  and  se-* 
credy,  without  the  knowledge  of  a  single  creditor,  conveymg  to 
trustees  of  his  <yum  nomination,  an  immense  property,  on  such 
terms  and  in  such  manner,  as  he  has  chosen  to  preapribe.  I  can- 
not conceive  any  thing  more  dangerous,  than  to  sanction  by  a 
judicial  determination,  a  deed  of  this  description.  It  will  be 
vcstmg  the  debtor  with  unlimited  power  at  all  times  over  his 
pmperty,  to  baffle  his  creditors,  under  the  specious  pretext  of 
pajingthem. 

Vqi.  IV.  N  a  decisis 


Digitized  by 


Googk 


90  Cases  Affirmed  or  Reversed  in  rnt 

1802.  A  decision  of  this  sort  is  warranted  by  no  adjudged  case  in 
Vm^-'^mJ  the  books.  In  Lutwich  v.  Cailiaiui,  5  Temt^  420.  all  the  credi* 
tors,  except  one,  approved  of  die  conveyance  in  trust,  and  dial 
Btie  had  never  sued  Lord  Mington  before  the  deed  was  executed^ 
In  Englh  and  others,  assignees  of  Campbell^  a  bankrupt,,  v.  Grants 
it  is  expressly  stated,  not  only  that  the  generality  of  the  creditors 
assented  to  the!  trust,  but  the  conveyance  and  covenant  were  with 
the  creditors  of  Campbell. 

The  case  of  Neete  and  Ladbroke^  assignees  of  Wibmore,  v*  the 
executors  of  Thomas  Wilsmore,  was  a  conveyance  in  tri|st,to/uz^ 
a  debt  due  to  one  of  the  trustees ;  without  any  clause  limiting  the 
creditors  in  point  of  time,  with  respect  to  their  demands  on  the 
trustees. 

From  the  nature  and  operation  of  the  deed  of  the  2d  September 
1797,  as  well  as  by  the  express  terms  of  it,  the  grantor  has  re- 
served an  interest  in  himself,  which  is  an  acknowledged  badge  of 
fraud.  It  should  be  remembered,  that  this  is  an  unsolicited  deed 
to  trustees,  with  an  important  resulting  trust;  the  value  and  amount 
of  which,  is  left  entirely  in  the  discretion  of  the  trustees.  By 
selling  when  they  think  adviseable,  and  by  omitting  to  give  no- 
tice of  the  trust  for  seven  or  eight  months,  nearly  the  whole  pro* 
perty  would,  by  these  means,  revert  to  the  grantor. 

For  these  reasons  I  am  of  opinion,  the  deed  is  firaudulent. 
2d.  But  if  it  be  not  fraudulent,  what  are  its  true  operation  and 
construction,  in  point  of  law? 

It  might  have  happened,  and  in  fact  was  very  near  taking 
place,  that  the  condition  on  which  the  deed  was  to  operate^  had 
altogether  failed.  It  was  not  till  the  31st  May  diat  any  of  the 
creditors  signified  their  assent  in  writing,  aft  the  deed  required. 
It  is  certain,  if  ho  Creditor  had  ever  assented,  that  the  trust  would 
have  been  defeated,  and  the  estate  have  continued  in  the  grantor. 
Until  the  creditors,  therefore,  or  some  one  of  them  assented  to 
the  deed,  it  could  have  no  possible  operation,  so  as  to  accrue  to 
their  benefit.  Until  this  event,  the  trustees  were  seised  to  the 
use  of  B.  M^Clenachan^  and  the  property  remained  liable  to  exe- 
cutions as  his.  Between  the  2d  day  of  September  1797  and  the 
31st  of  May  following,  the  tide  to  the  premises  in  question  -was 
legally  vested  in  the  plaintiff  in  error,  and  could  never  afterwards 
be  divested  by  any  fiction  of  law*  f 

Upon  both  these  grounds  I  am  of  opinion,  that  the  judgment  of 
the  lower  Court  should  be  reversed. 

Addison,  jfustice*  All  the  pobts  in  discussion  are  reducible 
to  the  two  questions:  1st.  Is  the  deed  of  trust  valid?  2d.  If  it  is 
valid,  when  did  it  commence  its  operation? 

Ist.  The  deed  was  executed  for  an  honest  purpose;  for  the  sole 
purpose  of  making  an  equal  distribution  of  the  property,  among 
all  the  gra&tor^s  creditors;  and  there  is  not  the  slightest  s3rmptom 
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ef  meditated  fraud,  in  any  part  erf"  the  transactiott.  But  the  motive,  1 802. ' 
and  the  efiect,  of  setting  this  deed  aside,  will  be  to  prefer  the  ex«  L*«v*> 
dusive  claim  of  an  individual  judgment  creditor,  to  the  distri- 
iitttive  claims  of  the  general  creditors;  so  that  by  paying  him 
the  whole  of  his  debt,  they  will  be  deprived  of  every  part  of  their 
ddits.  I  think  it,  therefore,  a  duty,  by  every  legal  and  rational 
preiQuption,  to  support,  if  possible,  the  deed  of  trust;  and'  I 
find  00  difficulty,  in  pronouncing  it,  in  the  first  place,  to  be  a 
viiid  deed 

2d.  I  am,  likewise,  of  opinion,  that  the  deed  took  effect  from 
its  date.  It  was  susceptible  of  an  honest  execution;  and  it  has, 
in  point  of  fact,  Ix^en  honestiy  executed.*  But  an  honest  execution, 
might  have  been  enforced,  if  there  had  been  any  disposition  to 
enide  it.  One  of  the  trustees  drew  the  deed,  and  his  name  is 
mserted  in  it.  This  was  such  evidence  of  an  acceptance  of  the 
tnut,a8  would  be  sufficient,  with  respect  to  diat  trustee  at  least, 
to  enable  die  creditors  to  compel  him  to  perform  it. 

If  the  deed  were  fraqied  for  an  unlawful  purpose,  or  if,  in  its  . 
dperadon,  it  must  necessarily  introduce,  dishonest  and  fraudulent 
consequences,  St  ought  to  be  set  aside.  But  this  admission  does  not 
affect  its  validinr,  merely  because  it  tended  to  delay  some  credi- 
tors. The  motive  of  the  party  mnst  be  weighed.  If  a  deed, 
whidi  delays  and  hinders  a  creditor,  is  made  upon  selfish  interestS| 
or  upon  a  mere  impulse  of  benevolence,  it  is  within  the  statute : 
but  a  deed  made  upon  a  principle  of  equal  justice  tQ  all  creditors, 
'hwrever  it  may  intercept  the  views  of  a  particular  creditor,  is 
gpod,  m  law,  equity,  and  conscience. 

I  caxmot  persuade  myself  to  think,  diat  a  deed  formally  made, 
with  such  honourable  views,  can  be  defrayed  by  the  extrinsic 
considerations,  that  the  grantor  appointed  the  trustees;  that  there 
vasna  general  assent  of  creditors  to  the  trust;  or  that  a  schedule 
of  the  creditors  was  not  annexed.  And  as  to  the  reservation  of 
acontiogent  interest,  or  use,  for  the  grantor,  it  Is  enough  to  re- 
mark, that  it  arose  out  of  the  nature  of  the  transaction ;  that  it 
could  not  take  place,  but  by  the  negligence  of  the  creditors  them- 
selves; and  that  any  attempt  of  the  trustees  to  favour  the  grantor 
improperly,  or  dishonestly,  would  be  defeated  by  the  powers  of 
a  Court  of  justice. 

Upon  the  whole,  therefore,  my  voice  is  for  affirming  the  judgr 
meat  of  the  Supreme  Court. 

Coxfc,  Justice*  I  have  beenjed  to  consider  the  case,  with  a 
double  aspect,  to  ascertain,  1st.  Whether  the  deed  is,  in  itself,  a 
good  legal  conveyance?  And,  3d.  Whether  the  trust  created  by 
tbe  deed  is  such  as  a  Court  of  equity  would  support? 

Ist.  We  are  bound  by  the  fects  stated  in  the  case,  or  special 
veniict;  and  there,  (independent  of  the  deed  itself)  no  allegation, 
ft  aoggestioii,  of  fraud  can  be  discovered.  Consider  the  transact 
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1802*  tkm  in  its  progresshre  steps.  The  very  executaon  of  the  deeSL, 
Wy^^i  (which  the  case  states)  imports  a  delivery;  and  as  the  fact  is  not 
contradicted,  it  is  a  necessary  legal  ^presumpuon,  that  tliefe  was 
a  delivery.  The  subsequent  acknowledgment  of  the  execution,  is 
not  inconsistent  with  this  presumption;  because  it  is  an  acknow- 
ledgment before  a  mag^trate,  of  a  previous  delivery^  for  the  pur- 
pose of  placing  the  deed  on  record.  The  pecuniaiy  consideration, 
though  a  nominal,  is  a  legal  consideiadon ;  and  this  is  fortified  by 
the  equitable  consideration,  for  which  the  deed  was  made,  a  pay^ 
ment  of  debts.  Then,  the  acceptance  of  the  trust,  to  execute  it, 
is,  likewise,  a  matter  of  legal  presumption,  from  the  deliveiy  of 
the  deed  to  the  trustees  ;«and,  indeed,  any  other  evidence  of  ac- 
ceptance, is  seldom  to  be  obtained. 

Still,  however,  the  great  question  recurs:  is  the  deed  on  the 
face  of  it,  a  fraudulent,  or  a  bona  Jide^  conveyance?  A  candid 
and  just  inteipretation  of  the  trust  must  enable  us  to  decide.  It 
is  true,  that  the  trustees  derive  from  the  deed  a  power  to  sell  the 

Eroperty,  as  they  deem  most  adviseable ;  but  this  is  a  discretion  to 
e  exercised,  expressly,  for  the  genersd  interest  of  the  creditors. 
It  is  true,  that  the  trustees  are  only  authorised  to  distribute  the 
fund,  among  the  creditors,  who  shall  agree,  in  writipg,  within 
nine  months,  to  accept  their  shares;  but  the  exclusion  from  a 
share  must  be  the  act,  or  omission,  of  the  creditor  himself.  It  is 
true,  that  the  shares  of  the  non-assenting  creditors  are  to  be  paid 
to  Mr.  M'Clenachan;  but  even  this  payment  is  to  be  made,  ^^  to  ■ 
<^  the  intent  that  he  may  therewith,  and  thereout,  compound  with^gj 
**  and  satisfy  such  creditors."  These  provisions,  however,  arc 
the  principal  sources  of  objection  to  the  deed  itself,  as  inherent 
badges  of  legal  fraud.  But  are  there  not,  on  the  other  hand,  un- 
equivocal marks  of  a  fair  and  lawful  trust,  that  must,  at  once,  <^- 
viate  and  remove  such  slight  and  doubtful  causes  of  suspicion? 
In  the  first  place,  there  is  an  equal  distribution  of  all  the  property 
conveyed,  among  all  the  creditors.  In  the  next  place,  there  is  no 
stipulation  for  a  release  in  favour  of  the  grantor.  And,  finally, 
the  creditors,  notwithstanding  the  acceptance  of  a  sh^e  in  this 
fund,  are  left  free  to  pursue  every  legal  remedy,  for  the  recovery 
of  a  full  satisfaction,  against  the  person,  as  well  as  against  any 
other  property,  of  their  debtor.  It  is  not  to  be  denied,  that  the 
conveyance  was  made  for  the  very  purpose  of  hinderipg  the  lien 
of  future  judgments  and  executions  upon  the  trust  property;  or, 
in  other  words,  to  preserve  the  property  for  an  equal  distribution 
among  the  creditors,  instead  ot  leaving  it  exposed  to  the  pri- 
ority of  judgpent  creditors  alone:  but  so  far  from  vitiatingr  the 
deed,  -no  far  from  justifyii^  the  impuution  of  fraud,  this  motive 
has  been  considered  at  the  bar  Tand  so  I  consider  it)  as  the  best 
foundation^  in  law  and  equity,  for  the  trust.  There  is  no  posi- 
tive statute,  there  is  no  rule  of  the  conunon  law,  there  is  no  prin- 
ciple of  equity,  to  be  traced  in  the  Code  of  England^  or  of  Pcnn^ 
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;  s^hatmi  that  woidd  warraat  m  in  dedaring  thb  deed  void,  upon    1802* 
I  such  a  view  of  its  intentioai  and  its  effect.  r"-^'^^' 

I  will  consider,  however,  more  particularly,  some'  of  the  addi* 
itkxial  objections,  that  have  been  made  to  the  validity  of  the  deed, 
by  the  counsel  for  the  plaintiff  in.  error.    1st.  It  is  said,  that  the 
trust  is  general:  but  both  in  the  manner,  and  in  the  time,  of  exe- 
cuting it,  the  trustees  must  act  conscientiously,  or  they  will  incur 
la  responsibility,  as  for  a  breach  of  trusty    2d«  It  is  said,  that  the 
[assent  of  the  creditors,  in  writing,  within  nine  months,  is  a  con- 
diuGQ  precedent,  to  the  investment  of  the  trust.  I  am.  rather  dis^ 
pqsed,  however,  to  treat  it  as  a  condition  subsequent,  for  obvious 
reasons*    The  legal  title  passed  on  the  execution  of  the  deed, 
^aod  the  trust  immediately  attached  to  the  estate.    The  assent  of 
the  creditors  must,  to  be  sure,  be  given  afterwards,  in  order  to 
i entitle  them  to  distributive  portions  of  the  fund;  but  how  is  the 
I  assent  to  be  made  a  conation  precedent,  in  relation  to  the  legal 
I  estate,  and  the  trust,  both  of  which  were  previously  established? 
I  The  trustees  might  have  sold  the  property,  immediately  after  tlie 
eiecution  of  the  deed,  before  any  assent  declared;  and  as  to  a 
"edaration  of  assent  in  writings  this  has  always  been  regarded  as 
non-important  part  of  the  proceeding.    3d*  It  is  said,  however, 
Aat  there  should,  in  some  form,  be  an  assent  of  the  creditors  to 
trust,  in  order  to  render  it  valid.    A  difficulty  seems  here  to 
arifien  from  confounding  the  particular  assent,  required  by 
deed  to  share  in  the  trust  fund;  and  the  presumed  assent  in 
from  the  date  of  the  instrument:  for,  whenever  a  trust  is 
for  creditors,  their  acceptance  of  it  is  a  legal  presumption. 
Nodiing  remained  in  M^Clenachan  from  the  execution  of  the 
deed,  but  a  mere  contingency;    and  even  that  contingency,  de- 
fended entirely  upon  the  act  of  the  creditors.    Until  the  trust 
I  defeated,  no  judgment,  or  testatum  execution,  could  affect 
property;  and,  consequently,  if  it  was  a  good  subsisting  trust 
the  2d  o(  September  1797,  it  was  good  against  all  subsequent 
lens.    4th.   It  is  said,  that  there  was  not  a  schedule  of  creditors 
Bnexed  to  the  deed;  but  although  this  may  be  convenient  to  the 
lecution  of  the  trust,  it  does  not  appear  to  me  to  be  essential  to 
b  validity.    The  trustees  might  easily  have  supplied  the  want 
f  it,  by  calling  a  meeting  of  the  creditors.  And  the  nine  months 
Bowed   for  declaring  their  assent,  and  making  a  distribution, 
as  but  a  reasonable  period,  considering  the  dispersed  state  of 
debts.    5th.  It  is  said,  that  the  payment  of  the  shares  of  non- 
isenting  creditors  to  M^Clenachan^  placed  them  at  his  mercy; 
Bt  suppose  the  objection  to  this  part  of  the  deed  should  be  well 
Rnded,  does  it  follow  that  the  whole  deed  is  voidf    Shall  all 
t  assenting  creditors  be  deprived  of  their  interest,  because  the 
■eiiung  creditors  have  produced  a  dilemma,  in  the  appropria- 
IB  of  a  part  of  the  trust  fund  f  I  would  rather  say,  that  the  trust 
iomd  Jide  and  operative,  as  to  the  assenting  creditors;  but  void 
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1802.    in  its  modification,  as  to  the  shares  of  the  dissenting  creditors. 
5  T.  Rep.  432.  4. 

2d.  It  is  my  opinion,  likewise,  that  the  trust,  created  by  Ms 
deed,  would  be  supported  and  enforced  in  a  Court  of  equity.  A 
condition  subsequent  (as  I  consider  the  assent  in  writing  of  the 
creditors  to  be)  is  seldom  literally  enforced  in  a  Court  of  equi^; 
which  looks  only  to  the  substance  of  the  trust.  For  instance, 
either  by  negligence,  or  owing  to  the  public  calamity  of"the  yel- 
low fever,  three  months  elapsed  before  the  deed  of  trust  was  ad* 
vertised;  but  Chancery  (where  time,  not 'being  the  material  point, 
b  often  enlarged)  would  not  allow  thb  period  to  be  lost  to  the 
creditors.  It  is  not  probable,  therefore,  that  there  would  be  an 
outstanding  creditor,  in  such  a  case,  as  the  present;  and,  at  aS 
events,  so  remote  a  probability  ought  not  affect  the  decision.  A 
Court  of  equity  could,  I  think,  mould  all  the  powers  and  forms 
of  the  trust,  so  as  to  do  complete  justice  to  the  parties.  And 
what  a  Court  of  equity  would  do,  the  Judges  of  Ptnnsyioamti^ 
deciding  upon  a  subject  of  equity  jurisdiction,  are  in  the  uniform 
practice  of  doing. 

For  these  reasons,  I  am  of  opinion,  that  the  judgment  of  dui 
Supreme  Coiut,  ou^t  to  be  afiun^ed. 

By  the  Court,  however, 

Let  the  judgment  be  reversed.  • 
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cscnt  Chew,  President  of  this  Court 
Rush, 
Riddle, 
Hen&t,  and 

ROBEETS, 


Presidents  of  the  Circuits  of  Common 
Pleas. 


Lea,  Executrix,  et  aL  "versus  Yard. 

Hazlehurst  et  aL  versus  Dallas,  Secretary  of  the  Com- 
monwealth. 

1 RROR  from  the  Supreme  Court  of  Pennsylvania.    These 
I  actions  depended,  chiefly,  on  the  same  facts,  and  principles; 
were  argued  together,  both  in  the  Supreme  Court,  and  in 
1  Court.    The  facts  were  these: 
John  Chaloner  was  appointed  an  auctioneer  for  the  city  of 
%ktdelphia^  on  the  Ist  of  Jumst  1791,  and  gave  a  bond  to  the 
tcretary  of  the  commonwealth,  in  the  penal  sum  of  2000/.,  with 
Iro  sureties,  namely,  Leonard  Dorset/^  and  Thomas  Lea^  who 
It  both  since  dead.    Richard  S.  Footman  was,  also,  appointed 
auctionieer  on  the  9th  of  ytme  1795 ;  and  gave  a  similar  bond, 
Ah  Jbaac  Hazkhurst^  and  John  D.  Coxe^  as  his  sureties.    The 
faoditions  of  the  bonds  were  of  the  following  tenof : 
la  Chahner^s  case:  *'  Whereas  the  above  bounden  John  ChalO' 
ner  was  on  the  first  instant  re-appointed  auctioneer,  with  au- 
thority to  make  sales  by  auction  at  any  place  or  places  within 
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1 804.  "  the  city  of  PhiladelpJuaj  the  district  of  Southwariy  or  the  tofwn 
v—y-i^  ^^  ship  of  the  Northern  Liberties^  or  Moyamensing^  according  il 
"  law:  Now  the  condition  of  this  obligation  is  such,  that  if  tti 
<*  said  yohn  Ckaltmer  shall  well  and  faithfully  execute  the  afore 
^  said  office  of  auctioneer  according  to  law;  and  shall  fromdmi 
*^  to  time  well  and  truly  account  for  all  public  monies,  whid 
^^  shall  come  into  his  hands,  imd  pay  the  same  into  the  treasar 
^^  of  .the  state,  agreeably  to  the  directions  of  the  several  acts  q 
^  assembly  of  this  commonwealth,  which  relate  to  auctions  aa 
"  auctioneers;  then  the  above  obligation  to  be  void,  andof  noa 
^^  effect,  or  to  be  and  remain  in  full  force  and  virtue/' 

In  FootmarCs  case:  **  Whereas  by  a  commission  bearing  eve 
*'  date  with  the  above  written  obligation,  the  above  bounden  I 
"  S*  Footman  has  been  duly  appointed  one  of  the  pubtic  aucticw 
"  eers  in  and  for  the  city  of  Phiiadeiphiaz  Now  the  condition < 
*'  this  obligation  is  such,  that  if  the  above  bounden  £•  S»  Fo(fi 
^^  man.  shaU  well  and  faithfully  discharge  and  perform  all  the  dK 
*^  ties  of  an  auctioneer,  and  m  all  things  truly  and  fully  compi 
^^  with,  and  execute  the  laws  relating  to  the  office  of  auctioneei 
"  then  the  above  written  obligation  to  be  void,  oAerwise  to  I 
"  and  remain  in  full  force  and  virtue." 

While  these  bonds,  respectively,  were  in  force,  Mr.  Jtm 
Tard  delivered  to  Chaloner^  as  public  auctioneer,  a  considerahl 
quandty  of  goods  to  be  sold  for  him.  The  goods  were,  accon 
ingly,  sold  J  but  Chaloner  retained  5,011  dollars  of  the  proceed 
which  he  never  paid  over,  or  accounted  for,  to  Mr.  Tard.  An 
at  the  same  time,  he  was  considerably  indebted  to  the  state,  i 
duties  received  upon  sales  at  auction.  Mrs.  Gapper^  in  like  ma 
ner,  delivered  to  Footman^  as  a  public  auctioneer,  a  quantity 
goods  to  be  sold  for  her;  which  were,  accordingly,  sold;  but  tl 
proceeds  never  accounted  for;  although  Footman  had  punctual 
paid  intp  the  state  treasury,  all  the  duties,  which  he  had  coUedi 

Chahner  being  dead,  an  action  was  brought  upon  his  boi 
against  his  executors,  &c.  for  the  use  of  the  commonwealcfat 

•  which  judgment  was  rendered,and  the  amount  of  the  duties  (bd 
less  than  the  penalty)  was  recovered.  (1)  Mr.  Tard^  thereup 
issued  a  scire  facias^  returnable  to  December  term  1798,  agai 
the  executors  of  Thomas  Lea^  one  of  Chaloner^ s  sureties;  wl 
Mrs.  Gapper  instituted  a  suit  upon  Footmarks  bond,  in  the  nai 
of  the  secretary  of  the  commonwealth,  for  her  use.  Cases,  CG 
prising  the  foregoing  facts  (redenda  singula  singulis)  were  fi 
in  the  actions  respectively,  with  an  a^eement  to  conaider  tk 
as  special  verdicts,  for  the  purpose  ot  a  writ  of  error;  and 

•  ^neral  question  submitted  to  the  Court,  was.  Whether  an  a 
tioneer's  bond  is  a  security  for  his  private  customers,  as  well 
Ibr  the  payment  of  the  duties  to  the  state? 

(1)  See  3  Dail.  Rep.  500. 
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After  argimient,  the  opinion  of  the  Supreme  Court,  WRS  deli-  1B04. 
vered^  seriatim^  on  the  24th  of  March  1802,  by  Smith  and 
Brackenridge,  Justices^  {Chief  Justice  Shippen,  and  Ye  axes, 
jfuiticey  declining  to  take  a  part  in  the  decision,  on  account  of 
their  relationship  to  the  defendants)  conformably  to  which,  judg- 
ment was  entered  for  th^  plaintiff,  in  both  suits:  (1)  And  writs 
of  error  were  brought  upon  these  judgments. 

The 

(1)  I  banre  been  fftvoored  vitb  a  note  of  what  was  aaid  by  the  Judges  { 
fim  whicb>  in  substance,  may  be  collected  the  following  principles. 

Smith,  ^futtice.  This  is  strongly  pressed  as  a  case  of  sureties,  against 
whom  an  obligation  ought  never,  it  is  said,  to  be  extended,  beyond  the  strict 
tetter.  2  T.  Rep.  370.  But,  tlie  truth  is,  that  where  there  is  a  joint  obKgation, 
the  hiw  does  not,  abstractedly,  recognise  the  character  of  a  surety:  and,  afl6r 
ail,  soretiea  must  be  bound,  according  to  the  true  coiutruction  of  the  obligation, 
whatever  ina;^  be  the  fo^.of  the  expression.  1  £r.  Ch.  87. 

The  essential  question,  therefore,  is,  to  w^hat  duties,  does  the  condition  of 
the  bon4  refer  \  It  is  a  general  rule,  resulting  from  a  view  of  our  whole  offi- 
cial syHem,  that  where  an  officer  gives  a  bond  for  the  performance  of  hia 
duties,  h  shall  operate  to  protect  the  individuals,  who  are  obliged  by  the  law, 
to  res(Hl  to  his  office,  as  well  as  the  public,  by  whom  he  is  appointed.  From 
many  instances,  it  is  sufficient  to  mention  those  of  sheriffs,  coroners,  and  sur- 
Tcyon.  The  instance  of  an  auctioneer,  independent  of  the  positive  provision^ 
of  the  statute,  seems,  at  least,  to  be,  as  much  as  any  other,  within  the  reason, 
principle,  and  policy,  of  the  rule.  He  is  a  public  agent,  with  an  ezclusivo 
authority  to  seH  at  vendue.  Individuals  cannot  employ  any  other  agent  for 
the  purpose  of  selling  their  goods;  and  it  is  the  uniform  practice  to  leave  to 
htm,  too,  the  collection  of  tne  purchase  money.  Indeed!,  I  cannot  perceive 
h»w  the  owner  of  the  goods  coidd  consistently  with  the  various  provisions  of 
the  laws,  maintain  an  action  against  the  vendee,  for  the  price,  in  his  own 
name.  I  grant,  that  the  general  rule  is,  that  he  who  sells  by  anotlier,  is  in 
contempiatioQ  of  law,  the  seller  himself,  with  the  right  of  action  to  recover 
the  price:  but  that  nde  applies  only,  where  the  owner  of  the  goods  mi^ 
chase  his  agent,  and  not  where  he  is  obliged  to  employ  the  agent  of  the  nub- 
£c.  2  Stra.  1182.  Inconveniences  might  easily  be  suggested,  arising  from 
the  opposite  doctrine.  Auctioneers  often  advance  money  on  goods  sent  for 
sak:  would  it  be  just  that  the  owner  should  stiU  have  the  power  to  demantl 
«nd  recover  the  price,  ftom  the  purchaser?  On  a  sale,  the  state  acquires  a 
right  to  the  du^,  as  well  as  the  owner  to  the  purchase  money:  shall  the  owner 
be  aUowed  to  recover  the  duty,  as  well  as  the  price;  or  must  the  vendee  be 
exposed  to  two  demands,  and  two  suitA?  If,  then,  upon  motives  of  public 
policy,  a  public  agent  is  imposed  on  the  citizens  for  the  sale  of  their  goods, 
nothing  but  express  words  would  warrant  our  supposing,  that  the  legislature, 
while  uey  took  a  bond  to  protect  the  collection  of  a  small  revenue,  meaat  to 
leave  unprotected,  so  great  an  amount  of  private  property. 

The  i«ry  smaliness  of  the  penalty  of  the  bond,  has,  however,  been  urged  as 
an  argtimcnt,  to  show,  that  it  could  not  be  the  intentiort  of  the  legislature,  to 
embrace  the  interests  of  individuals,  as  well  as  the  rights  of  the  sUte.  To 
this  objection,  I  answer:  1st.  That,  in  proportion  to  th6  responsibility,  the 
penalty  is  larger,  than  in  the  case  of  sheriffs*  bonds. "  2d.  That  there  are 
several  auctioneers,  each  giving  a  bond  in  the  same  sum;  and  the  vendor 
may  consider  which  of  them,  and  his  sureties,  may  be  most  safely  entrusted. 
>d.  That  by  the  condition  of  the  auctioneer's  bond,  the  sums  collected,  are 
to  be  immediately  paid  over;  wli^reas,  in  the  case  of  a  sheriff,  the  monies 
levied  may  be  retained  for  a  considerable  time. 

Upon  the  whole,  I  think  judgment  must  be  rendered  for  the  plaintiff. 

BaACKEXRinaE,  jLtice.  The  act  of  the  23d  of  Septetnber  1780,  is  the  first 
that  reserves  a  per  centum  for  the  state,  on  sales  at  auction:  but  it  Will  not  be 
said,  that  adding  to  the  duties  of  the  auctioneer,  diminished  the  effect  of  the 

Vol.  IV.  O  obligation. 
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1804.  The  case  wiis  argued  on  the  IGth^  17th,  18th,  and  19th  ol 
\— y.i^/  yamtary  1804,  by  M*  Levy^  E.  Tilghman^  and  IngersoU^  for  die 
plaintiffs  In  error,  aqd  by  Letvisy  Rcrtvle^  S.  Levy^  and  Dallasy  for 
the  defendants  in  error.  And,  in  the  course  of  the  argument, 
both  sides  referred  to  the  following  sections,  of  the  several  acts 
of  the  general  assembly,  relative  to  auctions. 

Ist.  An  act  was  passed  on  the  14th  of  February  1729^,  (1  StaU 
Laws^  154.  Gali.  ediu).  "  for  regulating  pedlars,  vendues,  &c.'' 
The  preamble  recites,  ^^  Whereas  of  late  many  idle  and  vagrant 
"  persons  are  come  into  this  province,  and,  under  pretence  of 
^*  being  hawkers  or  pedlars,  and  carrying  goods  from  house  to 
^^  house  within  this  province  to  sell,  have  gready  imposed  upon 
^^  many  people,  as  well  in  the  quality  as  in  die  price  of  the  goods, 
"  and  under  colour  of  selling  their  wares  and  merchandizes, 
^*'  have  entered  into  the  houses  of  many  honest  and  sober  people, 
*^  in  the  absence  of  the  owner,  or  owners,  of  the  said  houses, 
^*  and  committed  felonies  and  other  misdemeanors,  to  the  great 
^*  prejudice  of  the  inhabitants  of  this  provipce*    For  remedying 
**  of  which  inconveniences,  and  preventing  such  evil  practices, 
^^  and  to  the  intent  that  no  persons  may  be  admitted  to  follow 
**  the  business  of  hawkers  and  pedlars  within  this  province,  but 
"  persons  of  known  honesty,  and  civil  behaviour,"  &c.    The 
sixth  section  of  the  act  provided,  "  That  no  person,  or  persons 
•*  whatsoever,  except  as  hereinafter  is  excepted,  shsdl,  after  the 
"  publication  of  this  act,  take  upon  him,  her,  or  themselves,  ta 
"  sell,  or  expose  to  sale.  In/  way  of  vendue ^  or  auction^  any  wares, 
"  goods,  or  merchandized,  within  the  city  of  Philadelphia^  unless 
**  such  person,  or  persons,  shall  be  recommended  by  the  mayor^ 
**  recorder,  and  aldermen  of  the  said  city  of  Philadelphia^  in 
"  their  open  sessions,  to  the  governor  of  this  province ;  and  shall 
**  have  g^ven  security  to  the  mayor  of  the  said  city,  for  the  time 
"  being,  for  the  use  of  the  corporatipn,  in  such  sum  as  shall  be 
**  agreed  upon  by  the  said  mavor,  &Crf  provided  the  same  do 
'*  not  exceed  the  sum  SOOl^^^or  his  or  their  honest  and  due 

pblif^tion.  Every  duty,  wbicji  an  auctioneer  is  bound  to  perform,  is  embraced 
in  tiie  terms  of  the  conditioni  and  paying  a\'er  the  proceeds  of  tlic  salei  to 
his  employers,  is  expressly  a  duty. 

The  reduction  oi  the  penalty  of  the  bond  from  20,000/.  to  2,000/.,  might 
raise  a  presumption,  that  when  a  revenue  was  contemplated,  the  revenue 
only  WM  to  be  protected;  were  not  that  circumstance  rebutted,  by  consi- 
deriqg  the  relative  value  of  mon^,  at  the  two  periods  of  passing  the  laws. 

Then,  the  auctioneer  is  a  pubic  agent,  who  must  be  emoloyed  to  sell  goods 
.    at  public  vendue.  He  is  not  only  the  exclusive  agent  to  sell;  but  the  law,  ob- 
viously, makes  him  thte  exclusive  agent  to  collect  the  amount  of  the  sales:  j 
the  owner  of  the  goods  cannot  forbid  the  payment  to  the  auctioneer,  and  re-  I 
cover  the  purchase  money  himself    In  such  a  state  of  things,  it  is  rcasonabh? 
and  just,  that  the  law  should  protect  the  private  citizens,  who  are  compelled 
to  trust  a  public  agent,  in  this,  as  well  as  in  any  other,  instance;  and  although 
the  penalty  is  small,  it  is  in  my  view  a  positive  provision  to  protect  the  custo-  ! 
tners  of  the  auctioneer,  as  well  as  the  revenue  of  the  public. 

Judgment  must  be  for  the  plaintifl^ 

"  execution  ^ 
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"  execution  of  the  ojffice  of  venduc'tnaster  within  the  city  of  Phik'    1804. 
**  delphia^  and  for  the  dice  observation  of  the  ordinances  ofthevaid  v,*>^>,^^ 
•*  cify,  touching  the  regulating  vendues^  orpt&Iic  sales^  or  auctions^ 
*^  within  the  same.^^ 

2d.  An  act  was  jAssed  on  the  26th  of  November  1779  (2  State 
Laws^  245.  M'-KearHs  edit,)  **fbr  the  effectual  suppression  of 
*^  public  auctions  and  vendues,  &c."  to  expire  at  the  termina- 
tioD  of  the  war.  It  provides  for  the  appointment  of  a  single 
"aucdoneer  of  the  city  of  Philadelphia-,  and  the  9th  section 
dedares,  "  that  the  said  auctioneer  shall,  before  he  enters 
*'upon  the  duties  of  his  office,  become  bound  with  two  sufficient 
^  sureties,  unto  the  president  of  the  supreme  executive  council 
"of  this  state,  in  the  sum  of  20,000/.,  conditioned  for  the  faith" 
*^  Jul  performance  of  the  duties  required  of  him^  and  for  the  honest 
"  and  just  satisfaction  and  payment  of  his  employers^  and  every 
"-  one  of  them.    And  besides  the  usual  attestation  required  of  the 

oficcis  of  this  state  by  law,  shall  take  an  oath  that  he  will,  to 

the  best  of  his  skill  and  abilities,  faithfully  perform  and  execute 

the  duties  required  of  him  by  this  act." 

3d.  An  act  was  passed  on  the  23d  of  September  1780  (2  State 
lam^  406.  M'Kean^s  edit.)  "  to  alter  and  amend,"  the  p"receed- 
ingact;  by  the  2d  section  of  which,  the  appointment  of  three 
aoedoneers  is  authorised,  "  who  shall  continue  for  and^  during 
"  the  will  and  pleasure  of  president,  &c.   and  shall  give  bond  to 
the  president  and  his  successors,  with  two  sufficient  sureties,, 
in  the  sum  of  20,000/.  for  the  faithful  discharge  of  their  duties^ 
and  for  welt  and  truly  performing  the  terms  and  payments  in 
ooid  by  this  act  directed  and  required:^*  by  the  3d  section  it  is 
pnmded,  that  the  said  auctioneers  shall  have  an  exclusive  right 
to  sell  by  public  vendue,  "  rendering  and  paying  to  the  state  trea^ 
^  surer,  for  the  use  of  the  commonwealth,  one  per  centum  oj  the 
^  gross  amount  of  the  sales,  so  by  him,  or  them,  made  as  afore- 
said, in  manner  following,  that  is  to  say ;  that  each  and  every 
of  the  said  auctioneers,  shall  once  in  every  three  months  render 
an  account  upon  oath  to  the  said  treasurer,  &c,  of  all  the  effects 
and  property  by  him  sold  at  any  time  before  the  said  time  of 
**  rendering  the  same  account,  and  since  his  lastjifttlement,  and 

*  shall  then  immediately  pay  to  the  same  treasurer  me  full  amount 
.**  of  the  said  one  pound  in  the  hundred  pounds  upon  thfe  same 
"  account.    And  upon  any  f^lure  in  rendering  the  same  account 

up<Hi  oath,  or  of  paymept  of  the  ssdd  sum  of  one  per  centum, 

*  any  auctioneer  so  failing,  or  neglecting,  shall  be  discharged 
'from  his  place,  and  the  said  boiid  put  immediately  in  suit:" 
And  by  the  8th  section^  it  is.  provided,  that  the  fees  or  recom- 
?cns9  of  the  auctioneers,  *^*'for  selling  at  public  auction,  collecting 

*  the  money,  and  paying  over  the  same  without  loss, or  waste,  shall 
■  be,  &c."  a  per  centage^  more  or  less,  according  to  the  nature 
of  the  specified  articles. 
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1804.  4th.  An  act  was  passed  on  the  13th  of  Af>ril  1782  (2voL  Stcac 
Smm^mmJ  LowSy  DcUL  cdtU)  by  which  the  compensation  of  the  auctioneers 
was  reduced,  ^^  for  their  expences  and  trouble  in  selling  any  pro- 
"  perty  at  public  auction,  collecting  the  money  and  paying  over 
"  the  same  without  loss;"  anadditionalone/»<v'^^^<^''<  was  charg- 
ed on  the  gross  sales,  for  the  use  of  the  commonwealth,  to  be  ac- 
counted for  and  paid  over,  as.  the  preceding  law  directs,  under  the 
penalty  therein  mentioned ;  and  it  was  declared,  ^^  that  the  several 
**  bonds  given  by  the  said  auctioneers  to  the  president,  for  the 
^  fcttthfid performance  of  the  duties  of  them  required  by  the  afore- 
"  said  act  ^  shall  be  a  security  for  the  payment  oj  the  one  per  centum 
"  imposed  by  this  act^ 

5th.  An  act  was  passed  on  the  9th  of  December  17%^  (2  State 
Laws  J  169.  DalL  edit,)  by  which  the  previous  acts  (with  certain 
exceptions)  were  made  perpetual;  auctioneers  were  prohibited 
from  buying,  at  public  sales,  on  their  own  account ;  and,  it  was 
repeated,  that  if  an  auctioneer  failed  or  neglected  to  account,  he 
should  be  discharged  from  his  place,  and  his  bond  put  in  suit. 

6th.  An  act  was  passed  on  the  19th  of  March  1789  (2  vol. 
State  Lawsy  680*  DalL  edit.)  by  which  the  appointment  of  an 
auctioneer  for  Moyamensing  was  authorised,  who  should  give 
bond,  with  two  sufficient  sureties,  in  the  sum  of  2000/.,  ^^  for  the 
*^  faithful  discharge  of  his  duty^  and  for  well  and  truly  perform- 
*'  ing  the  terms  and  payments  in  and  by  this,  act,  and  the  several 
**  acts  of  general  assembly <^  to  which  this  is  a  supplement j  directed 
,  *'  and  required^* 

7th.  An  act  was  passed  on  the  27th  of  March  1790  (2  voL 
State  LawSy  7T7*  DalL  edit.)  reducing  the  duty  on  sales  to  one 
per  cent^y  and  authorising  the  appointment  of  two  additional  auc* 
tioneers,  who  shall  give  bond  ^^  with  two  or  more  sufficient  sore- 
*^  ties,  in  the  sum  of  2000/.,  conditioned  for  the  faithful  discharge 
*'  of  their  and  every  of  {heir  respective  duties^  and  for  well  and 
**  truly  performing  the  tenns  and  payments  in  ana  by  this  acty 
"  and  the  several  acts  of  general  assembly  to  which  this  is  a  sup^ 
*'  plementif  directed  ana  reqxured.^'* 

8th.  An  act  was  passed  on  the  26th  of  jp^^rMffri/  1791,  (3  State 
Lawsy  91.  DaHt4^it*)  by  which  the  restriction  upon  the  auction* 
eers  to  sell  ^o^i9  Cfply  within  the  districts,  for  which  they  were 
respectively  appointed,  was  repealed  and  annulled.(l) 

For  the  plaintiff  in  error.  1st.  It  is  proper  to  premise,  that  the ' 
present  suits  are  instituted  against  sureties,  after  the  principal 
.    are  insolvent  and  dead.  And,  independent  of  any  peculiar  hard 

(1)  It  may  be  proper,  after  this  recapitulation,  to  obscnrc,  that  the  conditio.^ 
of  the  bonds,  in  the  present  cases,  were  not  drawn  strictJy  in  the  ternas  of  thd_ 
acts  of  assembly ;  .but  it  was  agreed,  to  argue  and  decide  the  general  question^ 
independent  of  any  objection,  that  ought  be  made  to  the  form  of  the  bonds. 
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ship  in  this  case,  it  is  a  rule  of  law,  as  well  as  of  equity,  that  the  1804* 
responsibility  of  a  surety,  shall  never  be  extended  beyond  the  u>v^< 
strict  letter  of  his  contract.  2  T.  Rep.  370.  2  WiU.  379.  4  Vez. 
jn  788.  Nor  is  the  contract  to  be  regarded  in  the  same  rigor, 
as  if  it  had  been  expressed  by  the  parties  themselves,  in  their 
own  terms;  instead  of  being  prescribed  by  a  legislative  act.  In 
such  a  case,  the  meaning  of  the  terms  employed  by  the  legislature, 
should  be  unequivocal,  plain,  and  clear,  before  it  is  adopted,  as 
the  meaning  of  the  surety,  to  bind  him  in  a  manner  so  injurious 
and  oppressive.  2d.  The  acts  of  the  assembly  of  the  year  1780, 
1782,  1783,  1789,  and  1790,  were  .in  force^  when  these  auctionr 
eers  were  appointed;  they  direct  that  bonds  shall  be  given,  and 
they  prescribe  the  terms  of  the  condition  of  the  bonds;  but  they 
do  not  expressly,  in  any  instance,  declare  the  bonds  to  be.  a  se- 
curity for  private  customers.  From  the  year  1729,  until  the  26th 
of  November  1779,  although  several  acts  were  in  force  to  regulate 
saks  at  public  vendue,  there  is,  likewise,  no  express  provision  to 
be  foimd)  declaring  the  bond  of  an  auctioneer  to  be  for  the  use 
of  the  individuals,  who  employed  him.  Then,  the  only  act«  in 
the  whole  of  the  system,  with  all  its  successive  modifications,  by 
which  the  bond  is  expressly  appropriated  to  the  protection  of  an 
injured  customer,  is  the  act  of  the  26th  of  November  1779. 
3d.  The  act  of  the  26th  of  November  1779,  by  adding  to  a  pro- 
vision, *'  for  the  faithful  performance  of  the  duties^  required  of 
"  the  auctioneer,'*  a  provision  *'  for  the  honest  and  just  satisfac- 
"  tion  and  payment  of  his  employers,  and  every  one  of  them;" 
shows  it  to  be  the  sense  of  the  legislature,  that  the  expressions 
of  the  former,  would  not  embrace  the  objects  of  the  latter  pro- 
vision. 4th.  The  duration  of  the  act  of  the  26th  of  November 
1779,  was  limited,  by  its  own  terms,  to  the  continuance  of  the 
var,  and  the  limitation,  of  course  aifected  the  supplemental  acts 
of  1780,  and  1782;  but  the  act  of  the  9tH  of  December  1783, 
rendered  the  supplements  perpetual,  and  so  much  of  the  act  of 
1779,  as  was  not  thereby  altered,  or  supplied.  Then,  it  is  to  be 
considered,  that  the  act  of  1780,  made  expressly  "  to  alter  and 
**  amend"  the  act  of  1779,  not  only  increases  the  number  of  auc- 
tioneers, but  prescribes  a  new  condition  to  be  annexed  to  their 
bond's;  to  wit;  ^^  for  the  faithful  discharge  of  tbeir  duties,  and 
I  *^  for  well  and  truly  performing  the  terms  andp^yments  in,  and 
^foy  this  act  directed  and  required,"  totally  oitiitting  the  passage 
b  Ae  condition  before  prescribed,  "  for  the  honest  and  just  satis- 
"  faction  and  payment  of  the  employers,"  of  the  auctioneer. 
5th.  The  terms  of  the  condition  prescribed  in  the  act  of  1780, 
supplied  and  superseded  the  terms  of  the  condition  in  the  act  of 
1779;  they  do  not  mean  the  same  thing,  and  particularly,  they 
do  not  both  embrace  the  rights  of  the  individual  employers,  as 
well  as  the  rights  of  the  public.  Thus,  the  duties  refeiTed  to  by  the 
act  of  1780,  are  the  duty  of  keeping  a  regular  register  of  horses, 
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lGi04.  and  of  accounting  to  the  state;  and  of  acting  fairly  between  buyer 
u-v«^  2u^d  seller;  while  "the  terms  and  payments''  required  to  be  per- 
formed, are  those  which  are,  specifically,  directed  and  required 
*'  in  and  by  this  act-^'*  and  the  act  no  where  directs  or  requires  a 
payment  to  the  employ*s  but  only  to  the  public.  It  is  true,  that 
the  act  of  1780,  as  well  as  the  act  of  1779,  declares,  that,  "  for 
*' selling  at  public  auction,,  collecting  the  money,  and  pajnng 
*'  over  the  same  without  loss  or  waste,"  the  auctioneer  shall  be 
allowed  a  per  centage;  but  there  is  in  this  provision  no  duty 
prescribed,  no  terms  and  payments  stipulated;  nothing  that  re- 
lates to  a  surety,  or  can  affect  him:  it  is  merely  an  enumeration 
of  the  services  to  be  performed,  by  the  agent,  in  considerattoti 
of  the  compensation  which  the  law  allows  him  to  demand  and 
receive.  6th.  The  legislative  intention  to  limit  the  operation  of 
the  bond  to  a  governmental  security,  may  be  fairly  inferred  from 
a  variety  of  considerations:  the  smallness  of  the  penalty;  the 
change  of  expression,  to  exclude  as  it  were,  the  opposite  con- 
struction, when  a  public  duty  was  first  imposed  by  the  act  of  1780; 
the  increase  of  the  number  of  auctioneers,  which  gave  individuals 
a  selection,  and  so  far  rendered  a- provision  in  their  favour  unne- 
cessary; the  express  provision  uniformly  made  for  individuals  by 
the  legislature  in  every  other  case  of  an  official  bond;  and,  finally, 
the  general  understanding  of  the  bar,  expressed  in  various  opin- 
ions given  upon  the  case  of  Major  Boyd.  3  State  Laws.  131. 
DaU.  edit.  7th.  It  is  not  a  sufficient  answer  to  these  arguments, 
that  auctioneers  are  public  agents,  possessing  a  monopoly  of  the 
sales  at  public  vendue,  to  whom  private  citizens  are  obliged  tof 
resort;  and,  therefore,  ought  to  be  protected.  In  the  first  place, 
the  regulations  of  the  acts,  though  they  compel  individuals  to 
employ  the  public  auctioneer,  do  not  prevent  a  spt- ciid  contract 
between  them,  as  to  the  collection  Sf  monies,  nor  even  a&  to  the 
rate  of  compensation.  Besides,  it  is  not  true,  that  the  acts  .ex- 
pressly empower  the  auctioneers  alone  to  collect  the  proceeds  of 
sales;  and  the  general  rule  of  law  is  well  established,  that  where 
the  dissenting  principal  declares  himself,  a  vendee  cannot  be  dis- 
charged by  a  payment  to  the  agent.  2  Vez.  221.  Even  in  the 
case  of  a  compulsive  agency,  if  the  employer  pays  the  duty  and 
commissions  to  the  auctioneer,  he  mav  sue  the  vendee  for  the 
purchase  mon^y.  7  T.  Rep.  359.  And  in  some  cases,  a  con- 
trary doctrine  would  be  iniquitous:  for,  suppose  the  auctioneer 
becomes  bankrupt,  before  the  money  is  collected;  may  his  as- 
signees collect  the  money^  and  put  the  employer  to  a  dividend? 
Or,  suppose  the  sales  are  made  lor  approved  notes,  at  distant  pe- 
riods, shall  it  be  deemed  right  and  lawful,  that  the  auctioneer 
shall  take  the  notes,  and  hold  them,  or  use  them,  at  the  risque  of 
the  employer,  till  the  credit  is  expired;  and,  possibly,  till  the 
money  is  recovered  upon  them  in  an  action  at  law! 
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For  the  defendants  in  error*  1st.  The  general  question  is,  whe-  1804. 
ther  the  official  bond  of  an  auctioneer,  is  a  security  for  his  fidelity  u-y...^ 
cowards  individuals^  as  well  as  towards  the  public^  On  this  ques- 
tion, whatever  is  ^e  meaning  of  the  legislature  in  the  acts  of  as* 
aembly,  is  the-meaning  of  the  pacrties  in  the  bond*  Both  princi- 
pal and  surety  are  bound,  according  to  that  meaning;  and  beyond 
It  neither  of  them  is  bound.  The  only  distinction  here  between 
the  principal  and  surety  is,  that  the  principal  may  be  liable  eithef 
at  common  law,  or  on  the  bond;  but  the  surety  can  only  be 
liabk  on  the  bond.  2  T.  Rep.  105.  1  H.  Black.  186.  On  the 
true  construction  of  the  bond,  however,  the  surety,  as  well  as  the 
principal,  would  be  liaUe,  even  beyond  the  direct  letter  (though 
the  present  case  requires  it  not).  4  B.  P.  C.  87.  And  the  obiter 
dicta  of  Buller  in  2  T.  Rep.  370.  must  be  explained  by  the  sub- 
ject matter;  while  the  authority  of  2  Wils.  379.  yields  to  the  con- 
trarj'  decision  in  1  T.  Rep.  291.  2d.  Under  every  modification 
of  the  office,  duties,  and  bonds,  of  auctioneers,  the  legislature 
meant  to  protect  the  customers  th^t  employed  them,  as  well  as 
the  government  that  appointed  them.  On  principle,  it  must  be 
meant,  since  the  legislature  takes  from  private  individuals  the 
right  of  chusing  their  own  agents ;  and,  from  analogy  to  other 
public  officers,  it  must  be  meant;  for,  there  is  not  a  single  in- 
stance in  the  whole  of  our  code,  where  an  official  bond  is  not, 
either  by  express  words,  or  the  established,  practical,  construc- 
tion, held  to  afford  remedy  and  relief  to  injured  private  persons; 
as  in  the  cases  of  sheriffs,  coroners,  administrators,  &c.  Cowp.  140. 
(against  Jm^/.  183^3  ^  Atk.  248.  2/n^/.650.  Faugh.  SS4.  12  Co. 
30.  b.  But  the  same  meaning  is  clearly,  and  necessarily  derived, 
from  the  words  of  the  legislature,  in  the  acts  under  immediate 
discussioik  Thus,  the  act  of  1729,  was  passed,  because  street 
vendues,  &c.  had  become  a  nuisance ;  no  revenue,  or  other  pub- 
fic  object,  than  to  ensure  fair  dealing,  was  contemplated;  and  the 
amdition  of  the  bond  was  simply  ^^  for  the  honest  and  due  exe- 
•*  cution  of  the  office."  No  other  honesty^  or  duty,  could  be  in 
view  here,  than  honesty  and  duty  towards  jhe  customers  8i  the 
auctioneer.  True,,  the  bond  was  given  for  the  use  of  the  corpo- 
mtion,  and  the  customers  had  no  personal  remedy  upon  it;  but 
still  it  operated  as  a  penalty  for  their  protection;  and  if  the  auc- 
&ineer  was  dishonest,  or  failed,  in  any  way,  to  do  his  duty,  the 
cnieiture  was  absolute  under  the  act  of  1729;  while  it  is  now 
EDQtended,  that  under  the  act  of  1780,  so  far  as  security  is  con- 
tned,  if  he  is  honest  to  the  public,  there  can  be  no  forfeiture  of 
e  official  bond,  let  him  be  ever  so  fraudulent  towards  the  pri- 
late  citizen.  The  aoof  1779  confirms  expressly  the  legislative 
■leaiung  to  be  in  favour  of  giving  a  security  to  the  employers  of 
auctioneers,  both  in  the  terms  of  the  condition  of  the  bond,  and 
(he  oath  of  the  auctioneer;  and  although  the  jrfiraseology  is 
fcnged,  the  substance  of  the  provisions  jremain  the  same;  "  an 

honest 


Digitized  by 


Googk 


104 '  Cases  Affirmed  or  Reversed  in  the 

1804.  Ao;2^«f  and  ^^  execution  of  the.  office/'  under  the  act  of  1729, 
^■■V'  mj  certainly  including  ^  an  honest  and  just  satisfaction  and  payment 
of  the  employers,  as  well  as  a  performance  of  the  genend  duties 
of  the  office.  But  in  the  act  of  1779  ^^  the  use  for  the  corpora- 
tion," is  discontinued;  no  other  use  of  the  official  bond  is  de- 
clared ;  the  penalty,  reduced  by  the  scale  of  depreciation,  is  nearly 
the  same  as  before;  certain  duties  are  prescnbed  in  the  9th  and 
10th  sections  (such  as  a  search  for  offenders,  and  collecting  and 
paying  over  the  proceeds  of  sales)  but  even  under  this  act  no 
duty  is  contemplated  to  be  raised,  on  sales  at  auction.  Then,  the 
essential  inquiry  rests  on  the  act  of  1780,  which,  as  well  as  aS 
the  subsequent  acts,  passed,  not  to  repeal^  but  to  alter,  amend, 
supply,  or  enlarge,  the  provisions  of  the  act  of  1779;  and  beiag, 
in  pari  materia^  must  be  considered  together,  in  order  to  ascer- 
tain the  true  meaning  of  the  sj^stem.  The  act  of  1780,  is  the 
first  that  contemplates  a  revenue  from  sales  at  auction;  but,  inde- 
.  pendent  of  the  provisions  to  secure  the  revenue,  it  continnes,  in 
substance,  the  provisions  to  protect  the  employers;  particularly 
making  it  a  duty,  on  which  the  right  of  compensation  arises,  to 
collect  the  proceeds  of  sales^  ^^  and  pay  over  the  same,  without 
loss,  or  waste."  But  it  is  urged,  that  the  act  of  1780,  when  it 
prescribes  the  Condition  of  the  bond,  omits  entirely  the  previous 
stipulation,  ^^  for  the  honest  and  just  satisfaction  and  payment  of 
employers ;"  and  claims  from  auctioneers  only  ^^  the  faithful 
*^  discharge  of  their  duties,  and  well  and  truly  performing  the 
^^  terms  and  payments,  in  and  by  this  act  directed  and  required.'' 
The  omission  suggested,  was  correct;  for,  in  the  previous  act, 
the  stipulation  was  tautologous  and  surplusage ;  as  tfie  duties  of 
the  auctioneer  (which  he  was  bound  to  perform)  were  emphati- 
cally to  collect  the  money  and  make  payment  to  his  employers, 
no  revenue  being  at  that  time  in  contemplation*  The  appoint- 
ment of  the  auctioneer,  fixes  his  duties,  as  does  the  appointnieiiC 
of  a  sheriff,  &c.  without  specification,  or  detail.  Selling,  collect- 
ing, and  paying,  form  the  great  outline  of  those  duties.  The  first 
and  second  are  common  both  to  the  state,  and  to  individuals; 
and,  as  to  the  third,  it  branches  into  a  payment  of  the  thx  to  th« 
state,  and  of  the  purchase  money  to  the  individuals.  Besides, 
*^  the  terms  and  payments  directed  and  required  in  and  by  thii 
act,"  are,  also,  to  be  performed;  and  the  payment  to  the  em* 
ployer  is  required  by  the  act,  as  well  as  the  payment  to  the  state* 
In  short,  the  two  members  of  the  condition  of  the  present  bond, 
fortifying  and  sustaining  each  other,  must  embrace  all  the  dudes, 
all  the  obligations,  which  the  laws  impose  upon  an  auctioneer,  oi 
the  meaning  will  be  constrained,  and  inconsistent  with  the  gene* 
ral  import  oi  the  words.  3d.  But  in  opposition  to  the  meaning 
of  the  legislature  thus  deduced,  every  kind  of  inference  is  offered 
as  well  from  the  silence,  as  the  expression,  of  the  laws.  It  is 
said,  that  neither  principal  or  surety  are  liable  to  the  employer. 
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lor  a  performance  of  their  duty  to  him ;  because  the  act  of  1780,    1804i» 
and  the  subsequent  acts,  do  not  say  so  expressly,  as  the  act  of 
1779  did;  and  because  the  penalty  of  the  bond  is  inadequate  to 
aford  an  indemnity  for  the  injury  to  which,  we  contend,  it  ap- 
plies.   If,  therefore,  the  words  omitted  had  been  retained,  the 
controversy  must  so  far  have  ceased;  and  the  only  question  is^ 
whether  words  equtpotent,  or  even  more  extensive  for  the  ob- 
ject, are  not  employed.  But  as  to  the  second  difficulty,  it  sounds 
m  this  absiutlity,  that  because  the  bond  is  not  sufficient  to  protect 
the  employer  entirely,  it  shall  not  protect  him  at  all.  Is  the  she- 
riflPs  bond,  is  a  surveyor's  bond,  is  every  administraticm  bond^ 
feond  commensurate  with  the  possible  delinquenc}',  or  defalca- 
tion? And  is  it  conceivable,  that  because  a  surety  is  called  on 
for  less  than  the  loss,  that,  therefore,  he  is  to  pay  nothing?  But, 
the  truth  is,  that  the  sum  is  more  adequate  now,  than  under  the 
act  of  1779,  when  its  application  to  the  relief  of  the  employer, 
is  admitted.    It  is  raised  from  the  scaled  value  of  518/.  (on 
20,00OiL  at  38|  for  one)  to  the  specie  value  of  2000/.    The  m- 
crease  of  the  number  of  auctioneers,  virtually  augments  the 
fond  for  the  indemnity  of  individuals;  the  restriction  to  sell  in 
their  respective  districts  (while  in  force)  limited  the  quantum 
of  custom  of  each  auctioneer;  and  the  obligation  to  account 
quarterly  with  the  state,  *under  the  penalty  of  an  immediate 
dismission  from  office,  reduced  the  demand  of  the  state  for  an 
indemnity  to  a  mere  possibility.   Neither  the  first  tax  of  one 
per  cent.,  nor  its  subsequent  accumulations,  could,  under  such 
circumstances,  require  the  protection  of  a  penalty  of  20OOL  from 
six  auctioneers.  Park.  273.  Something  more  must  be  protected 
than  the  revenue;  the  general  provision  of  the  act  of  1713, 
(1  voL  State  Laws^  102.  GalL  edit.)  gives  a  ground  of  expo- 
lidon  from  all  official  bonds;  and  when  revenue  onl^  is  meant 
to  be  protected;  or  'the  penalty  is  to  operate  as  a  punishment  to 
the  delinquent,  not  as  a  relief  to  the  injured;  in  the  English 
statutes,  as  well  as  in  the  Pennsylvania  code,  the  language  of 
the  legislature  is  appropriate  and  unequivocal.  19  Geo*  3.  c.  56m 
9.  7.  1  Anstr.  586.  4th.  If  arguments  ab  inconvementi  may  avail, 
what  can  be  more  forcible,  than  the  inconvenience  which  pro- 
ceeds from  the  opposite  construction,  when  the  auctioneer  is  re- 
garded as  a  public  agent,  invested  with  the  exclusive  right  to 
collect  the  monies  on  sales  at  auction?  The  rule  is  different  as 
to  a  common  law  agency ;  where  there  are  three  voluntary  par- 
ties, the  owner,  the  agent,  and  the  buyer;  2  Vez.  221.  and  the 
difference  is  not  destroyed,  though  modified,  in  the  case  of  an 
agent  del  credere.  Bull.  N.  P.  130.  7  T.  Rep.  359.    Here,  how- 
ever, the  licensed  auctioneer  is  not  only  a  legislative  agent,  del 
credere^  to  the  buyer,  but  the  state  constitutes  a  fourth  party, 
giving  the  law  to  every  part  of  the  transaction,  to  every  degree 
of  the  responsibilitv.    The  auctioneer  is,  thus,  a  trustee  for  the 
Vol.  IV.  P  state. 
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1804-  state.  He,  not  the  owner  of  the  goods,  nor  the  buyer,  mnst  pay 
^mmfrnrn^  thc  dutics  to  thc  State;  and  he  gives  the  security, not  the  ownen 
It  naturally  follows  (and  so  is  the  practice)  that  immediately 
upon  a  sale,  the  auctioneer  becomes  the  debtor  to  the  owner 
of  the  goods,  as  well  as  to  the  state.  The  owner  does  not  know 
the  purchaser,  and  seldom  inquires  for  him*  The  knowledge,  or 
the  inquiry,  would  be  superfluous,  as  the  aucdoneer  alone  pes- 
'  sesses  the  power  to  collect,  as  well  as  to  sell:  it  is  a  vested  rights 
by  operation  of  law,  and  not,  in  its  nature,  assignable.  2  DalL 
t7Af.  1  H,Black.  81.  WilUngy. Roland. {i)  But,  it  isanuniversal 
principle,  that  where  a  power  is  given,  a  duty  arises.  The  sh^* 
riff  has  a  power  to  execute  a  capias ;  and,  therefore,  it  is  a  duty 
to  do  it.  The  coroner  has  a  power  to  hold  inquests;  and,  there- 
fore, it  13  a  duty  to  hold  them. 

After  deliberation,  the  Court  were,  unanimously,  of  opinion^ 
that  the  auctioneer's  bond  was  intended,  by  law,  for  the  benefit 
of  his  private  customers,  as  well  as  for  securing  the  duties  pay- 
able to  the  government: 

And,  therefore,  the  judgments  of  the  Supreme  Court  were 
afl^med;  and  the  records  remitted  for  further  proceedings.  (2) 

(1)  Willtng  et  ai.  v.  Poniand  tt  al  in  the  Supreme  Courts  1791,  before 
M*K£AN,  Chief  yusiicet  and  Rush  and  Bryan,  yusticet.  This  was  an  action 
tiS  aetumpnt,  for  goods  sold  and  delivered.  The  goods  were  sent  by  tbeplain* 
tiffs  to  the  store  of  ^ohn  Meate^  a  licensed  auctioneer,  and  were  sold,  at  pub« 
lie  vendue,  to  the  defendants.  Meate  became,  soon  afterwards^  a  bankrupt; 
and  the  defendants  refused  to  pay  the  purchase  money  to  the  plaintiffs,  in* 
sisting  upon  a  ri^ht  to  set-oif  a  debt  due  to  them,  from  the  banln*upt  The 
Court  were  decidedly  of  opinion,  that  the  plaintiffs  could  not  maintain  the 
present  siiit;  that,  by  law,  the  right  of  action  is  vested  in  the  auctioneer;  and 
that  the  coitimon-law  rule  in  the  case  of  factor  and  principal,  did  not  sfiply  to 
the  case  of  a  public  auctioneer. 

A  verdict  was,  thereupon,  given  in  favour  of  the  defendant 
Bomie  and  Hallamell  (by  the  latter  of  whom  this  note  is  obligingly  fumisbedl 
for  the  pldntiffs,  cited  Com.  Dig.  title  "  Merchant.'*  B.  81.  U  Fia.  Ai>r,  9.  JRoU^ 
JRep.  337.  2  Vem,  638.  3  Bac  519.  2  Stra.  1 182.  Co.  B.  p.  236,  7.  Bradford  and 
M'Kean,  for  the  defendants,  who  cited  Bull.  N.  P.  130.  280.  12  Mod.  314.  5. 
MoUoy,  466. 

(2)  In  the  case  of  Dallas  V.  Mazlehunt  et  al  the  defendants  paid  tbe 
amount  of  the  penalty  of  the  bond  into  the  Supreme  Court,  to  be  disposed  off 
as  the  Court  should  direct.  Todd^  for  several  creditors  who  had  not  brou{|;ht 
suits,  or  whose  suits  were  subsequent  in  date,  to  Mrs.  GapperU  suit,  asked 
the  opihionof  the  Court,  whether  the  creditors  o£  Footman  were  not  entitled 
to  share  in  the  fund,  pro  rata?  Dallas  and  S,  Le^y  urged,  that  upon  principle 
and  autbority»  the  creditor  first  suing,  was  entitled  to  be  first,  and  completely 
paid,  before  other  creditors  were  admitted.  The  Court  were  clearly  of  that 
opinion;  and  Mrs.  Capper's  debt  with  interest  was,  accordingly,  satisfied^ 
reaving  only  the  surplus  of  tbe  fund  for  other  cireditors. 
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Geyer's  Less^ip  tcrsus  Irwin. 

THIS  ejectment,  depending  in  Alkghcmy  county,  was  marked 
for  trial,  on  the  list  of  causes  at  Nisi  Prius*  The  defend* 
anOs  attorney,  after  looking  at  the  papers  of  tb^  opposite  party, 
confessed  judgn^e^t* 

But  now  Lewis^  producing  an  affidavit  of  a  just  and  legal  de- 
fence, moved  to  set  aside  die  judgment,  on  the  ground,  princi- 
pally,  that  the  defendant  was  a  member  of  the  general  assembly, 
aittending  his  public  duty  at  Philadelphia^  at  the  time  of  marking 
the  cause  for  trial,  and  confessing  the  judgment.  He  said,  that 
the  attorney  had  been  compelled,  either  to  go  to  trial,  or  to  con* 
&ss  judgment;  and  that  not  being  possessed  of  hia  client^s  proofs, 
he  had  preferred  the  latter  course :  but,  he  insisted,  that,  during 
the  sesuon  of  the  legislature,  every  member  was  privileged 
against  the  necessity  of  attending  to  his  private  suits;  and  that, 
therefi>re,  the  cause  had  been  irregularly  (rfaced  upon  the  trial  list. 

IttgersoUj  for  the  plaintiff,  denied,  that  the  legislative  privilege 
extended  to  the  present  case;  and  urged,  that  even  if  it  was  a 
case  <^  privilege,  the  attorney  had  waived  it,  by  omitting  to  ob- 
jctt  at  the  proper  time. 

By  the  Court:  A  member  of  the  general  assembly  is,  un- 
doubtedly,  privileged  from  arrest,  summons,  citation,  or  other 
civil  process,  during  his  attendance  on  the-  public  business  con- 
fided to  him.  And,  we  think,  that  upon  principle,  his  suits  can- 
not be  forced  to  a  trial  and  decision,  while  the  session  of  the 
legislature  continues. 

But  every  privileged  person  must,  at  a  proper  time,  and  in  a 
pn>per  maimer,  claim  the  benefit  of  his  privilege.    The  judges 
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1/90.    are  not  bound,  judicially,  to  notice  a  right  of  privilege,  nor.  to  ' 
erant  it  widioitt  a  claim.  In  the  present  instance,  neither  the  de- 
fendant, nor  his  attorney,  suggested  the  privilege,  as  an  objection 
to  the  trial  of  the  cause:  and  this  amounts  to  a  waiver,  by  which 
the  party  is  forever  concluded. 

We  are,  therefore,  unanimously  of  opinion,  that  the  judgment 
caimot  now  be  set  aside,  or  opened. 


Carson  verstis  Hood's  Executors. 

DEBT.  Plea,  nil  debet.  The  principal  point  in  this  case  was, 
whether  debt  would  lie  against  executors,  on  a  simple  con- 
tract of  the  testator? 

Bradford,  for  the  plaintiff,  stated  the  rule  to  be,  that  if  the 
executors  demur  to  the  action,  they  are  entided  to  judgment; 
but,  if  they  plead  to  issue,  they  cannot^  afterwards,  make  the  ob- 
jection: and  the  following  autJiorities  were  cited  to  maintain  the 
distinction.  Cro.  E.  GOO.  557.  Cro.  C.  IS7.  Cro.  E.  121.  1  AruL 
162.  Golds.  106.  Leon.  165.  Vaug'h.  99.  t  Sid.  333.  Plottd* 
Rep.  182.  Palm.  32.  Cro.  E.  435.  459.  Teh.  56.  1  Lev.  200. 
t  Vent.  139.  Vaugh.  97. 

The  Court,  being  unanimously  of  this  opinion,  gave  iudgmenl!; 
for  the  plaintiff:  having,  on  a  preliminary  point,  decided,  that 
after  a  verdict,  they  will  presume,  every  thing  was  done,  at  the 
trial,  which  was  necessary  to  support  the  action,  unless  the  con- 
trary appeared  upon  the  record.  3  Burr.  1725.  1729.  1  Wik^ 
325.    2  Stra.  1190. 
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Donaldson  versus  Means. 


'T'HIS  was  an  action  brought  by  the  indoTBee  of  three  bills  of 
X  exchange,  against  the  indoraor*  On  the  trial,  it  appeared, 
that  the  bitts  weire  drawn  in  Jpril  1776,  at  thirty  days  sight,  by 
Sethaniet  Newton^  on  Wilt  and  Hobaon  of  London^  m  favor  of  T. 
Armstrong^vaid  indorsed  successively  by  Armstrongs  and  by  Means^ 
die  defendant;  that  the  bilk  were  presented,  and  noted  for  non« 
acceptance,  on  the  24th  of  JUarch  1777 1  and  that  they  were  pre* 
aented,  and  protested  for  non-payment,  on /the  26th  of  April  1777 • 

The  qnestion  to  be  decided,  was,  whether  due  notice  had  been 
given  to  die  defendant  of  the  protest  of  the  bills  ^  or  he  had  dime 
any  act,  which  amounted  to  a  waiver  of  noticed 

On  this  point,  a  letter  was  produced  from  the  [^indiF  to  his 
fadier,  dated  the  10th  of  May  1778,  advising  of  the  protest,  and 
inquiring  where  Means  resided.  It  was  proved,  that  the  father 
showed  this  letter  to  Means^  as  soon  as  possible  after  it  was  re« 
ceived,  and  Means  repeatedly  promised  to  remit  the  amount  of 
the  bills ;  but  the  protest  was  not  exhibited  to- him,  and  never  ask* 
edfor;  nor  was  any  application  made  to  the  drawer,  or  to  the  first 
mdoTsor,  for  payment.  Another  letter  was  produced,  dated  the 
12th  of  August  1779,  written  by  the  defendant  at  Philadelphia^ 
to  the  plaintiff  at  Su  Eustatia^  in  which  he  mt^nttoned,  that  he 
had  received  a  letter  of  the  year  1776,  referring  to  the  protested 
biDs;  expressed  a  hope,  that  they  would  soon  be  paid;  observed, 
^t  for  want  of  a  protest  he  had  not  been  able  to  get  payment 
from  the  drawer;  but  promising,  nevertheless,  to  pay  the  amount 
to  the  plaintiff,  whenever  it  was  in  his  power  to  make  a  remit- 
tance. 

For  the  plaintiff s  it  was  contended,  1st.  That  during  the  war, 
^hen  ccndnental  money  was  a  tender,  the  holder  of  a  bill  of  ex- 
change 
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1791*  change  should  not  be  required  to  pursue  that  strict  punctuality, 
which  might  properly  be  exacted  from  him  in  a  time  of  peace, 
and  when  his  debt  was  not  liable  to  be  discharged  in  a  depreci- 
ated paper  currency.  1  DalL  271.  That  notice  being  in  fact  r&j 
ceived  of  the  dishonoured  state  of  the  bills,  it  was  not  necessary 
in  law  to  produce  the  bills  and  the  protests;  and  that  since  die 
letter  of  August  1779,  the  plaintiff  relied  upon  the  defendant's, 
new  promises  of  payment.  2d.  That  even  if  a  protest  ought  t#; 
have  been  transmitted,  yet,  as  the  defendant,  with  a  full  know- 
ledge of  all  the  circumstances,  has  made  a  new  assumption,  it  is 
too  late  for  him  to  take  advantage  of  the  omission  in  that  respect,, 
For,  although  want  of  notice  may  be  considered,  originally,  as 
tantamount  to  payment;  there  are  many  cases  in  which  the  rule 
does  not  apply,  or  is  dispensed  with.  As,  where  the  drawer  of « 
bill  has  no  assets  in  the  hands  of  the  drawee;  or  where  the  draw- 
er himself  waives  the  right  and  benefit  of  notice.  1  T.  Sep*  408, 9» 
Bull.  N.  P.  272.  276.  2  T.  Rep.  713.  And  in  the  latter  case,  if 
he  knows  the/act^  though  he  is  ignorant  of  the  lawy  he  shall  bcj 
bound  by  his  waiver.  Doct.  and  Stud.  303.  j 

For  the  dejendant.  Independent  of  the  special  promise  alleged 
by  the  plaintiff,  the  defendant  cannot  be  charged  on  the  bills  of 
exchange;  for,  a  protest  is  essential  to  enable  any  of  the  parties; 
to  recover  against  the  others ;  and  it  must  be  exhibited.  The  iaw^ 
in  this  respect,  is  founded  on  good  sense.  By  exhibiting  the  piXK 
test,  the  holder  of  the  bill  shows,  that  he  looks  to  the  person,, 
whom  he  addresses,  for  payment;  and  by  delivering  the  protest^ 
upon  receiving  satisfaction  himself,  he  enables  that  person  to 
pursue  his  remedy  against  those  who  are  ultimately  responsible. 
But  1st.  There  is  nothing  in  the  letter  of  August  1779,  which 
can  be  regarded  as  an  express,  unqualified,  promise.  The  whole 
letter  must  be  taken  together.^  It  complains  of  a  wunt  of  the  pro- 
test; and  its  general  spirit  is  no  more,  than  a  declaration,  that 
^  although  the  protest  ought  to  have  been  sent,  as  it  is  presumed 
^  to  have  been  received,  yet  the  holder  shall  not  be  permitted  to 
"  suffer."  2d.  Even  regarding  it,  however,  as  a  promise,  it  it 
not  legally  binding,  if  it  was  made  under  a  mistake.  5  Burr.  2670* 
2  T.  Rep.  648.    Cowp.  287.    1  P.  Wms.  357.   2  Chan.  Cas.  154 

By  the  Court:  The  law  upon  the  subject  is  so  clear,  that  the 
whole  case  resolves  itself  into  the  question  of  fact,  on  whidithelaw 
is  to  arise.  If  the  proof  is  sausfactor}',  that  the  defendant,  under 
a  knowledge  of  all  the  circumstances,  absolutely  promised  to  payi 
he  is,  incontestably,  bound  by  his  promise.  But,  if  his  engage* 
ment  was  of  a  conditional  nature,  that  he  would  pay,  when  the 
protest  was  transmitted;  or  if  any  material  fact  was  unknown  to 
him  at  the  time  of  making  the  promise,  the  verdict  should  cer* 
tainly  be  in  his  favqur. 

Verdict  fdr  the  plaintiffs 

Coxe^  for  the  plaintiff. 

E.  Tilghmany  for  the  defendants 
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Little  versus  Dawson  et  at.  Executors  of  Jones*  imm^mmj 

CASE  for  services  rendered  by  yane  Little^  the  plidntiff,  to 
Aquih  Jones^  Ae  testator. 

The  Court,  in  the  charge  to  the  jury,  stated,  that  it  was  in 
foil  proof,  that  the  plaintiff  had  served  uie  testator,  with  great 
diligence,  for  a  period  exceeding  eleven  years,  on  whfch  two 
quesdons  arose:  1st.  Was  she  entided  to  any  compensation? 
2(L  Had  she  received  a  compensation?  As  to  tht^rst^  it  was 
lULED,  that  if  the  services  were  rendered  merely  in  expectation 
of  a  l^cy,  without  any  contract,  express  or  implied,  but  relying, 
bnplicidy,  on  the  testator's  generosity,  the  action  could  not  be 
maintsuned.  The  weight  of  the  evidence,  however,  is  that  he 
promised  to  take  care  of  her,  though  he  did  not  say  how;  that 
at  one  time  he  offered  to  marry  her;  and,  at  another  time,  he 
said  that  he  would  provide  for  her  as  a  child.  As  to  the  second 
question,  it  is  merely  a  matter  of  fact,  on  which  the  jury  must 
decide. 

For  the  Plaintifj  Rawle. 

For  the  Defendant^  Sergeant  and  Roberts^  who  cited  1  Vem. 
98.  2  AtL  251.  409.  2  Stra  728.  1  Doll.  265.  1  Bar.  \S7. 
Praet.  Reg.  357.  3  Rep.  Chan.  64.  2  Stra,  910. 
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Bradley's  Lessee  versus  Agnes  Bradley, 

EJECTMENT  tried  in  Dauphin  county/  The  lands  in  qaca- 
tion  were  once,  incontestably,  the  lands  of  the  defendant; 
for,  the  plaintiff  claimed  under  her.  The  plaintiff  set  up  an  imme- 
diate title  by  the  will  of  Samuel  Bradley^  deceased  {the  husband 
of  the  defendant)  who  devised  the  premises  to  him,  the  contents 
of  the  will  being  proved  by  the  person  who  drew  it;  but  in  order 
to  prove  a  tide  in  the  devisor,  parol  evidence  was,  also,  given,  that 
the  defendant  had  previously  conveyed  to  him  in  fee.  To  rebut 
this  evidence,  proof  was  produced,  that  the  conveyance  in  fee 
was  executed,  merely  for  the  purpose  of  making  the  devisor  a 
plaintiff  in  partition ;  and  that,  immediately  afterwards,  that  con* 
veyance  was  destroyed;  and  a  deed  (which  was  exhibited) 
made  to  him /or  life.  The  principal  quesdon  agitated  in  Court 
was,  whether  the  deed  for  life,  was  genuine,  or  forged?  But 
when  the  jury  withdrew,  two  of  them  testified  to  their  brethren, 
that,  although  the  defendant  had  bought  the  land;  yet,  the  bonds, 
which  she  gave  for  the  purchase  money,  were  unpaid,  when  she 
intermarried  with  the  testator,  and  that  the  testator  had  been 
obliged  to  discharge  them.  On  this  representation,  several  of  the 
jury,  who  were  before  in  favour  of  the  defendant's  tide,  concurred 
in  finding  a  verdict  for  the  the  plaintiff:  and  a  modon  was  made 
for  a  new  trial,  on  the  following  grounds. 

Ist.  That  the  verdict  was  against  evidence,  and  the  opinioa  ol 
the  Court. 

2d.  That  the  jury  had  misbehaved,  by  hearing  testimony,  which 
was  not  delivered  in  open  Court. 

3d.  That  evidence  was  allowed  to  be  given  of  the  contents  o( 
a  deed,  and  of  a  will,  without  previous  notice  to  the  defendant  to 
.  produce  it^ 
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On  argaing  the  motion  for  a  new  trials  fngersoll^  for  the  defend-  1 792. 
ant,  produced  the  depositions  of  two  of  the  jurors^  setting  forth,  ^m^^-m^ 
that,  after  the  jury  had  withdraAvTi,  two  other  jurors  had  affinned 
certain  matters  of  fact,  which  (though  the  facts  were  denied  at 
the  time)  had  induced  the  deponents  to  find  a  verdict  for  the 
pl^ntiff:  and,  also,  the  depositions  of  two  witnesses,  conitradicting 
the  facts,  that  had  been  so  aiSrmed.  Lewis^  for  the  plaintiff,  pro- 
duced the  depositions  of  six  of  the  jurors,  explaining  their  con- 
duct, and  averring,  that  the  whole  twelve  were  of  opinion,  that 
another  deed,  cotiveying  the  premises  in  fee,  had  been  executed. 

After  commenting  on  the  evidence,  upon  the  first  and  second 
grounds  of  exception  to  the  verdict,  Ingersoll  cited  the  following 
authorities  upon  the  second  ground  to  show^  that  the  evidence 
of  the  misconduct  of  the  jurors  was  admissible:  Cro.  E.  189. 
Moore^  599.  2  Morg.  Ess.  25.  1  Stra.  644.  Salk.  647.  and  the 
following  authorities  upon  the  third  ground  to  show,  that  parol 
evidence  <rf  the  contents  of  a  deed  can  only  be  admitted,  after 
nodce  to  produce  the  deed  itself.  2  T.  Rep.  43.  201.  4  Burr. 
2489.  He,  also,  urged  that  it  was  a  cause  of  value ;  and,  in  every 
aspect,  meilted  reconsideration.  1  Dall.  234.  12  Vin.  Abr.  336. 
47.  12  Mod.  347,  8.  Doug.  118.  123. 

For  the  plaintiff,  Lexvis  observed,  that  the  verdict  was  given 
on  a  question  of  fact,  after  a  full  hearing,  in  a  case,  in  which  a 
recovery  is  not  conclusive ;  and  that  the  principle  which  influenced 
Courts  to  interfere  with  the  province  of  juries,  by  setting  aside 
a  verdict,  did  not  apply  to  such  a  case.  He  investigated  the  evi- 
dence on  the  trial;  aid  insisted,  that  it  was  not  necessary  for 
the  plaintiff  to  produce  the  deed  in  fee,  but  only  to  establish  that 
it  once  existed,  for,  no  subsequent  destruction  of  it,  could  revest 
the  estate  in  the  grantor;  that  whatever  difference  of  opinion 
might  exist,  on  other  points,  the  jury  were  unanimously  of  opinion, 
that  such  a  deed  was  executed;  and  it  was  immaterial  to  the  issue, 
on  the  question  of  title,  whether  the  defendant  had  paid  the  pur- 
chase money,  or  not.  As  to  the  parol  evidence  of  the  will,  the 
copy  of  one  will  was  produced,  and  the  scrivener,  who  drew  the 
other,  besides  testifying  what  passed  on  the  occasion,  when  the 
defendant  was  present,  exhibited  the  originid  rough  notes  of  the 
draft.  If  this  evidence  was  admissible,  it  was  conclusive ;  for, 
she  knew  of  the  devise  to  the  plaintiff  in  fee,  and  she  acquiesced 
in  it.  It  was  admissible,  without  notice  to  produce  the  will;  be- 
cause, it  was  not  offered  to  establish  a  title  under  the  will,  but  to 
prove  co-temporaneous  conversations  and  actions  of  tlie  parties, 
fi"om  which  the  fact  of  an  existing  conveyance,  in  fee,  to  the  tes- 
tator, might  be  inferred.  The  general  rule,  however,  is  conceded, 
that  in  order  to  introduce  parol  evidence  of  the  contents  of  a  deed, 
its  existence  and  loss  must  be  proved ;  or  proof  must  be  given 
that  it  was  in  the  possession  of  the  opposite  party,  who  refused 
Vol.  IV.  Q  after 


Digitized  by 


Googk 


114  Cases  Ruined  ako  Adjudged  itr  the 

1792.  after  reasonable  notice,  to  produce  it.  But  the  evidence,  in  Ac 
u^yi-^;  present  case,  was  not  offered  to  prove  the  contents  of  a  deed  m 
the  defendant's  possession;  but  the  contents  of  a  deed,  which 
she  had  actually  destroyed.  The  reason  of  the  rule  ceasing,  the 
rule  itself  roust  cease.  I'he  only  remaining  topic  for  remark,  re- 
spects the  misconduct  of  the  jurors ;  upon  which  there  is  an  es« 
sential  variance  in  the  evidence.  But,  it  is  enough  to  say,  that 
if  the  jury  did  misbehave,  the  proof  of  the  fact,  in  order  to  affect 
themselves,  or  their  verdict,  must  proceed  from  another  quarter: 
it  cannot  be  received  on  their  own  depositions.  1  T.  Rep.  11. 

Ingersoll^  in  reply*    The  motion  for  a  new  trial  is  as  proper, 
^nd  as  much  countenanced,  in  ejectments,  as  in  any  other  suits* 
4  Burr.  2221.  If  a  deed,  given  for  a  special  purpose,  is  after* 
wards  cancelled,  and  a  subsequent   deed    is    accepted  by   the 
grantee  for  a  less  estate,  the  destruction  of  the  first  deed  will 
operate  as  a  revestment.  Whether  the  deed  in  fee  was  given  for 
a  special  purpose,  constitutes  the  great  inquiry  in  the  present 
cause;  and  the  establishment  of  the  fact  will  be  decisive  (mc 
way,  or  the  other.  Nothing  can  fairly  be  infeh-ed,  from  the  sup* 
posed  .acquiescence  of  the  defendant  in  the  devise ;  for,  the  de- 
vise does  not  specify  the  land  in  question ;  ^ut  includes  it,  if  it 
is  included,  in  a  general  sweeping  clause,  disposing  of  all  his  real 
and  personal  estate.  The  rule,  as  to  giving  the  contents  of  deeds 
in  evidence,  is  not  susceptible  of  the  qualifications  suggested  for 
thp  plaintiff;  nor  was  there  any  idea  at  the  trial,  that  the  deed  was 
destroyed,  though  it  was  said  to  be  secreted.  As  to  the  mode  of 
proving  the  misconduct  of  a  jur)',  it  must  be  conceded,  that  the 
Courts  have  varied  in  their  opinions  and  practice.  How  far  jtutOT 
should  be  permitted  to  accuse  themselves  of  a  high  misdemeanor, 
is  a  dqubt.    Yet,  in  3  T.  Rep*  a  witness,  who  had  received  a  i 
hribe,  was  permitted  to  prove  the  act  of  corrupting  him  against 
the  defendant;  because,  the  necessity  of  the  case  required  it.   A 
tiimilar  necessity  seems  to  furnish  the  same  law,  in  cases  like  the  \ 
present.  In  Cowperthwalte  v.  Jones^  the  jury  setded  the  damages  | 
by  a  mesne  form,  taken  from  a  calculation  of  the  several  sums,  "i 
which  the  jurors,  individually,  set  down ;  and,  on  a  motion  for  a  ^ 
new  trial,  the  affidavits  of^die  jurors,  proving  the  fact,  were 
read,  and  considered  by  the  Court.    That  the  matters  stated,! 
were  imiaatcrial  to  the  issue,  cannot  surely  avail  the  plaintiffi 
when  it  is  recollected,  that  they  had  a  decisive  effect  against 
the  defendant;  and  that  they  were  false. 

After  advisement,  the  Court  were  clearly  of  opinion,  that  a 
a  new  trial  ought  to  be. granted. 

fiule  for  a  new  trial  absolute* 
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Smith  versus  Brodhead's  Executors. 

THIS  cause  was  tried  at  Berks^  Nisi  Prius^  in  October  1791, 
when  the  jury  found  the  following  special  verdict: 

"  The  jury  find,  that  in  the  year  1 785,  the  plaintiff  sold  a  tract  of 
«'  land  to  Daniel  Brodhead^  Esq.  (the  husband  of  Rebecca  Brod- 
**  head^  the  defendant's  testatrix)  for  the  sum  of  500/.;  that  the 
"  land  has  since  been  sold,  by  execution,  after  the  death  of  Re* 
"  hecca  Brodhead^  the  testatrix,  for  the  proper  debt  of  the  said 
"  Daniel;  that  150A  of  the  purchase  money  was  paid  in  hand^ 
"  and  die  said  Rebecca  gave  six  bonds  for  the  payment  of  the 
<' residue,  in  amiual  instalments;  that  the  said  Rebecca^  at  the 
"  time, of  executing  the  bonds,  was  a  feme  covert j  living  with 
^  her  husband,  and  continued  so  to  do,  until  her  deaith ;  that  she 
^  was  seised  of  a  separate  estate,  under  a  deed  of  setdement, 
"  with  power,  inter  alta^  to  make  a  will;  that  by  her  last  will, 
"  duly  proved,  she  appointed  the  defendant  her  executor,  and, 
**  inter  alia^  directed  the  payment  of  her  debts ;  that  two  of  the 
"  bonds  were  duly  paid  in  the  lifetime  of  the  said  Rebecca;  and 
"  the  present  action  is  brought  upon  another  of  the  bonds. 

"  If  upon  the  above  case,  the  Court  should  be  of  opinion,  that 
*'  the  plaintiff  is  en  tided  to  recover,  the  jury  find  for  the  plaintiff  in 
^this  cause  60/.  debt,- 12/.  12«.  damages,  and  six  pence  costs; 
*  otherwise,  they  find  for  the  defendant*" 

The  general  question  was,  whether  the  bond  of  ^fcme  covert^ 
bound  her  estate,  in  the  hands  of  her  executors,  under  the  cir- 
cumstances stated,  in  the  special  verdict? 

For  the  plaintiffs  the  case  was  discussed  on  several  grounds : 
Ist.  That  a  Court  of  Chancery  would  give  relief  upon  the  bond. 
2d.  That  to  prevent  a  failure  of  justice,  the  Courts  of  Pennsyl- 
vania will  amplify  tlieir  jurisdiction,  upon  principles  of  equity. 
5d.  That  the  will  of  the  testatrix,  directing  the  payment  of  debts, 
would  make  the  bond  a  charge  on  the  executors,  as  a  debt  iu 
equity.  And  the  following  authorities  were  cited  to  show  the 
principle,  on  which  a  Court  of  equity  would  interpose ;  and  the 
extent  to  which  the  Courts  of  Pennsylvania  had  exercised  an 
quitable  jurisdiction.  1  Fez.  517.  163.  Prec.  Ch.  328.  Gilb.  Eq.' 
83.  2  Vez.  193.  Br(ywn.  Chan.  20.  2  Atk.  68.  1  T.  Rep.  5. 
Pow.  on  Cont.  89.  1  DalL  213,  4.  339,  340.  Eq.  Rep.  Gilb.  84. 
1  Dall.  17.  72.  428.  2  Fern.  225.  Doug.  53.  Cowp.  201.  4. 
The  executors  being  bound  to  pursue  the  directions  of  the  will, 
the  devisee  ought  not  to  be  permitted  to  resist  it. 

For  the  defendant.  A  Court  of  Chancery  would  not  do  that 
for  the  plaintiff,  which  would  be  the  consequence  of  a  general 
judgment  in  his  favour.    The  wiftj's  engagejncnts  have  never 
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'  1792.  been  satisfied  in  equity,  beyond  her' personal  estate,  and  the  rents 
L^y-  and  issues  of  her  real  estate;  but  a  general  judgment  in  Pemi' 
sylvania^  would  bind  the  real  estate  absolutely;  so  that  it  might 
be  taken  in  execution  and  sold.  If,  indeed,  this  were  a  Court  of 
equity,  the  defendant  might  make  many  matters  appear  to  rebut 
the  plaintiff 's  equity,  which  it  is  too  late  to  urge  on  a  special 
vervlk  t.  And  this  Court,  as  a  Court  of  common  law,  will  never 
consider  bonds  as  appointments,  when  the  .party  could  not  legally 
enter  into  a  bond.  2  P.  Wms.  Norton  v.  TurriL  1  Br.  Ch*  16- 

Cur.  adv.  vult.  (1). 


The  Commonwealth  versus  Dillon,  (2) 

THE  prisoner  (a  boy  about  12  years  old)  was  indicted  for 
arson,  in  burning  several  stable's,  containing  hay,  &c.  He 
was  examined  before  the  mayor  of  the  city  of  Philodelphia,  on 
the  20th  oi  December  1791,  and  then  confessed  the  commission 
of  the  offences,  with  which  he  was  charged.  But,  as  his  own 
confession  was  the  principal  evidence  (indeed  there  was  no  other 
positive  evidence)  against  him,  his  counsel  insisted,  that  it  was 
obtained  under  such  duress,  accompanied  with  threats  and  pro- 
mises, as  destroyed  its  legal  credit  and  validity.  The  €%'idence 
on  that  point  was,  substantially,  as  follows: 

On  the  18th  o{  December y  the  prisoner  was  committed  to  the 

J' ail  of  Philadelphia^  and  the  next  day  was  taken  before  the  mayor; 
ut,  at  that  time,  he  made  no  confession.  On  the  18th  and  19A 
of  December  he  was  visited  and  interrogated,  by  several  respec- 
table citizens,  who  represented  to  him  the  enormity  of  the  Grime; 
urged  a  free^  open,  and  candid,  confession,  which  would  so  ex- 
cite public  compassion  as,  probably,  to  be  the  means  of  obtain- 
ing a  pardon;  while  a  contrary  course  of  conduct  would  leave 
him,  in  case  of  a  conviction,  without  hope:  and  they  added,  that 
they  would  themselves  stand  his  friends,  if  he  would  confess. 
The  inspectors  of  the  prison  endeavoured,  likewise,  to  obtain  from 
him  a  discovery  of  his  offtnces,  and  of  his  accomplices.  They 
carried  him  into  the  dungeon;  they  displayed  it  ih  all  its  gloom 
and  hort*or;  they  said  that  he  would  be  confined  in  it,  dark,  cold, 
and  hungr}%  unless  he^  made  a  full  disclosure ;  but  if  he  did  make 
n  disclosure,  he  should  be .  well  accommodated  with  room,  fire, 
and  victuals,  and  might  expect  pity  and  favour.  The  prisoner 
continued  to  deny  his  guilt  for  sometime ;  and  when  his  master 
visited  him,  he  complained  of  the  want  of  clothes,»fire,  andnour- 

(1)  The  Reporter  has  not  been  able  to  trace  tlie  decision  of  this  cause. 

(2)  The  trial  was  held  at  a  Court  of  Oyer  and  Terminer^  in  Philadelphia^  on 
the  olst  of  January  1792,  before  M'Kean,  Chitf  Justice,  ajiU  Shippe!?  and 
Bkadford,  ywticfs.  ^ 
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Uunent    Atlength^  however,  on  the  19di  of  December^  he  made    179^^. 
mccessive  acknowledgments  of  the  facta  contained  in  his  confes-  ym^m^-^mj 
son,  which  was  fonnally,  and  to  all  appearance,  voluntarily,  made 
before  the  itiayor,  on  the  succeeding  morning;  and  which  was 
lepeated,  with  additional  circumstances,  at  subsequent  periods. 

In  the  priaoner^s  defence^  the  following  authorities  were  cited, 
principally  to  guard  the  jury  against  the  danger  of  mere  pre- 
sumptive evidence,  and  an  extorted  confession  of  guilt,  through 
force,  hope,  or  fear,  particularly  in  the  case  of  an  infant.  4  BL 
Com.  357.  Fost.  243.  2  Tru  per  Pais.  603.  2  H.  H.  P.  C. 
225.  ^EU  Com.  326.  Leach  C.  L.  248.  319.  3  Com.  Dig.  511. 
Siaundf^42.  2  H.  H.  P.  C.  284,  5.  3  Bac.  Abr.  131.  3  Inst. 
252.  %mawk.  604.  8  Mod.  Fo6t.  11.  244. 

For  the  commomvealth.  The  confession  was  delivered  before 
the  mayor,  and  afterw^ds  repeated  and  enlarged,  without  the 
least  appearance  of  constraint,  or  terror.  No  public  officer  has 
improperly  attempted  to  excite  fear,  or  hope,  as  the  medium  of 
extorting  a  discovery ;  and  all  that  was  said,  or  done,  in  that 
re^ct,  proceeded  from  the  avowed  friends  of  the  prisoner,  and 
Ae  known  promoters  of  humanit}'.  Besides  the  confession  itself 
bears  intrinsic  marks  of  its  sincerity  and  truth;  and  neither  the 
wiUness  of  the  boy's  motive,  for  committing  the  crimes,  nor  his 
path,can  afford  a  satisfactory  answer  to  the  charge.  Fost.  70.  And, 
after  all,  to  destroy  the  legal  effect  of  the  confession,  as  evidence, 
it  must  be  proved,  1st,  that  previous  improper  means  were  em- 
ployed; and  2d,  that  the  confession  was  ^he  immediate  conse- 
quence of  those  improper  means. 

By  the  Court  :  The  fact  of  the  arson  is  established ;  and  it 
oaSy  remains  to  decide,  whether  it  was  committed  by  the  priso- 
ner? The  proof  against  him,  depends  upon  his  own  confession, 
slightly  corroborated  by  the  testimony  of  two  witnesses.  The 
confession  was  freely  and  voluntarily  made,  was  fairly  and  openly 
received,  before  the  mayor;  and,  therefore,  it  was  regularly 
read  in  evidenpe.  But  still,  it  has  been  urged,  that  it  was  thus 
apparendy  well  made  before  the  mayor,  in  consequence  of  im- 
proper measures  previously  pursued  witli  the  boy.  The  interfe- 
rence of  the  inspectors  of  the  prison  was  certainly  irregular; 
though  the  public  anxiety,  in  which  they  participated,  upon  this 
extraordinary  occasion,  may  be  admitted  as  an  excuse.  The  . 
manner  in  which  he  was  iu"ged,  though  not  threatened,  by 
the  citizens  who  visited  him,  may,  likewise,  be  objectionable. 
But  is  it  reasonable  to  infer,  that  all  the  prisoner's  confessions 
vere  falsely  made  under  the  influence  of  those  occurrences? 
Consider  the  nature  of  the  offence.  It  cannot  be  openly  perpe- 
trated; for,  it  would  be  instantly  prevented;  and  if  it  is  secredy 
perpetrated,  how,  generally  speaking,  can  the  offender  be  detect- 
ed, 
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1792*  ed)  but  by  his  own  declarations?  If  such  declarations  are  volun 
imm^^j  tarih/  made,  all  the  world  will  agree,  that  they  furnish  the  strongesi 
evidence,  of  imputed  guilt*.  The  hope  of  mercy  actuates  almosi 
every  criminal,  who  confesses  his  crime;  and  merely  that  hi 
cherishes  the  hope,  is  no  reason,  in  morality,  nor  in*  law,  to  disbci 
lieve  him.  The  true  point  for  consideration,  therefore,  is,  whethei 
the  prisoner  has  falsely  declared  himself  guilty  of  a  capital  offence! 
If  there  is  ground  even  to  suspect,  that  he  has  done  so,  God  for 
bid,  that  his  life  should  be  the  sacrifice !  While,  therefore,  on  the 
one  hand,  it  is  remarked,  that  all  the  stables  set  on  fire,  were 
in  the  neighbourhood  of  his  master's  house;  that  he  has,  ic 
part,  communicated  the  facts  to  another  boy;  that  his  conduct 
had  excited  the  attention  and  suspicion  of  a  girl,  who  h^w  himj 
and  that  he  expressed  no  wish  to  retract  the  statement,  which  he 
has  given:  the  jury  will,  on  the  other  hand,  remember,  that  ii 
they  entertain  a  doubt  upon  the  subject,  it  is  their  dut}'  to  pn> 
nounce  an  acquittaL  Though  it  is  their  province  to  administei 
justice,  and  not  to  bestow  mercy ;  and  though  it  is  better  not  tc 
err  at  ail;  yet,  in  a  doubtful  case,  an  error  on  the  side  of  mercy  ii 
safer,  is  more  venial,  than  error  on  the  side  of  rigid  justice. 

Verdict,  Not  Guilty.(l) 

For  the  Commonwealth^  IngersoU^  attorney-general. 

For  the  Prisoner^  Sergeant  and  Todd. 

(1)  The  humanity  of  tlie  jury  beings  gratified  by  an  acquitAl  of  the  priaonef^ 
from  the  capital  charge*  he  was  indicted  and  competed,  on  the  same  facts,  fia 
a  misdemeanor.  By  the  reform  df  our  penal  code|  Arstn  is  no  longer  a  capita] 
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Morris's  Lessee  versus  Smith. 

■p  JECTMENT  for  23  acres  in  Philadelphia  county.  It  was 
£j  agreed,  that  jfchn  Hunt^  (under  whom  both  parties  claimed) 
(Bd  sebed  of  the  premises ;  and  the  lessor  of  the  plaintiiF's  im- 
mediate  title  was  derived  under  a  judgment  obtained  against 
Surahs  executors,  in  jfune  term  1786,  at  the  suit  of  Thomas 
Corbin  for  lOSL  10s*;  upon  which  there  was  an  execution,  a 
fheriflPs  sale,  and  a  sheriff's  deed  to  the  plaintiff,  dated  the  5th 

itymeirsr. 

The  defendant  relied  upon  this  statement:  Hunt  died  the  31st 
of  Mirch  1778,  having  made  his  will,  and  leaving  an  only  son, 
»ho  sold  and  conveyed  the  premises  to  William  M-Ctillough^  on 
Ae  26th  of  December  1 778,  tor  a  full  and  valuable  consideration, 
^ut  it  was  decided  in  the  year  1786,  (1)  that  such  a  conveyance 
if  the  heir  at  law,  or  devisee,  was  not  sufficient  to  protect  the  real 
tstate  from  creditors;  and,  then,  the  widow  and  executrix  of 
fiwit,  confessed  a  judgment  to  Corbirij  upon  which  the  premises 
^tre  taken  in  execution,  and  sold  to  the  lessc/k*  of  the  plaintiff, 
but,  in  truth,  for  the  widow's  use.  jfohn  Hunt^  the  father,  had, 
>lao,  left  a  considerable  real  property  in  New^Jersey;  yet,  to  de- 
feat M^CullougKs  purchase,  and  to  get  clear  of  the  law  of  Penn- 
^hanioj  that  property  was  left  unsold,  and  unappropriated;  and 
&  premises  pursued  to  satisfy  this  voluntary  judgment. 

But  the  plaintiff,  to  rebut  the  insinuation  of  collusion  and  fraud, 
froved  satisfactorily,  that  Hunt  had  purchased  the  lands  in  Penn- 

EhforuCy  as  well  as  in  New^Jersey^  with  money  borrowed  from 
►rim;  for  the  amount  of  which  he  had  given, his  bond,  dated 
the  Ist  of  January  1762;  that  several  partial  payments  were  in- 

(1)  Sea  1  Dall  i?q».  170. 

•         dorsed 
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1 792.  dorsed  on  the  bond ;  that,  oh  the  26th  of  October  1 768,  the  balanoj 
u^v^i-^  being' then  considerable,  flttnf  conveyed  to  Corhin  a  tract  of  land 
in  New-Tor  k^  and  several  tracts  of  land  in  New-Jersey^  includii^ 
the  greater  part  of  the  property  mentioned  by  the  defendant;  thai 
on  the  6th  of  September  1787,  the  plaintiff  conveyed  the  premises 
to  James  Pemberton^  for  the  nominal  consideration  of  fiveshiUingsj 
and  that  Pemberton  executed  a  declaration  of  trust,  to  the  use 
of  Corbin. 

Upon  this  developement  of  the  case,  however,  two  points  were 
made,  and,  at  the  request  of  the  counsel,  reserved  for  fiitmt 
argument: 

1st.  Whether  the  land  could  be  sold  by  virtue  of  the  judgment; 
without  a  scire  facias  agsdnst  the  terrc'tefianti 

2d.  Whether  the  land  was  liable  for  the  testator's  debts,  aftei 
being  aliened  by  the  heir  at  law,  bona  fide ^  and  for  a  valuafab 
consideration? 

Verdict  for  the  plaintiffl  (1) 


Calhoun's  Lessee  "oersus  Dunning.  (2) 

EJECTMENT.  The  inception  of  the  plaintiff's  title  depend 
ed  upon  an  extract  from  the  record  of  licences,  or  granti 
by  Blunston^  dated  March  1734-5,  which  was  merely  a  minuted 
these  words:  "  John  Calhoun  200  acres  on  Dunning* s  run,  callfl 
**  the  Dry  Springs  between  Jacob  Dunning  and  Ezekiel  Dun 
"  ning.^  By  the  field  notes  of  Cookson^  a  surveyor,  it  appears 
that  mere  was  a  survey  of  the  land  on  the  22d  of  March  1743-4 
for  Robert  Dunning  \  but  a  memorandum  was  afterwards  mad 
by  one  Morse^  a  clerk  to  the  surveyor,  '*  that  the  land  was  claun^ 
*'  by  the  heh-s  of  John  Calhoun!'^  John  Calhoun  having  enten 
a  caveat,  the  decision  of  the  board  of  property  was  pronouiicel 
on  the  24th  of  November  1766,  setting  forth,  "  that  under  Bbk 
^^  stores  licence,  J.  Calhoun  took  possession  and  cleared  thrd 
'*  acres,  built  h  cidbin,  and  returned  to  Chester  county,  where  | 
"  dwelt:  that  in  1743  one  Armstrong  got  a  warrant,  but  was  txA 
"  by  Dunning  that  the  land  belonged  to  Calhoun^  of  whom  1 
^^  had  purchased  it:  that  afterwai^s  Dunning  took  out  a  wa 
"  rant  in  his  own  name,  and  got  a  survey  made,  on  which  a  c| 
"  veat  was  entered  against  him:  that  an  ejectment  was  brougi 
*^  m  which  Dunning  lost  the  possession ;  that  Dunning  then  pu 
"  chased  Armstrong's  warrant,  got  a  siuvey  upon  it,  and  xux 

(1)  It  does  not  appear  that  these- questions  were  ever  argued  in  the  pres< 
suit.  But  see  1  DalL  Rep.  481. 

(2)  Decided  at  Carlisle,  in  CumJterland  county,  ITtsi  Prius,  11th  May  17< 
before  Shipped  and  BuiDFOR©,  2^stUe4. 

"  daimi 
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I  ^  daimej  a  patent:  but  the  board  of  property  ordered  the  patent  1792. 
^«to  issue  to  Calhoun^^  By  will,  dated  the  19th  of  September 
|lfS2,  John  Calhoun  devised  the  premises  to  Rebecca  Calhoun^ 
[who  conveyed  the  same  to  James  Calhoun^  the  lessor  of  the  plain- 
idSyby  deed  the  20th  July  1763;  and  he,  having  made  a  re-sur- 
vey, on  the  5th  of  September  1788,  obtained  a  patent  on  the  3d 
rf  4^1789. 

The  defendant's  claim  depended  on  the  following  facts:  In 
1753  Dunning  lived  on  the  premises  and  reaped  com  on  it  so 
late  as  1 778-  In  1 779,  one  Caruthers  wa^  making  a  fence  on  part  of 
the  land;  he  continued  to  live  there  at  the  time  of  the  re-survey 
in  1788;  and  he  was  considered  as  the  owner  by  purchase  from 
Calhomu  But  in  1764,  a  survey  was  made  for  Dunjiing^  under 
Armstrontr^s  warrant,  which,  as  the  surveyor  affirmed,  left  thfe 
disputed  land  entirely  out  of  the  lines.  In  an  action  of  trespass, 
between  Dunning  and  Caruthers^  (p^ca,  liberum  tenementum)  there 
•as  a  reference,  in  the  year  1783,  on  which  it  was  awarded,  and 
4e  award  affirmed  by  the  Court,  that  the  line  should  be  run  be- 
jtween  the  parties,  so  as  to  leave  the  disputed  land,  in  the  pos- 
I  session  of  the  plaintiff.  Dunning, 

1st  It  was  objected,  that  the  record  of  the  action  of  trespass, 
[Csold  not  be  read  on  the  trial  of  the  present  ejectment,  as  it  was 
tt>t  between  the  same  parties.  But,  it  was  answered,  diat  Cart^ 
'fc«,  the  defendant  then,  was  now  the  person  really  interested, 
as  owner  of  the  land;  that  Calhoun  was  merely  a  trustee;  and 
li^t,  as  an  action  might  be  brought  in  the  name  of  the  cestui  que 
<nBf,  1  Dall*  Rep*  72.  the  judgment  ought  to  be  admitted* 

And,  by  the  Court:  We  can  never  acquiesce,  in  an  attempt, 
to  maoifesdy  calculated  to  evade  the  truth  and  justice  of  the 
cas^  Shall  it  be  in  the  power  of  a  party,  by  suppressing  a  deed; 
«r  by  employing  the  name  of  a  trustee;  to  avoid  the  legal  effect 
^  a  judgment  rendered  against  him?  In  the  action  of  trespass, 
Conithers  pleaded  liberum  tenementum^  as  to  the  very  lands  now 
daimed  by  Calhoun;  and  Calhoun  has  never  controverted  his 
tight.  It  is  plain,  therefore,  that  CalhourCs  name  is  now  employ* 
'tti,  for  the  use  of  Caruthers;  and  that  the  parties  are  really,  though 
'W.  nominally,  the  same,  in  both  suits. 

Objection  over-ruled. 

2d.  In  the  charge  to  the  jury,  it  was  stated, 
By  the  Court;  Bhinston^s  licences  have  always  been  deemed 
\y^\  and  many  titles  in  Pennsylvania  depend  upon  them.  The 
tquital)le  right  acquired  by  the  lessor  of  plaintiff  under  a  licence, 
[MS  been  perfected,  by  a  survey,  and  patent;  so  that  he  clearly 
possesses  a  legal  title  to  the  land  in  dispute. 
»  On  the  other  hand,  the  defendant  has  no  office  right,  but  rests 
;^is  pretensions,  on  an  early  possession,  the  exclusion  of  the  dis- 
Vol.  IV.  R  puted 
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1792*  puted  land  in  the  re-survey  of  1764/^  and  the  award  and  judg^j 
^mm^m^  ment,  in  the  action  of  trespass.  Of  the  equitable  circumstancesj 
the  jury  will  judge,  with  this  remark  from  the  Court;  that  aj 
mere  improvement  right^  ought  never  to  be  rendered  effectual  ioj 
favour  of  a  setder,  when  it  commences  subsequent  to  the  exist* 
ence  of  the  legal  right,  regularly  vested  in  another. 

The  great  objection,  however,  to  the  plaintiff's  recovery,  arises 
from  the  award  and  judgment.  To  be  sure,  an  award  cannot 
give  a  right  to  land;  but  a  report  of  referees  will  seule  a  dispute 
about  land,  either  in  an  ejectment,  or  in  an  action  of  trespass. 
In  the  case  of  Fox^s  Lessee  v.  Franklin^  a  similar  report  has  been 
made,  and  affirmed.  Indeed,  such  a  report  is  more  operative 
than  a  verdict:  for,  a  verdict  in  ejectment  is  not  conclusive;  but 
when  parties  chuse  to  adjust  their  disputes  amicably,  they  gene- 
rally agree,  that  the  award  shall  be  final;  and,  under  such  an 
agreement,  neither  of  them  can  hope  again  successfully  to  agitate 
the  same  points. 

Under  this  charge,  the  plaintiff  suffered  a  nonsuit.  (1) 


Gander's  Lessee  'oersus  Bums  et  al. 

EJECTMENT  for  lands  in  Miffiin  county.    On  the  trial  of 
the  cause,  the  following  general  principles  were  stated  ia 
the  charge  to  the  jury. 

By  the  Court:  The  first  inquiry  is,  whether  the  location  anA 
warrant  call  for  the  same  place.  If  they  do,  then  as  there  is 
ground  enough  to  satisfy  both,  one  shall  not  run  away  with  al], 
but  shall  be  confined  to  what  he  purchased* 

This  is  the  rule  in  the  board  of  property,  and  if  SnedorC's  rig^hts 
have  not  been  abandoned  nor  transferred  to  Dearmofidj  it  is  the 
rule  that  ought  to  be  applied  here. ' 

Those  rights  do  not  seem  to  have  been  abandoned:  for  in 
1761,  the  children  were  infants,  and  were  hardly  of  age,  wiien 
this  action  was  brought.  Laches  tannot,  therefore,  be  imputed. 

Whether  Dearmond  putchased  must  be  left  to  the  jury:  he 
had  the  receipt,  and  that  is  some  grolmd  for  presumption  added 
to  his  own  declarations,  which,  as  they  come  on  the  part  of  the 
plaintiff,  are  evidence. 

But  if  the  rights  remain,  then  the  next  question  is,  how  shall  I 
the  location  and  warrant  be  laid?  This  must  be  determined' 
either  by  the  (1)  description;  or  (2)  by  the  prior  improvement; j 
or  (3)  by  the  priority  of  date. 

As  to  the  description,  Snyder  calls  for  Ever  hart  as  his  boun* 
dary,  and  Foster  for  Buchanan^  at  opposite  ends  of  the  whole  | 

(1)  Decided  at  Nisi  Prius,  GariUie,  Cumberland  county,  in  Maj  1792. 

tract; 
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tract:  so  that,  it  would  seem,  one  might  begin  on^  one  quarter,    1792. 
and  another  on  tfie  other  quarter,  till'fhey  meet.  s^^^.^^ 

But  if  the  priority  of  improvement  is  clear,  that  being  the  spot 
^signed  hy  the  improver,  ought,  perhaps,  to  be  assigned  to  him. 

If  no  odder  rule  can  be  taken,  the  priority  of  date,  ought  to 
give  the  preference  to  the  party  whose  warrant  is  oldest,  to  lord 
it  as  he  chuses. 

Verdict  for  the  plaintiif,  &c. 


Massey  et  al.  Executors  of  Massey  versus  Learning.  (1) 

DEBT.  Plea,  payment,  with  leave  to  give  the  will  of  testatrix 
in  evidence. 

The  case  was,  simply,  this:  Mrs.  Massey^  the  testatrix,  was 
ma  low  state  of  health  for  some  time  before  her  death;  the  de- 
fendant took  the  charge  of  her  affairs,  and  had  some  accounts 
against  her;  but  he  borrowed  150^  from  her,  for  which  he  gave 
a  bond  payable  in  one  year,  with  interest.  On  the  5th  of  June 
1784,  she  made  her  wiU,  which  was  proved  on  the  21st  of  june^ 
containing,  among  other  things  this  bequest:  ^'  I  give  to  T. 
Ltamng^  in  consideration  of  his  many  services  to  me,  200/.  in 
real  specie;  provided  he  brings  no  account  against  me  and  my 
estate;  and  if  he  happen  to  bring  any  account  against  me,  or  my 
estate,  then  this  bequest  to  be  void;''  with  a  devise  over  of  the 
testatrix's  estate.  The  legacy  was  paid  to  T.  Learning  \  the 
ptesent  action  was  brought  upon  his  bond;  and  the  question  of 
W  arose,  whether  the  bequest  operated  as  a  release? 

The  plaintiff's  counsel  suggested,  that  they  were  ready  to 
{ffove,  that  there  was  a  deficiency  of  assets  to  pay  debts. 

Upon  this  suggestion,  it  was  agreed,  that  a  verdict  be  given 
far  the  plaintiff,  subject  to  the  opinion  of  the  Court,  whether  the 
bequest  was  an  extmguishment  of  the  debt?  If  it  was  so  consi- 
dered, then  the  plaintiff  shall  be  at  liberty  to  prove  a  deficiency 
of  assets,  for  the  pa3rment  of  debts. 

After  depending  for  a  great  period  on  the  docket,  the  suit 
was,  finally,  marked  "  not  to  be  brought  forward." 

Tilghman  and  Levy^  for  the  plaintiff. 
Sergeant^  for  the  defendant. 

(1)  Tried  at  Nisi  Prius,  Philaiklphia  county,  in  M<^  1792; 
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September  Term  1792. 


Vaughan  et  ai.  Assignees  of  Nancarrow  versus  Blanchard 

et  aL 

DEBT,  for  rent.  The  facts  wer^  these:  Nancarrow  advertiaed 
to  let  the  room  and  front  cellar  of  a  house,  Which  he  rent* 
ed  from  Pemberton ;  and  the  defendants  agreed  to  take  them  al 
130/.  per  annuniy  commencing  the  27th  of  ytiiy  1784,  and  con- 
tinuing till  the  end  of  Nancarrow*^  term  in  the  house.  A  lease 
in  writing  was  drawn,  but  never  executed,  though  the  defendants 
entered  into  possession  of  the  premises,  made  some  repairs^  and 
paid  a  part  of  the  rent.  Soon^  however,  after  the  defendants  had 
taken  possession  of  the  room  and  cellar,  it  was  again  advertised 
to  be  let,  with  directions  to  apply  to  them  for  particulars ;  and, 
accordingly,  they  let  the  premises  to  one  Dixon ;  Dixeny  again 
let  them  to  Fox^  the  agent  of  a  merchant  of  the  name  of  L€uffer\ 
and  Leiiffer  deposited  a  considerable  quantity  of  merchandize  ia 
the  cellar.  Nancarrow  now  claimed  a  right  to  pass  through  the 
front  cellar,  into  the  back  cellar;  Leiiffer  objected  to  it;  but,  upon 
Nancorroxv^s  persevering,  he  took  another  house,  at  the  end  of 
Dtxoti^s  time  (6  or  9  months)  to  which  he  removed  his  goods. 
Leuffer'*s  agent  offered  to  pay  his  rent  to  Nmicarrow^  but  Nan- 
carrow refused  to  accept  it,  unless  the  receipt  was  taken,  as  from 
Blanchard.  Under  these  circumstances,  the  present  action  was 
brought  to  recover  a  half  year's  rent,  on  a  demise  (as  stated  in 
the  declaration)  to  hold  from  the  27th  of  July  1784,  until  the 
ejqpiration  of  Nancarrow^ a  term  in  the  premises,  with  an  aver- 
ment that  Nancarrow  had  a  lease  from  Pemberton.  Blanchard^ 
•then,  instituted  an  action  against  Fox^  to  whom  the  premises 
were  under-let  for  Leuffer\  but  declaring  that  he  would  only 
prosecute  his  clium,  if  he  was  compelled  to  pay  the  plaintiffs,  in 
the  present  suit. 

1st.  Sergeant 
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1st.  Sergeant  and  InffcreoU^  for  the  defendants,  moved  to  non-  1792. 
suit  the  plaintiiFs,  because  there  was  no  proof  of  a  lease  from  Xm^^^^ 
Fembertcm  to  Nancarrow^  as  the  declaration  averred.  The  only 
ground  of  recovery  in  this  action,  is  either,  that  the  defendants 
actually  occupied  the  premises ;  or  that  the  plaintiils,  in  pursu« 
ance  of  the  bargain,  had  vested  them  with  a  right  of  occupancy. 
Now,  the  lease  of  the  defendants  was  made  dependent  upon  the 
lease  of  Pemberton ;  and  non  constat  that  such  a  lease  existed, 
as  it  has  not  been  produced,  or  any  regular  account  given  of  it. 
Ikug.  642,  3. 

But,  by  the  Court  :  Whether  it  is  necessary,  or  not,  in  this 
action,  to  prove  the  existence  of  a  lease  from  Pemberton^  there 
is  no  ground  for  a  nonsuit.  The  plaintiffs  have  offered  some 
evidence  to  show,  that  Nancarrow  possessed  a  term  m  the 
house  J  and  of  the  operation  and  effect  of  that  evidence,  how- 
ever it  applies  to  the  issue,  the  jury  must  judge  and  decide., 

2d.  In  the  charge  to  the  jury,  it  was  stated  by  the  Court,  that 
the  cause  depends  upon  a  single  fact,  whether  Nancarrow  had 
a  right  of  passage  through  the  front,  into  the  back,  cellar?  The 
affirmative,  it  was  incumbent  on  the  plaintiffs  to  prove;  but 
they  had  not  proved  it,  either  by  written,  or  parol,  evidence. 
Jhen,  the  law  declares,  that  such  an  interruption,  in  the  enjoy- 
ment of  the  premises,  demised,  will  suspend  the  rent. 

Verdict  for  the  defendants. 


The  Commonwealth  "oersus  Margaret  Biron. 

INDICTMENT  for  the  murder  of  Jane  M'Glaughlim  It 
appeared  in  evidence,  on  the  trial,  that  Hugh  M^Gicaighlin, 
the  husband  of  the  deceased,  rented  from  the  prisoner,  a  part  of 
the  house,  in  which  she  lived;  that  on  the  10th  oijune  1792, 
while  it  rained  hard,  a  noise  was  heard  at  the  house,  and  the 
deceased  was  attempting  to  get  in;  that  she  said,  "  You  whore, 
let  me  come  in ;"  and  the  prisoner  said,  "  You  whore,  you 
sha'nt;'*  that  the  deceased  appeared  to  be  then  in  liquor,  though 
hy  all  accounts,  she  was  a  very  quiet  woman;  that  the  prisoner 
opened  the  door,  and  she  and  the  deceased  began  to  struggle, 
when  the  former  pushed  the  latter  down  the  steps,  and  her  head 
stnick  the  wall;  that  the  deceased  seemed  to  be  bent  by  her 
faD,  and  the  prisoner  came  out  of  the  house,  saying,  "  Ah! 
"  this  is  the  way  I  am  troubled  with  this  kind  of  people !  her 
^^ husband  has  just  left  her  in  this  situation;"  that  the  wit- 
aess  observed,  **  You  pushed  her  down,"  to  which  she  answered, 
**  I  did  not;"  but,  after  the  deceased  was  carried  into  the  house, 
she  acknowledged  that  she  had  done  it,  and  said  she  was  in  a 
great  passion;  and  that  the  deceased  and  the  prisoner  used  be- 
fore 
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1792.  fore  to  quarrel,  but  had  not  been  seen  to  strike  each  other.  Onr 
examining  the  deceased,  Dn  Hutchinson  said,  that  he  found  i 
considerable  injury  done  to  the  bone  on  one  side  of  the  head^: 
but  that  the  wound  was  not  necessarily  mortal ;  and  he  thought, 
from  appearances,  t^iat  the  deceased  must  have  been  intoz)oated| 
at  the  time  of  her  fall* 

^  By  the  Court:  The  circumstances  present  to  the  considera- 
tion of  the  jury,  a  case  of  atrocious  manslaughter;  but,  in  our 
opinion,  no  more. 

Verdict,  guilty  of  manslaughter,  but  not  guilty  of  murder,  (l) 

.  (1)  The  indictment  waa  tried  in  a  Court  of  Oyer  and  TenDUier»  in  FhiltM' 
phia  county,  on  the  19th  of  Kw9ember  X792. 
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PENNSYLVANIA. 


April  Term  1793. 


The  Bank  of  North- America  versus  Pettit 

CASE  against  the  payee  and  indorser  of  a  promissory  note, 
drawn  by  George  Henry ^  for  1100  dollars,  payable  in  45 
iajrs,  and  dated  the  26th  of  March  1785.  The  defence  was> 
tbt  due  notice  had  not  been  given  of  the  drawer's  non-payment 
of  the  note;  and  the   following   evidence   was   produced  /rd 

VACOTU 

For  the  plaintiff^  the  runner  of  the  bank  stated,  that  he  be- 
fiered  he  gave  the  drawer  notice  when  the  note  became  due,  as 
it  was  hi»  custom  to  do;  that  it  was  also  his  custom,  at  the  expi- 
ndon  of  the  three  days  grace,  to  give  the  indorser  notice ;  and, 
he  conceived,  he  must  have  called  on*  the  defendant  on  the  even- 
ing of  the  last  day  of  grace;  but,  if  not  then,  he  was  very  clear 
he  called  the  jiext  day,  or  the  second  succeeding  day  at  farthest; 
^3the  thinks  he  spoke  to  the  defendant's  son,  and  supposes  he 
mentioned  his  business ;  that  his  reason  for  thinking  he  gave  no- 
tice is,  that  he  has  a  memorandum  of  Henrifs  notes  lying  over; 
«Qd  the  president  of  the  bank  was  very  particular  about  them, 
aid  the  indorsers;  that  when  he  called  at  the  defendant's  count* 
ing-house,  he  gave  verbal  notice,  that  the  indorsement  was  unpaid^ 
^  the  person  he  saw,  told  him  that  he  would  inform  the  de- 
fendant of  it;  that  it  was  not  then  a  practice  to  leave  written 
fiotipe;  and,  finally,  that  he  was  not  doubtful,  but  very  clear,  that 
he  gave  the  notice. 

Tor  the  defendant^  his  clerk  declared  that  it  was  usual  to  leave 
^dce  of  the  protest  of  notes  in  writing;  and  that  he  did  not 
itcoUect  that  either  written,  or  verbal,  notice  was  given  in  the 

Ksem  case.  The  defendant's  son  declared  that  he  had  no  recol- 
ion  of  receiving  any  notice;  but,  on  the  contrary,  he  remem- 
bered, 
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1793.   bered,  that,  upon  making  an  estimate  of  his  father's  indorsements 
\.0^>rmJ  at  the  bank,  the  cashier  said  they  amounted  to  2,300  dollars;  and 

this  being  denied,  Henry* s  not^  was  produced;  which  was  the  ; 

first  intimation  that  the  son  ever  had  of  its  existence,  or  of  its 

being  protested.  • 

It  was  argued  by  Tilghman  and  Lewis^  for  the  plaintiff'^  that  I 
although  the  cause  turned  upon  a  mere  matter  of  fact ;  and  that 
fact  bein^  established,  the  decision  must  be  governed  by  the 
principles  of  the  mercantile  law,  which,  generally  considered,  arc 
the  same  throughout  the  mercantile  world;  yet,  that  there  are 
special  usages,  arising  from  local  circumstances,  or  municipal 
policy,  that  must  prevail,  in  modifying  the  operation  of  the  ge- 
neral law  of  merchants.  Thus,  the  general  law  of  merchants  de- 
clares, that  the  acceptor  of  a  bill  of  exchange  is  bound  by  his 
acceptance ;  but  how  far  he  is  bound,  varies  at  different  places. 
Burrow  v.  Jemino^  2  Strange^  733.  So,  notice  of  the  protest  of  a 
bill  of  exchange  must  be  given,  upon  the  principles  of  the  general 
law;  but  there  is  a  different  usage,  in  different  places,  as  to  the 
strictness  of  the  time,  within  which  the  notice  must  be  given. 
The  statute  of  Anne^  introduced  the  negotiable  character  of 
promissory  notes,  and  the  process  of  declaring  upon  them  as 
mstruments.  The  practice  of  giving  notice,  in  the  case  of  pro* 
nyssory  notes,  soon  followed  in  England^  though  the  statute* 
speaks  nothing  of  the  time;  but,  at  nrst,  a  great  latitude  was 
allowed;  and  it  is  only,  step  by  step,  that  the  present  degree  of 
strictness  on  the  subject,  has  been  there  established.    In  PennF 
^ylvania^  however,  promissory  notes  were  scarcely  to  be  re- 
garded as  a  currency  before  the  revolution ;  insomuch  that  it  is 
difficult  to  trace  a  suit  on  the  records  of  the  Courts,  by  tlie  in- 
dorsee against  the  indorser.  The  act  of  assembly  of  1715,  which 
gave  the  indorsee  an  action  against  the  drawer,  in  his  own  name, 
made  no  positive  provision  on  the  subject  of  notice ;  and  the 
En^ish  practice  was  not  adopted  under  the  act.    Punctuality, 
indeed,  in  paying  such  engagements  was  rare,  and,  almost,  im- 
practicable, from  the  state  of  the  country-.    The  bank  of  North" 
America  began  the  rule  of  punctuality ;  and  originated  the  usage 
of  notice;  and  upon  that  usage,  a  period  of  six,  seven,  or  eight, 
days  has  been  allowed  for  giving  the  notice.    What,  then,  is  the 
evidence  of  a  demand  of  payment  from  the  indorser,  is  a  rea- 
sonable time,  is  the  only  question.  The  runner  of  the  bank  gave 
notice  of  the  protest;  and  this,  by  the  common  understanding 
of  our  merchants,  amounts  to  information,  that  the  holder  ot 
the  note  looks  to  the  indorser  for  satisfaction*    The  cases  cited 
for  the  plaintiff  were,  2  Stra.    1175.    1248.     Ld.  Raym.  744. 
1  DalL  252.  Robertson  v.  Fogle.  Ibid.  Bank  v.  M' Knight. 

It  was  argued  by  Ingersoll  and  Sergeant^  for  the  defendant; 
that  the  holder  of  a  dishonoured  note,  must  conform  to  the  la%v 

merchant 
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merchant,  which  requires  notice  to  be  given  to  the  indorser;  as  1793. 
even  the  declaration  shows,  by  the  averment  that  notice  was 
given:  and,  they  contended,  that  the  notice  in  this  case  (if 
given  at  all)  not  being  given  to  the  defendant  on  the  veity  next 
day,  after  the  expiration  of  the  days  of  gr^ce;  and  not  bemg  ac- 
companied with  an  explicit  demand  for  payment;  was  not  a 
sufficient  notice,  according  to  the  law  of  merchants;  which  being, 
in  this  respect,  founded  on  general  principles  of  reason  and 
equity  ^to  prevent  the  indorser  from  suflfering  by  the  indulgence, 
or  oegbgence,  of  the  holder)  was  as  applicable  in  Pennsylvania^ 
as  in  any  other  country.  They  cited  1  Wils.  47.  2  BL  Rep.  747. 
Dou^.  650.  2  T.  Sep.  1  DalL  252.  Bull.  N.  P.  274.  6. 
I  Striu  508. 

By  Ae  Court:  The  defence  is  want  of  notice  of  the  protest 
of  the  note  in  question,  yithin  a  reasonable  ume.  The  law  in 
England  is  very  strict  upon  this  subject.  Before  any  statute  ex- 
isted there,  to  render  promissory  notes  negotiable,  such  notes 
were  often  made ;  but  they  were  only  regarded  as  evidence  of  a 
debt,  and  could  not,  as  instruments,  be  declared  upon  in  an  action 
at  law,  till  the  provision  was  made  in  the  statutes  of  W*  3*  and 
Anne.  It  is  not  material,  however,  to  review  the  history  of  this 
paper  medium  either  here,  or  in  England;  since  it  is  clear,  that 
m  both  countries,  at  this  day,  the  law  requires,  that  notice  must 
be  g^ven  by  the  holder,  to  the  indorser  of  a  promissory  note,  with 
a  demand  of  payment,  in  a  reasonable  time^  after  the  note  is  dis« 
honoured  by  the  drawer.  What  constitutes  a  reasonable  time, 
was  formerly  considered,  by  the  English  Courts,  in  most  cases, 
as  a  matter  of  fact,  for  the  decision  of  a  jury:  and  since  it  has 
been  deemed  by  those  Courts,  a  matter  of  law,  they  have  held, 
Aat  if  the  parties  live  in  the  same  town,  an  allowance  of  even  a 
sin^e  day  to  the  holder  is  quite  sufficient.  But  in  Pennsyhama 
the  question  of  reasonable  notice  sull  remains  a  fact  for  the  jury 
to  determine.  Before  the  institution  of  the  bank  of  North  Ante' 
rica^  promiss9ry  notes  were  few;  there  was  no  time  fixed  for 
civing  notice ;  and  two,  or  three,  months  have  often  elapsed,  be* 
fere  it  was  given.  The  bank  had,  however,  a  right  to  introduce 
new  rules,  for  transacting  business  with  their  customers;  and 
those  rules  being  understood  and  enforced,  formed  a  law  of  the 
contract,  binding  on  both  the  parties.  Indeed,  the  punctuality,  and 
other  beneficial  consequences,  flowing  from  those  rules,  seem  to 
have  given  them  a  more  general  operation  and  force;  so  as  to 
constitute  a  general  usage,  and  not  merely  a  usage  of  the  bank. 
But  notwithstanding  the  necessity  of  giving  notice  exists,  on  ge* 
neral  principles,  as  well  as  upon  the  usage,  its  reasonablenes,  we 
repeat,  still  depends  here  upon  the  verdict  of  the  jury.  As  soon 
as  we  can,  consistently  with  the  state  of  the  country,  its  roads, 
and  its  posts,  it  will  be  wise  to  adopt  the  English  law  upon  die 
Vol.  IV.  S  subject, 
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1793.   subject,  for  the  sake  of  certain^  and  uniformity,  in  the  ^dihinis* 
'  tration  of  justice:  and,  periiaps,  (such  b  the  rapid  progress  of 
population .  and  public  improvement)  the  Court  may,  in  future^ 
indine  to  adopt.it. 

Stansbury  loerstis  Marks* 

CASE,   Plea,  Non  Assumpsit.  The  defendant  offered  to  give 
infancy  in  evidence  on  this  plea;  to  which  the  plaintiff  ob-^ 
jected*    But 

By  the  Couar:  The  evidence  is  clearly  admissibk.  Under 
the  general  issue,  however,  the  jury  may  decide,  whether  the 
evidence  is  sufficient  to  disdiarge  him^  or  not*  The  position  ia 
generally  true,  that  an  infant  can  only  bind  himself  tor  neces- 
saries; yet,  in  the  Court  of  Chancery,  cases  occur,  in  which  a 
payment  would  be  decreed,  contrary  to  the  strict  rule  of  the  com* 
mon  law*  In  this  form  of  action,  equity  is  the  principal  con- 
sideration;  and,  from  necessity,  die  Courts  of  law,  in  Pennsyi-' 
vanioy  adopt  the  principles  of  the  English  Courts  of  Chancer}^* 


J*  Cotiixd  tersus  Conrad  et  at.  Administrators  6f 
G*  Conrad* 

THIS  was  an  action  on  the  case,  brought  by  James  Conradi 
the  natural  son  of  George  Conrad^  against  the  administrators 
of  his  father,  in  which  a  declaration  was  filed,  containing  two 
counts :  1st*  Upon  a  special  agreement^  that  if  the  plaintiff  would 
live  with  the  intestate,  and  work  his  plantation  for  six  years,  the 
intestate  would  give  and  convey  to  him  100  acred  of  the  land* 
2d*  Upon  a  quantum  meruit^  for  work  and  service*  Pleas,  Non 
assumpsit^  and  the  statute  of  limitations* 

Upon  the  trial  of  the  cause,  it  was  proved,  ^^t  Jacob  Conrad 
having  expressed  an  intention  to  leave  his  father's  and  learn  a 
trade,  the  father  said  to  him,  with  some  solicitude^  ^^  Stay  and 
*^  work  the  plantation  till  you  are  of  age,  and  I  will  give  you  a 
^  ^  hundred  acres  of  it*^^  It  also,  appeared,  that  Jacob  £d  remain 
with  his  father,  and  worked  the  plahtation  ably  and  diligently; 
that  the  father  had  three  legitimate  children^  two  sons  and  a 
daughter,  and  three  illegitimate  children,  Jacobs  and  ^wo  daugh- 
ters; that  the  two  legitimate  sons  worked  with  Jacob  on  the 
plantation;  that  the  ftuher  once  intimated  an  intention  of  putting 
Jacob  on  footing  with  his  other  children;  that  the  plantation  con* 
sisted  of  about  260  acres,  and  was  appraised  at  7S0L\  and  that 
^acob  Conrad  was  well  maintained,  clothed,  and  schooled,  while 
%t  remained  with  his  father. 

For 
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Tor  the  defendants^  it  was  urged,  that  the  action  was  a  novel-  1793. 
ty;  diat,  on  general  principles,  the  service  of  a  minor  child, 
^whetherlegitimate,ornot)  was  due  to  the  parent,  in  considera* 
tion  of  his  maintenance  and  education;  and  that  the  supposed 
q>ecial  contract  was  imreasonaUe,  and,  consequently,  voidi 
1  Black.  Com.  449.  453.  450.  Teh.  17.  2  Stra.  728.  Doct.  2jxA 
Stud.  211,  212«  If,  therefore,  the  plaintiff  is  entitled  to  recovier 
^my  thing,  it  must  be  on  the  count  for  a  quantum  meruit^  when^ 
considering  him  as  a  servant,  the  expense  incurred  for  his  cloth" 
iDg  and  education  must  be  set  off  against  a  claim,  for  wages. 

For  the  plaintiff^  it  was  answered,  that  the  contract  was  ex^ 
pressly  proved,  upon  a  good  and  valuable  consideration,  perform*, 
ed  by  the  plaintiff;  and  that  considering  the  rights  of  a  bastard 
in  relation  to  the  father's  estate,  to  be  only  such  as  he  could  him* 
self  acquire,  the  Court  would  be  anxious  to  support  so  meritori; 
€>us  a  claim.  1  Black*  Com.  459. 

By  the  Court:  This  is  an  action  to  recover  damages,  for  the 
non-conveyance  of  100  acres  of  land,  agreeably  to  an  express 
promise  of  the  intestate;  with  respect  to  which  the  evidence  cer» 
tainly  supports  the  declaration.  Considering,  however,  the  relation 
of  the  parties,  the  other  parental  obligations  of  the  intestate,  and 
the  extent  of  the  property,  it  would  seem  rather  excessive  to  give 
the  full  value  of  the  land  in  damages  for  a  breach  of  the  promise. 
Is  there,  then,  any  thing  in  the  evidence,  that  will  warrant  the 
juiy,  in  departing  from  that  strict  standard  of  the  damages?  We 
think  there  is.  The  father's  intimation,  that  he  would  place 
Jacob  on  a  footing  with  his  other  children,  may  be  fairly  con* 
strued  as  a  promise, -(explanatory  of  what  he  had  before  said) 
diat  he  would  give  him  a  child's  share  of  the  estate.  If  the  jury 
adopt  the  construction,  however,  the  other  illegitimate  childreii 
must  be  put  out  of  the  calculation.  On  this  principle  one  fifth, 
would  entide  him  to  a  verdict  for  150/.  As  to  interest,  it  wiH 
depend  upon  the  discretion  of  the  jury:  but  if  the  eldest  son  took 
the  estate,  at  the  valuation,  he  must  have  paid  interest  to  the 
younger  children;  and,  consequently,  on  the  ground  of  equality, 
it  would  be  right  to  allow  it  to  the  plaintiff. 

Verdict  for  the  plaintiff  145/.  damages,  (l) 

C.  Hall^  €.  Smithy  and  Hartly^  for  the  plaintiff. 

y.  Smithy  Duncan^  and  Tilghman^  for  the  defendant* 

(1)  This  cause  was  tried  at  York  Tovsn^  N,  I*,  before  Shipfen  and  BaAP^ 
D,  Jufticest  in  May  1793. 
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Edgar's  Lessee  versus  James  Robinson,  junior,  and  W3- 
liam  Robinson. 

EJECTMENT,  tried  at  Tori-Tovm^  in  which  defence  was 
taken  for  one-third  part  of  the  premises.  The  title  of  the 
lessor  of  the  plaintiff  was  deduced  from  a  patent,  dated  the  lOdi 
oi  JuJte  1734,  to  Thomas  Lenton^  who  conveyed,  on  the  8di  of 
yanuary  1741,  to  James  Rowland^  and  James  JRowUxnd  after- 
wards conveyed  to  Robert  Rowland^  who  devised  the  premises 
to  his  sons  James^  John^  and  Matthew^  by  a  will  dated  the  9th 
of  January  1779.  A  sheriff's  deed  was  then  read,  dated  the 
29th  of  April  1785,  which  recited  a  judgment  and  execution,  at 
the  suit  of  Andrew  Leiper  against  Matthew  Johnston  and  James 
Robinson  for  30/.;  and  a  sale  of  one»third  part  of  the  land,  as  the 
estate  of  James  Robinson^  to  Samuel  Edgar  (the  lessor  of  the 
plaintiff)  for  40/.  And  parol  evidence  was  offered  to  show,  that 
James  Rowland  had  conveyed  one-third  of  the  premises  to  James 
Robinson^  senior,  (uncle  of  the  defendants)  who  was  the  defend- 
ant in  a  former  ejectment;  and  who  was  in  possession  of  the 
land  at  the  time  of  the  judgment  and  sale.  It  was,  thereupon^ 
objected,  that  no  parol  proof  could  be  given  of  a  ognveyance  of 
real  estate ;  nor,  generally,  of  any  instrument,  without  pre\nous 
notice  to  produce  it. 

But,  by  the  Court:  The  present  defendant,  James  Robinson^ 
junior,  is  not  the  party  to  the  alleged  deed;  and,  therefore,  no 
notice  could  be  given  to  him,  within  the  general  rule,  for  the 
production  of  deeds :  nor,  if  he  stands  merely  in  the  character 
of  a  witness  to  the  deed,  is  he  compellable  to  produce  it.  There 
is,  therefore,  no  way  of  getting  at  the  tide,  but  the  one  proposed, 
if  the  defendant  in  an  action,  chuses,  under  such  circumstances, 
to  conceal  the  muniments  of  the  estate. 

The  witnesses  were,  accordingly,  examined;  and  the  plaintiff 
obtained  a  verdict,  conformably  to  the  charge  of  the  Court. 


Zantzinger  versus  Ketch. 

THIS  was  an  action  of  debt  on  articles  of  agreement  to  pay 
135/.,  in  two  instalments,  for  lands  bought  by  the  defend- 
ant from  the  plaintiff;  and  in  the  articles  it  was  stipulated,  that 
**  the  deed  of  conveyance  shall  be  made  to  the  said  Michael 
"  Ketch  at  the  first  payment." 

The  defendant  offered  the  parol  testimony  of  a  witness,  who 
was  present  at  the  execution  of  the  articles,  to  shew  that  by  the 
expression,  "  the  deed  of  conveyance,"  the  parties  meant  and 
understood,   ^^a  deed  conveying  the  land  nree  of  all  incum«- 

*^  berances." 
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;"  berances."   2  Vez.  299.    Hurst  v.  Fell^  in  the  Supreme  Court    1793. 
af  Pennsylvania*  ^^i^^m^ 

The  evidence  was  opposed,  as  tending  to  contradict  the  deed, 
vhose  expressions  were  clear,  and  did  not  require  explanation. 

The  Court,  however,  upon  the  authority  of  Hurst  v.  Fell, 
admitted  the  evidence,  though  with  great  reluctance;  and  de- 
daring  that  they  would  reserve  the  point.  ^  But  as  the  verdict  was 
fer  the  full  amount  oFthe  plaintiff's  demand,  the  question  was 
W  revived.  (1) 

C*  Smithy  for  the  plaintiff. 
Hamilton^  for  the  defendant. 


Eddowes  et  al.  versus  T.  Niell. 

rllS  was  an  action  on  the  case,  for  goods  sold  and  delivered 
to  William  Niell^  upon  a  special  assumpsit  by  the  defendant, 
Thomas  Niellj  to  guarantee  the  payment  of  the  price.  Pleas, 
isLA^on  assumpsit^  on  which  issue  was  joined;  and,  2d.  The 
itatute  of  limitations,  to  which,  resident  beyond  seas,  was 
rtplied,  &c. 

The  plaintiife  were  British  merchants,  from  whom  William 
^id?,  a  trader  in  Baltimore^  was  accustomed  to  import  goods. 
Pn  the  14th  of  jfarmary  1771  y  his  brother,  the  defendant,  wrote 
I  fetter  to  them,  in  which  he  said,  ^^  that  to  strengthen  his  bro- 
ther's credit,  he  would  guarantee  all  his  dealings  with  their 
f  house."  Several  shipments  of  goods  were  made  both  before, 
tod  after,  the  receipt  of  this  letter;  and  William  Niell  continued 
Id  make  payments  on  account,  till  the  year  1775,  when  the  revo- 
^onary  war  began  its  agitations ;  and  all  commercial  and  ami- 
Sable  intercourse,  between  Great  JBritain  and  the  United  States^ 
s  suspended  imtil  the  peace  of  1783.  In  the  year  1784,  the 
stiffs  sent  a  power  of  attorney  to  collect  the  debts  due  to 
here ;  their  agent  applied  to  William  Niell  who  acknow- 
I  the  justice  of  the  debt;  but  claimed  an  abatement  of 
years  interest,  on  account  of  the  war;  and  a  further  credit 

r>ii  giving  his  bond  for  the  amount ;  which  the  agent  refused. 
1785,  William  Niell  died,  leaving  the  defendant  his  executor; 
whom,  in  that  character,  the  agent  of  the  plaintiffs  applied  for 
lent;  and  he  answered,  by  admitting  the  claim,  and  recom- 
ling  a  suit  against  the  estate.  No  demand,  however,  was 
,  on  the  ground  of  the  defendant's  guarantee,  till  about  the 
of  commencing  the  present  action,  in  January  1790. 

FThis  cause  was  tried  at  Cariisle,  Nisi  Friut,  on  the  ISlh  of  May  1793, 
Sep  PEN  and  Bbadfoud,  justices* 
On 
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1793.  On  these  general  fiau:ts,  the  plaintifFs'  counsel  contended,  1st. 
v^y—i;  That  the  demand  was  fair  and  legal,  founded  upon  an  one* 
quivocal  letter  of  credit,  applicable,  in  its  terms  and  me;mim,  as 
well  to  shipments  made  before,  as  after,  it  was  received.  2d.  Thai 
it  was  not  necessary  to  render  the  letter  binding  on  the  defend* 
ant,  that  the  plaintiffs  should  answer  it;  nor  that  they  shouI3 
give  notice  to  him  of  a  default,  (as  in  the  case  of  bilk  of  ex- 
change) at  any  period  of  the  transaction.  3d.  That  there  was  no 
express  waiver  of  the  guarantee ;  and  nothing  can  be  implied, 
even  in  favour  of  a  surety,  since  no  new  security  was  taken;  nor 
any  negligence  shown,  in  omitting  to  prosecute  the  principal^ 
upon  the  demand  of  the  surety. 

For  the  defendant  it  was  urged,  1st.  That  the  demand  was  n 
harsh  and  stale  one ;  founded  on  a  letter,  which  had  not^  in  fact, 
created  any  additional  confidence,  or  credit;  the  receipt  of  whick 
had  never  been  acknowledged;  and  the  responsibility  of  whidi 
had  never  been  suggested^  for  more  than  nineteen  yeais* 
2d»  That  the  guarantee  ought  not  to  receive  an  indefinite  inter- 
pretation; but  to  be  regarded  as  a  credit,  according  to  the  course 
of  the  American  trade,  for  a  year;  and  to  forbear  a  suit  for  so  long 
a  time,  during  the  life,  and  after  the  death  of  the  principal^  was, 
in  fact,  giving  a  new  and  independent  credit;  ytrhich  is  tantfti 
mount  to  a  release  of  the  surety.  3d.  That  although  the  statute 
of  limitations  may  not  apply,  as  a  plea  in  bar  (the  plaintiffs  re< 
siding  abroad),  the  lapse  of  time  furnishes  a  presumption,  thail 
the  defendant's  letter  never  was  accepted,  or  relied  upon,  as  i 
.  guarantee.  4th«  That,  on  the  most  rigid  construction,  the  guanm 
tee  can  only  apply  to  future,  not  to  past,  transactions.  And  oi 
these  points,  respectively,  the  following  books  were  cited:  I  X 
Rep.  ler.  2  Br.  Ch.  579.  2  T.  Rep.  366.  370.  1  Row.  Coni 
287.    3id.  By  %  10. 

By  the  Court:  Letters  of  credit  are  a  connnon,  and  usefuS 
instrument  in  the  course  of  commerce.  They  are,  however,  of 
very  serious  nature ;  and  the  writer  is  bound  to  comply  widi  th 
contents,  according  to  their  genuine  and  honest  import.  In  oi 
der  to  render  them  obligatory  as  a  contract,  it  is  not  necessar 
that  they  should  be  answered,  if  credit  is  given  upon  them.  Lit 
the  case  of  transmitting  a  bond  in  a  letter,  acquiescence  and  ai 
ceptance  are  implied,  in  the  silent  receipt  of  the  instrument. 

It  has  been  urged,  that  the  lapse  of  nineteen  years,  withoi 
notice  of  a  default  in  payment  by  the  principal,  is  a  virtual  aha: 
donment  of  all  recourse  to  the  surety;  on  the  principles  applic 
ble  to  bills  of  exchange,  and  to  other  negotiable  instrument 
But  there  is  no  analogy  between  the  cases ;  for,  the  engagemc 
of  the  letter  of  credit  extends,  in  its  very  nature,  to  various  futu 
transactions,  without  reference  to  time,  or  amount.  It  is  tn 
however,  that  the  gross  negligence  of  a  creditor,  even    of  t 
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I    #ab1igee  m  a  bond,  may  operate  to  discharge  a  surety ;  as  where  the    1 T93* 
'Cbligee  is  requested  by  the  surety  to  proceed  against  the  principal,  v-*-v-^ 
So  order  to  save  the  debt;  if  he  neglects  or  refuses  to  do  so,  the  sure- 
st, both  in  law  and  equity,  will  be  exonerated;  and  this  is  the  case 
jii2  Broxvn^s  Chancery  Reports^  579.  But  does  the  evidence  in  the 
present  action,  justify  an  adoption  of  the  rule?  From  the  years  1771 
.   and  1772,  when  the  shipments  were  made,  until  the  year  1775, 
I  when  payments  were  first  suspended,  there  could  be  no  reason  for    * 
\  calling  on  the  defendant.    From  1775,  till  the  peace  of  1783,  the 
debtor  was  guilty  of  no  default,  wMch  wonld  warrant  an  appli* 
cation  to  the  surety;  for,  he  was  prevented,  by  the  war,  from 
.  corr^isponding  with  the  creditor,  and  making  any  payment,  or 
ftmittance,  on  account  of  the  debt.    As  soon  as  the  peace  had 
Itstored  the  intercourse  between  the  parties,  the  creditor  applied 
ibr  payment  to  the  debtor,  who  ad^owledged  the  debt;  claimed 
f  ^  sdbatement  of  interest;  and  made  some  overtures  for  asetde* 
nieot;   init  died  in  the  next  year,  without  affecting  any  thing  in 
Aatt  inespect.    The  agent  of  the  plaintiff  then  addbressed  the  de« 
L  iencisait,  not  as  surety,  but  as  executor,  of  his  brother;  and, 
y  iacteecl,  it  does  not  appear,  that  the  agent  knew  of  the  letter  qf 
f'^edity  till  sometime  afterwards. 

\  Oa  this  review  of  the  facts,  we  cannot  perceive  any  culpid)le 
i  negligence,  on  the  part  of  the  plaintiffs,  in  pursuing  their  orig^« 
^ttd  debtor:  nor  is  it  clear,  that  they  had  any  right  to  call  upon 
|4be  d«:£endant,  as  a  surety,  until  they  had  failed  in  dieir  endeavours 
fte  recover  irom  the  principal;  or  the  principal  had  become  no- 
nimously  insolvent.  The  want  of  notice,  therefore,  in  such  a 
\y  and  under  such  circumstances,  does  not,  in  itself,  furnish  a 
to  the  demand;  and  although,  in  some  instances  of  debts,  a 
e  of  time  will  warrant  a  presumption  of  payment;  yet,  from 
nature  of  this  contract,  no  such  presumption  can  arise  here. 

Verdict  for  the  pl^ntifis.  (1) 

Tilghman^  and  Sowie^  for  the  plaintiffs. 
^  iwrr^oUj  Smithy  and  Duncan^  for  the  defendant. 

(1)  This  cfluse  wits  tried  at  Tori-Tomi,  Niti  JMui,on  the  23d  of  May  1795. 
^  SBzrMV  and  BBAiiroKD,  yuetictf. 
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PENNSYLVANIA. 


January  Term  1794- 


Schenkhouse  TJ^r^t^y  Gibbs  ^r  ^/.  (1) 

CASE.  The  facts,  on  which  the  present  cause  dependci 
will  be  found  in  the  report  of  Ingraham^  indorsee,  v.  G'M 
et  ai,  2  DalL  Rep.  134.;  and  the  note  annexed  to  it.  iJi^  ^^ 
The  following  charge  was  delivered  to  the  jury. 

By  the  Court  \  We  are  of  opinion,  that  the  mode  of  rcnu 
ting  by  a  general  bill,  payable  to  one  merchant,  with  scpara 
drafts  infavour  of  each  of  the  other  merchants,  who  are  intcres 
ed  in  the  amount  of  the  bill,  is  a  good  and  lawful  execution ' 
the  trust  and  authority  of  a  factor,  employed  by  several  distin 
and  unconnected  merchants,  resident  abroad.  No  inconvenien 
can  arise  from  the  transaction,  if  all  the  parties  are- apprised 
the  distributive  appropriation.  It  is  essential,  however,  to  sudi 
remittance,  that  notice  should  be  given  to  the  parties.  In  d 
present  case,  there  is  no  proof  of  ex[$tess  notice  to  the  plainti 
but  this  may  be  supplied  by  facts,  which  raise  a  fair  presumpts 
of  the  plaintiff's  knowledge  on  the  subject:  and  his  delay  in  pt 
testing  and  returning  the  bill,  together  widi  the  draft  on  Pqt 
ner,  sent  directly  by  the  defendants  to  him,  are  facts  of  that  c 
scription. 

It  only  remains  to  observe,  that  Portener^  the  general  trusti 
could  give  no  preference  to  any  claimant  on  the  fund;  and  d 
in  case  of  a  partial  loss,  it  must  have  been  borne,  as  a  gene 
average,  by  all  the  concerned. 

Verdict  for  the  defendants 

(1)  An  outline  of  this  case  was  annexed  in  a  note  to  the  case  of  Ingt^ 
V.  Gibbi  et  ai  2  DalL  Rep.  134.;  hut  it  was  thought  of  son^e  importance  tiff 
the  opinion  expressed  by  the  Court  on  the  trial 
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M'Ewen  versus  Gibbs  et  al. 

CASE,  on  a  parol  acceptance  of  a  bill  of  exchange^  The 
plaintifF,  having  become  a  certificated  bankrupt,  was  called 
as  a  witness  to  prove  tjie  acceptance.  Dallas  objected  to  his 
competency,  on  the  ground  of  the  witnesses  liability  for  costs; 
and  his  interest  in  augmeiUing  the  estate  surrendered  under  his 
commission* 

But  it  appearing,  that  the  assignees  carried  on  th^  suit,  and 
bad  entereci  into  security  for  costs,  the  Court  Rafter  the  plaintiff 
had  released  his  interest  at  the  bar),  directed  him  to  be  swom^ 
iqmn  the  authority  of  Scott,  v.  M^Cienachan. 
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SUPREME  COURT 


of 


PENNSYLVANIA. 


April  Term  1794. 


Boyd's  Lessee  versus  Cowan. 

• 

EJECTMENT,  tried  at  West-Chester,  in  Chester  coonty,  on 
the  22d  of  October  1 793.  The  jury  gave  a  verdict,  in  favour 
of  the  plaintiff,  for  the  premises  mentioned  in  the  declaration; 
and,  also,  for  41/.  13««  4d»  damages,  being  die  value  of  the  mesne 
profits;  subject  to  the  opinion  of  the  Court  on  a  point  reserved; 
to  wit:  Whether  the  mesne  profits  can  be  recovered  in  an  eject- 
ment, by  way  of  damages?  After  argument,  when  the  Judges 
were  about  to  deliver  their  opinions,  the  parties  made  an  arnica^ 
ble  setdement  of  their  (Uspute:  but  the  general  question  being 
of  importance,  no  excuse  will  be  offered,  for  inserting  here,  the 
opinion  prepared  by  the  Chief  Justice. 

M*Kean,  Chief  Justice*  In  delivering  my  sentiments  upon  the 
point  reserved  in  this  cause,  I  shall  first  consider  the  objections 
made  to  the  recovery  of  the  mesne  profits,  in  the  action  of  eject- 
ment; and  then,  the  reasons  in  favour  of  such  a  recovery. 

1st.  The  leading  objection  (and  which  at  first  sight  appears  the 
strongest)  is,  that  the  action  of  trespass  for  the  mesne  profits,  is 
always  laid  with  a  continuando;  thus  differing  from  the  form  of 
the  action  of  ejectment,  which  alleges  only  a  single  act  of  entry 
and  ouster.  For  which  3  Blackst.  205.  3  Wils.  118.  2  Bac.  Mr. 
181.  and  Runnington,  4,  5.  44.  and  164.  have  been  cited. 

2d.  Special  baU  can  be  reauired  in  the  action  of  trespass  for 
the  mesne  profits,  but  not  in  tiie  ejectment.  2  Barns,  59. 

3d.  If  damages  are  g^ven  for  the  mesne  profits  in  the  eject- 
ment, and  an  action  of  trespass  shall  afterwards  be  brought  for 
the  same  cause,  the  former  cannot  be  t|)leaded  in  bar.  ^ 

4th.  The  law  has  been  against  this  practice,  and  caimotnow 
be  altered  except  by  the  legislature. 

5lh.It 
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5tfa.lt  would  be  inconvenient  to  aUow  the  practice;  because    1794. 
titles  ai|p  frequently  so  complicated  and  difficult,  as  sufficiendy  to  u^y^^ 
command  die  whole  attenuon  of  the  jury;  and  it  would  be  too 
burthensome  to  impose  upon  them,-  alsoy  the  ascertaining  the 
value  of  the  mesne  profits  by  one  ver<tict« 

This  is  the  amount  of  all  that  has  been,  or,  I  believe,  that  can 
be  urged  against  the  measure.  My  answer  to  the  first  objection  is^ 
that  I  agree  that  the  (orta  of  the  writ  and  declaration  in  an  acticxi 
of  trespass  for  the  mesne  profits  contains  a  continuando  of  the  tress- 
pass, and  that  it  cannot  be  changed  but  by  positive  law.  This  pre^- 
vents  die'  necessity  of  several  actions  ot  trespass,  for  every  seve- 
ral trespass ;  and  unless  it  is  so  laid,  it  no  where  appearing  on 
die  record  diat  the  trespass  was  continued  for  a  certain  time,  it 
must  be  taken  by  the  Court  and  jury  to  be  for  a  single  act,  and 
damages  can  be  g^ven  for  nothing  more*  But  in  an  ejectment  there 
is  no  arrest,  no  writ,  and  the  £drm  of  the  charge  in  the  declara-* 
tioQ  in  the  King's  Bench  in  England  is,  ^^  that  the  defendant  en-> 
^  tered  into  the  tenements.  Sec.  of  the  phuntiiF  with  force  and 
^  arms,  &c.  and  ejected,  expelled,  and  removed  him;  and  him 
^  being  so  ejected,  expelled  and  removed,  the  defendant  hath 
^^  hitherto  widiheld  from  him,  and  still  doth  withhold,  the  pos- 
^  session,  &c."  yacoVa  Law  Dictionary^  tide  Ejectment,  1  voL 
Attorney* 9  Practice  in  IL  B.  page,  424.  440.  LtU.  Ent.  192.  205. 
Besides,  it  sufl&ciendy  appears  on^the  whole  record  in  the  eject-i 
ment,  that  the  plainuff  was  in  piissession,  that  the  defendant  oust-i 
ed  him  on  a  certain  day,  and\ietained  the  possession  until  the 
trial;  so  that  the  acdon  is  not  for  a  single  act  of  trespass;  and, 
therefore,  the  juiy  may  well  give  damages  for  the  whole  time 
the  wrong  continued.  At  all  events,  the  precedent  may  be  so 
made,  in  the  Common  Pleas,  as  well  as  in  the  Supreme  Court.   , 

With  respect  to  the  second  objection,  that  special  bail  can  he 
required  in  the  action  of  U^spass  for  the  mesne  profits,  but  not 
in  the  ejectment:  it  is  true,  that,  upon  affidavit,  the  Court  of 
Common  Pleas  in  England  has  ruJed  special  bail  in  the  action  of 
r  trespass  for  mesne  profits,  though  it  has  been  held  otherwise  in 
^e  King's  Bench.  Register  oj  Common  Pleas^  62.  However, 
there  appears  to  be  no  weight  m  this,  when  it  is  considered,  that 
this  action  is  brought  after  ^e  ejectment  is  determined,  so  that  the 
plaindfF  is  in  no  itorse  condition  (although  he  has  no  special  bail 
m  the  ejectment)  on  that  account,  but  rather  a  better  >  for,  if  the 
value  oi  the  mesne  profits  is  recovered  in  the  ejectment,  he  may 
have  ^  fieri  facias  for  them  unn\ediately*  If,  too,  the  defendant 
should,  before  execudom  executed,  withdraw  his  person  and  ef* 
fects  from  the  jurisdiction  of  the  Court,  the  plaindiF  would  still 
be  left  in  a  better  situation;  for,  if  he  pursues  the  defendant,  he 
may  arrest  him  in  an  action  of  debt  on  the  judgment  in  any  of 
the  United  States;  whereas,  in  such  a  case,  no  action  of  trespass 
for  the  mesne  profits  could  be  brought  (it  being  a  local  action) 
iu  ft  foreign  countrv,  and  bail  demanded. 
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1794.        In  assurer  to  the  third,  I  will  only  mention,  that  notlung  ap^ 

c^v—* ^  pears  plainer,  than  that  die  defendant  may  plead  the  recoveiy  of 

the  damages  in  the  ejectment;  with  an  averment  that  they  were 

given  for  the  mesne  profits,  in  bar  of  the  action  of  trespass. 

1  Leon.  313.  Ca.  437.  3  Leon.  IM.  Ca.  24% 

The  fourth  objection,  that  this  Court  cannot  alter  the  Antf,  is 
coiTect  beyond  controversy;  but  there  is  no  positive  law  respect- 
ing this  action,  or  directing  that  the  mesne  profits  shall  not  be 
recovered  in  it,  as  well  as  possession;  and  tne  Court  can  altar 
the  practice^  and  institute  any  rules  in  an  action  of  ejectment, 
which  they  may  deem  beneficial,  or  for  the  furtherance  of  justice, 
without  legislative  aid. 

An  ejectment  is  the  creature  of  Westmiwiter  JIall,2Xkd  has  been 
gradually  moulded  into  a  course  of  practice  by  the  rules  of  the 
Courts.    It  is  in  form  a  fiction;  in  substance,  an  action  invented 
for  tl^e  speedy  trial  of  titles  to  the  possession  of  lands.    For  a 
long  time,  damages  only  could  be  recoveicd  in  this  action,  the 
measure  of  which  was  always  the  mesne  profits*  3  H^ils,  118. 
120.    In  the  14  Jff.  7.,  and  not  before,  the  term  or  thing  as  well 
as  damages  were  allowed  to  be  recovered.    At  first  there  was  a 
lease  rrally  sealed  on  the  land,  and  the  action  was  agun^  the 
real  tenant  in  possession.    It  came  in  place  of  the  assize^  in  which 
action  the  possession,  as  well  as  the  mesne  profits,  was  recover- 
able. Afterwards,  casual  ejectors  were  set  up;  and  notice  order* 
ed  to  be  given  to  the  tenant  in  possession.    Then  the  new  prac- 
tice was  invented  by 'Chief  Justice  RoUes*    Not  very  long  ago 
(in  1751)  it  was  ruled  in  the- Common  Pleas,  that  if  after  a  re- 
covery in  ejectment  against  the  defendant,  he  should  bring  a  writ 
of  error,  he  should  give  bail  to  the  plaintiff  iflii  a  sam  equal  to 
the  value  of  at  least  two  years  meane  profits.  2  BarnU  NateSy  86^ 
Many  other  alterations  have  taken  place;  snd  the sartteautkorittf 
which  brought  it  thus  far^  may  certainly  carry  it  to  a  big^r  de- 
gree of  perfection,  as  experience  happens  to  shiow  inconveniences, 
or  defects.    Being  under  the  contmil  of  the  Court,  it  may  be 
modelled  so  as  to  answer,  in  the  best  manner,  every  end  of  jus- 
tice and  convenience.  3  Burr.  1292.  1295.  3  Blackst.  Com.  205. 
2  Burr.  660.  Besides,  by  the  6th  section  of  the  act  of  assembly, 
intitled,  ^^  An  act  for  the  more  speedy  and  effectual  administra* 
"  tion  of  justice,"  it  is  dedartd  and  enacted,  that  **  the  justices 
'«  of  the  Supreme  Court  haVe  full  power  and  authority*  to  make 
"  such  rules  for  the  regulating  the  practice  of  the  said  Court, 
^^  and  expediting  the  deto-mination  of  suits,  as  they  in  their  dis* 
'*  cretion  shall  judge  necessary."    Of  the  power  of  the  Court, 
therefisre,  in  this  particular,  I  entertain  no  doubt* 

I  shall  now,  briefly,  consider  the  argumentum  ah  inconoen^ 
tenti;  which  refers  but  to  a  single  instance;  to  wit,  the  difficulty 
Ihe  jury  may  labour  under,  in  deciding  cm  the  titles  of  the  par-* 
ties  to  the  possession,  and,  at  the  same  time,  in  fixing  the  value 
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of  die  mesne  profits^  if  the  verdict  shall  be  for  the  plainti^«  1794. 
Tliere  can  be  no  great  hardship  in  this.  In  actions  of  waste, 
domry^  assize,  and  all  others,  where  the  thing  itself,  as  well  as 
tiie  damage^  is  recovered,  the  jury  are  liable  to  the  same  incon- 
venience: nor  can  I  perceive  any  great  perplexity,  that  can  arise 
in  determining  the  rent,  or  annual  value,  of  a  house,  or  parcel  of^ 
land,  when  complete  evidence  is  given  of  it. 

It  appears  to  me^  that  the  inconvenience,  or  hardship,  is  the 
odier  way.  After  a  perscm  has  been  unlawfully  kept  out  of  his 
houoty  or  lamd,  for  &  series  of  years,  and  undergone  great  trouble 
and  expense,  in  recoverine  a  judgment  for  them;  to  g^ve  him 
the  possession  merely^  wiuiout  any  satisfaction  for  the  use  and 
ocai|Mition  pending  die  action,  does  not  seem  to  be  complete 
Justice.  To  teD  hmi,  ^  You  must  sxie  for  die  mesne  profits  in  a 
-^  new  action,  fee  cotmsel,  attend  the  Courts,  produce  witnesses, 
1^  and  have  'a  new  liial  for  the  soie  purpose  of  fixing  their  value,'^ 
is  certainly  imposing  an  improper  burthen  upon  A/m,  if  justice 
can  be  had  in  a  more  speedy,  cheap,  and  easy  way.  Taking  a 
teidict  for  the  amount  of  the  mesne  profits,  as  well  as  on  the 
title  in  the  ejectment,  will  prevent  this  circuity,  delay,  and  ex- 
pense ^  and  I  believe  it  to  be  equally  benefici^  for  the  defend- 
lot:  for,  if  on  the  trial  he  shows  a  reasonable  ground  for  con- 
troverting the  plaintiff's  daim,  or  a  specious  title  in  himself,  a 
tny  would  he  inclined  to  give  but  very  moderate  damages  against 
lim  (of  which  the  jury  in  the  action  for  the  mesne  profits  can 
Bve  no  consideratioa,  as  the  dtle  cannot  in  that  action  be  again 
pse  into)  and  he  would  certainly  be  saved  the  costs  and  ex- 
enses  of  the  second  suit. 

h  is  itt  argument;  in  law^  and  in  logic,  as  it  is  in  nature  (destruc- 
fe  utotf ,  est  gtner<Uto  alterkui)  that  the  destruction  of  an  objec- 
ioQ,  begets  a  proof.  I  shall,  however,  proceed  to  consider  the 
rguments  and  proofs  on  the  other  side  of  the  question.  This 
Dprovement  of  the  action  of  ejectment  has  been  suggested  by 
It  Court  in  the  case  of  Treherner  v.  Gressin^ham,  2  Barnes 
kesy  59.  1  X/V/.  F.  R.  680.  Whitefield*8  case,  Butler's  Nisi  Prius^ 
B.  There  has  been  no  judicial  opinion  given  on  this  subject,  in 
le  Supreme  Court  of  Pennsylvania^  prior  to  the  revolution,  that 
have  heard  of,  unless  it  was  in  the  case  of  the  Lessee  of  James 
Kron  v.  Thomas  Hosack  tried  on  the  15th  of  April  1775 y  when 
I/,  were  awarded  for  the  plaintiif :  but  such  an  opinion  has  been 
ten  in  Delaxvare  above  thirty  years  ago;  and  the  general  prac- 
ce  tn  that  state,  has  been  ever  since,  to  take  a  verdict  for  the 
esne  profits,  in  the  action  of  ejectment.  Nay,  my  memory  does 
R  serve  me  in  recollecting  a  single  instance,  where  an  action  of 
tspass,  for  the  mesne  profits,  has  been  brought  in  Delaware, 
im  the  time  mentioned;  though,  without  doubt,  it  might  have 
en  done.  There  has  been  no  similar  precedent  in  Pennsylvania 
ice  the  revolution;  but,  on  the  other  hand,  it  has  been  recom- 
mended 
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1794.    mended  more  than  once  in  the  Supreme  Court  of  this  state,  t^ 
'  take  a  verdict  for  the  mesne  profits  in  the  ejectment:  and  the 
*  point  now  before  the  Court  ivas  argued,  and  the  same  case  cited, 
by  Messieurs  Tilghman  and  S^geant^  in  the  case  of  William 
Tharpe  v.  ^ohn  Belly  of  Septemher  term  1787,  when  judgment 
was  given  m  favour  of  the  measure.  So,  in  an  ejectment,  on  the 
demise  of  Jasper  Teaiesj  Esq.  and  others  v.  Charles  Stewart^ 
which  was  tried  at  Nisi  Priua  at  Chambersburgh,  for  the  county 
of  Franilirtj  in  June  1789,  a  verdict  was  taken  £or  130/.  damages 
for  the  mesne  profits;  and  a  judgment  rendered  upon  it,  for  die 
plaintiff,  in  bank. 

Upon  the  whole,  as  it  appears,  that  this  Court  has  the  power 
of  allowing  a  verdict  to  be  given  for  the  mesne  profits,  as  damages 
in  the  ejectment  ^  as  the  judges,  in  England^  so  late  as  the  year 
1742,  could  see  no  reason  why  it  should  not  be  dbne;  as  it  has 
been  in  use  for  many  years  in  the  stated  Delaware^  under ximi- 
lar  authority^  and  no  inconvenicnoe  from  the  practice  has  lutheiio 
been  there  discovered;  as  it  has  been  in  precedent  in  this  Court 
by  judicial  decisions;  and  as  it  is  calculated,  in  my  judgmentf 
for  the  reasons  assigned,  to  answer,  more  fully  the  ends  of  justice 
and  convenience,  by  avoiding  unnecessary  delay,  a  circuity  of 
action,  and  a  double  expense  to  suitors;  I  still  must  bold  the 
opinion,  which  my. former  brethren^  as  well  as  myself,  unani^ 
mously,  entertained  upon  the  subject.  If  it  shall  be  thought  best 
by  the  Court,  that  plsantiffs  in  ejectments  should  in  all  cases  be 
turned  round  to  an  action  of  trespass,  for  recovering  the  mesne 
profits;  yet,  after  what  has  passed,  on  former  occasiotis,  I  con? 
ceive  it  ought  not  to  be  the  rule  in  thia  action;  but  should  be  q> 
plied  only  to  future  cases:  because,  at  the  present  moment,  ^ 
law  in  Permsylvania  is,  that  the  verdict  in  this  action  is  reguhoTi 
and  agreeable  to  the  practice  of  the  Su^me  Cqttrt.  JSH  bomjtt 
diets  ampUare  j^stitiam* 


Digitized  by 


Googk 


SUPREME  COURT 


OF 


PENNSYLVANIA. 


September  Term  1794. 


,    The  Commonwealth  versus  Chambre. 

A  HABEAS  corpus  was  issued  to  the  jailor  of  Philadelphia^  to 
bring  before  Judge  Shippen,  the  bodies  of  Magdalen  and 
I  Zare^  two  negro  women,  committed  as  the  absconding  slaves  of 
I  Mrs.  Chambre,  The  Judge,  after  hearing  the  case  opened,  ad- 
I  joumed  it,  for  argument  and  decision,  to  the  Supreme  Court,  on 
I  the  13th  ot  September  1794,  when  the  following  fects  appeared: 

Mt8«  Chambri  was  a  widow  lady,  in  the  island  of  SU  Domingo^ 
and  owned  the  negroes  in  question  as  slaves;  but  on  the  conSa- 
gnttion  at  Cape  Francois^  she  fled,  bringing  them  with  her,  to  Phi* 
kdelphia;  where  she  resided  five  calendar  months  and  three  weeks; 
t  period  that  exceeds  six  lunar  months,  in  computation  of  time. 
She  then  removed  with  the  negroes  to  Burlington,  in  the  state  of 
New^Jersey^  designing,  as  it  was  suggested,  to  avoid  the  ope- 
ration of  the  act,  for  the  gradual  abcmtion  of  slavery;  but  no 
proof  was  offered,  that  she  had  ever  intended  to  settle  in  Penn- 
*ytoarda.  The  negroes  absconding  from  Mrs.  Chambre^  came  to 
Philadelphia^  and  now  they  asserted  their  freedom,  under  the 
lOdi  section  of  the  act,  which  declares  all  unregistered  negroes 
and  mulattoes  to  be  fre6,  ^^  except  {inter  alia)  the  domestic 
^  slaves  atteadmg  upon  persox^  passing  through ;  or  sojourning 
^  in  this  state,  and  not  becoming  resident  therein:  provided  such 
^  domestic  slaves  be  not  aliened,  or  sold  to  any  inhabitant,  nor 
**  retained  in  this  state  longer  than  six  months."  1  vol.  State 
Lrm^  841.  DalL  edit. 

For  the  negroes,  it  was  contended,  that,  upon  authorit}^  the 
general  leg^lative  expression,  must  be  construed  to  mean  lunar, 
,and  not  calendar,  months:  for  which  were  cited,  5  Co*  2.  Cro^ 
J.  167.  1  Stra.  446.  2  BLCorru  141.  3  Burr.  1455.  Doug.AA^. 

*  46;% 
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1794.    463.  And  that,  even  if  the  computation  by  calendar  months  were 

u-y^^  more  usual  at  common  law,  a  different  construction  would  be 

adopted  in  favour  of  liberty,  and  to  prevent  an  evasion  of  the 

most  honourable  statute  in  die  Pennsylvania  code.    Harg.  Com 

Litt.  145.  b.  (2) 

'  But  the  Court  (stopping  the  counsel  for  Mrs.  Chambre)  said, 

that  they  were,  unanimously,  of  opinion,  that  the  legislature  in« 
tended  calendar  months;  that  the  same  expression,  in  other  acts 
of  the  general  assembly,  has  uniformly  received  the  same  con- 
struction; Brudeneli  jet  aL  v.  Vaux  et  aJ.  (1)  that  there  was  no- 
thing illegal,  or  improper,  in  the  conduct  of  Mrs.  Chambre^  on 
the  occasion;  and  tnat^  therefore,  the  negroes  musjt  be  remanded 
into  her  service. 

Lewisj  IngersolLf  and  Franklin^  for  the  negroes. 
M.  Levy,  for  Mrs.  Chambre. 

(1)  ThSfi  CMC  hat  been  reported  in  3  IkUL  Mrp.  302. 
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Respublica  versus  Mulatto  Bob«  * 

INDICTMENT  for  murder  of  the  first  degree.    The  chargfc 
of  the  Court  was  delivered  by  the  Chief  Justice^  who  stated 
the  facts  and  the  law  to  the  following  effect:  (1) 

M^Keak,  Chief  Justke.  The  evidence  in  this  case  may  be 
comprised  in  a  few  words.  It  appears,  that  a  wedding  being 
fixed  for  Easter  Monday y  a  considerable  number  of  negroes  as- 
sembled; and,  about  10  o'clock  at  night,  a  quarrel  arose  between, 
mulatto  Bob^  the  prisoner  at  the  bar,  and  negro  David^  the  de- 
ceased. For  awhile,  the  parties  fought  with  fists;  and  the  priso- 
ner was  heard  to  exclaim  "Enough!"  The  affray,  however, 
became  general,  and  continued  so  for  some  time.  When  it  was 
over,  the  prisoner  went  to  a  neighbouring  pile  of  wood,  and 
furnished  himself  with  a  club.  He  was  advised  not  to  use  it,  but 
he  declared  that  he  would,  and  entered  the  crowd  with  it  ioi 
his  hand.  After  remaining  there  about  ten  minutes,  he  left  the 
crowd,  without  his  club;  and,  again  repairing  to  the  wood-pile, 
took  up-an  axe.  Being,  likewise,  dissuaded  from  returning  to 
the  crowd  with  the  axe,  he  s^d  ^^  he  would  do  it;  and  striking 
the  instrument,  with  great  passion,  into  the  ground,  "  swore, 
"  that  he  would  split  down  any  fellows  that  were  saucy. ^^  Ac- 
cordingly, he  mixed  once  more  among  the  people;  a  strugg^ 

(1)  During  the  trial  the  counsel  for  the  prisoner  offered  a  neg^  slave  as  a 
witness  in  his  favour;  but,  the  attorney-general  objecting  to  his  competency, 
he  was  rejected,  without  argument:  and  it  was  said  by  M'Kean,  Chi^ytu* 
ft'ce,  That  it  was  a  settled  point  at  common  law,  that  a  slave  could  not  be'  a 
witness,  because  of  the  unbounded  influence  of  his  master  over  him;  which 
was,  at  least,  equal  to  duress:  that  the  act  of  assembly  was  in  aid  of  the  com- 
mon law,  not  to  change  its  principles:  and  that  it  would  be  difficult  to  admi- 
sister  an  oath  to  a  slave,  for  waii(  of  knowing  any  ro&gion  he  professed. 
Vol.  IV.  U  ^  was 
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1795.    was  immediately  h^ard  about  the  axe;  the  prisoner  then  struck 

K^'-ym-J  the  deceased  with  it  on  the  head;  the  deceased  fell;  and  as  he 

^  was  attempting  to  rise,  the  prisoner  gave  him  a  second  blow  on 

the  head  with  the  sharp  edge,  which  penetrated  to  the  brain. 

After  languishing  three  days,  death  was  the  consequence  of  this 

wound. 

From  these  facts,  we  are  to  inquire,  what  crime  the  prisoner 
has  committed?  Murder,  in  the  first  degree,  is  the  wilfulf  delibe^ 
rate^  and  premeditated  killing  of  another.*  There  arc  various 
inferior  kinds  of  homicide ;  but,  on  the  present  indictment,  our 
attention  is  confined  to  a  consideration  of  the  highest,  and  most 
n^avated,  description  of  the  crime.  Then,  let  us  ask,  did  the 
prisoner  wilfully  kill  the  deceased?  It  is  not  pretended,  that  there 
was  any  accident  in  the  case;  and,  therefore,  the  act  must  have 
been  wilful.  Was  the  killing  deliberate  and  prefneditatedf  or 
was  it  the  effect  of  sudden  passion,  produced  by  a  reasonable 
provocation?  There  had  been  a  combat  with  fists;  but  this  was 
over,  when  the  prisoner,  without  any  new  provocation,  first  pro- 
cured a  club,  and,  losing  that  weapon,  afterwards  armed  himself 
with  an  axe.  It  cannot  surely  be  thought,  that  the  original  com- 
bat, was  a  sufficient  provocation  for  the  prisoner's  taking  the  life 
of  his  antagonist.  An  asssailt  and  battery  niay,  indeed,  be  re- 
sisted and  repelled,  by  a  battery  more  violent;  but  the  life  of  a 
fellow  creature  must  not  be  taken,  unless  in  self-defence. 

It  has  been  objected,  however,  that  the  amendment  of  our  pe- 
nal code,  renders  premeditation  an  indispensable  ingredient,  to 
.  constitute  murder  of  the  first  degree.  But  still,  it  must  be  al- 
lowed, that  the  intention  remains,  as  much  as  ever,  the  true 
criterion  of  crimes,  in  law,  as  well  as  in  ethics;  and  the  intention 
of  the  party  can  only  be  collected  from  his  words  and  actions. 
In  the  present  case,  the  prisoner  declared,  that  he  would  split 
the  skuQ  of  any  fellows  who  should  be  saucy;  and  he  actually 
killed  the  deceased  in  the  way  which  he  had  menaced.  But,  let 
it  be  supposed,  that  a  man,  witl^out  uttering  a  word,  should 
strike  another  on  the  head  with  an  axe,  it  must,  on  every  prin- 
ciple by  which  we  can  judge  of  human  actions,  be  deemed  a 
premeditated  violence. 

The  construction  which  is  now  given  to  the  act  of  assembly  on 
this  point,  must  decide,  whether  the  law  shall  have  a  beneficial, 
or  a  pernicious,  operation.  Before  the  act  was  passed,  the  pri- 
soner's  oflPeftce  would  clearly  have  amounted  to  murder;  all  the 
circumstances,  implying  that  malice,  which  is  the  gist  of  the  de- 
iinition  of  the  crime  at  common  law:  and  if  he  escapes  with  im- 
punity, under  an  mterpretation  of  the  act,  different  from  the  one 
which  we  have  delivered,  a  case  can  hardly  occxu-.to  warrant  a 
conviction  for  miutler  in  the  first  degree. 

•  Sec  Awf.  Laast  3  to/.  599,  600.  *.  2  DaW  etlit.  ^ 

Tenderness 
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Tenderness  and  mercy  are  amiable  qualities  of  die  mind;  but  1795. 
if  they  are  exercised  and  indulged  bej^nd  the  controul  of  reason,  Up-y-^j 
and  the  limits  of  justice,  for  die  sake  of  individuals,  the  peace, 
order,  and  happiness  of  society,  will  inevitably  be  impaired  and 
endangered.  As  far  as  respects  the  prisoner,  I  lament  the  ten- 
dency of  these  observations;  but  as  far  as  respects  the  public,  I 
liave  felt  it  a  sacred  duty  to  s\d>mit  them  to  your  consideration. 

Verdict,  guilty  (!)• 


HoUoback  versus  Van  Buskink,    surviving  Administra- 
tor, &c. 

Racroth  et  Ux.  versus  The  Same. 

'T'HESE  were  actions  on  the  case,  in  which  the  plaintiffs  de- 
X  clared  on  a  general  indebitatus  asaumpsit^  for  money  had 
and  received  by  the  defendant  (who  was  the  surviving  adminis- 
triator,  cum  testamcnto  annexo^  of  Catharine  HoUoback)  to  their 
use,  respectively.  They  claimed  distributive  shares  in  the  resi- 
duum ot  the  estate  of  Catharine  HoUoback^  under  her  will:  but 
it  was  questioned,  whether  such  actions  would  lie,  without  prov- 
ing an  assumption,  on  the  part  of  the  defendant? 

The  Court,  however,  declared  their  opinion,  that  the  actions 
might  be  maintsuned,  widiout  proof  of  an  express  assumpsit; 
and  verdicts  were,  accordingly,  given  for  the  plaintiffs,  with 
leave  to  move  for  new  trials.^ 


Anonymous. 

^  I  ^HIS  was  an  action  mi  the  case  for  obstructing  a  water 
JL  course,  by  which  the  plaintiff's  meadow  was  watered.  On 
die  trials  it  appeared,  that  the  defendant  had  purchased  a  mill, 
with  notice  that  the  vendor  had  before  sold  the  meadow  in 
qpestion  to  the  plaintiff,  covenanting  that  the  plaintiff  might  use 
the  water,  over  and  above  what  was  necessary  for  the  miS.  The 
defendant  obstructed  the  water  course ;  and  it  seemed  to  have 
been  his  object,  by  so  doing,  to  compel  the  plaintiff  to  sell  the 
meadow  to  him. 

On  these  facts,  the  Court  recommended  (with  the  concur- 
rence of  the  counsel  on  both  sides)  that  t)ie  defendant  should  do 

(1)  This  indictment  was  tried  at  Eatton^  on  the  2l8t  of  June  17959  before 
llf*KzAH,  ChiffS^uitice,  and  Smith,  Jwtice, 

*  Decided  before  Ysates  and  Smith,  yusticet,  at  Northampton,  Niti 
.Priiu,  in  October  1795. 

an 
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17*95.  an  act  of  justice,  in  securing  to  the  pluntiiF,  by  deed,  the  enjoy- 
Upv^^  ment  of  the  water  course ;  but  he  obstinately  rejected  the  pro- 
position. The  plaintiff's  counsel,  thereupon,  executed  and  filed 
a  writing,  by  which  they  bound  their  client  to  release  any  dama- 
ges that  the.  jury  mi^t  give,  in  case  the  defendant  should 
execute  such  a  deed  as  ibe  court  had  proposed:  and  the  Court 
advised  the  jury,  on  this  condition,  to  find  the  full  value  of  the 
meadow  in  damages;  which  was,  accordingly,  done. 

Sttgreaoes  and  Thomas^  for  the  plaintiff.  Ing'craoll  wad  Cfymrry 
for  the  defendant.* 

*  Decided  before  Yeates  and  Smitb,  *¥ititieett  at  Northampton,  Nin 
Priuty  in  October  1795  In  deliverinr  the  charge  to  the  jury,  Mr.  ytutice 
Yeates  reftrred  to  a  similar  case,  before  the  Chief  ytutice  and  hiinaelfa  in 
which  the  Court  had  given^  and  the  juiy  had  adopted,  the  same  advice; 
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December  Term  1796. 


Graham  verst4s  Bickham. 

rllS  was  an  action  on  the  case  for  damages,  which  were 
laid  at  10,000^  in  the  declaration,  founded  upon  the  fol- 
iowmg  agreement,  signed  by  the  defendant: 
"  I  do   certify,   that   I   have   bought  of    William    Graham 
17,344^  dollars,  six  per  cents  of  the  United  States^  to  be 
^  delivered  to  me  on  the  Ist  of  yuly  next,  on  my  paying  to 

*  him,  on  or  before  transferring  the  same,  the  sum  of  22,318^ 

*  dollars  in  specie.    And  for  the  faithful  performance  of  the 
^  above  agreement,  I  bind  myself,  my  heirs,  and  executors,  in 

*  die  sum  of  lOOOL  lawful  money  of  Pennsylvania^  to  be  paid  to 
**  said  Graham^  or  his  order,  in  case  the  same  is  not  fully  com- 
plied with  by  me.  Philadelphia^  irth  January  1792.'' 

On  the  trial  of  the  cause,  a  verdict  was  given,  in  favour  of 
die  plaindff,  for  1798^  17^.  7^.,  subject  to  the  opinion  of  the 
Court,  on  the  question,  whether  the  plaintiff  could  recover  more 
Aan  lOOO/L  in  an  action  upon  this  agreement? 

The  case  was  argued  by  £.  Tilghman  and  Ingeraolly  for  the 
fbintiff,  on  the  position,  that  unless  a  certsun  sum  is  agreed 
If  the  parties  to  be  paid  and  received,  at  all  events,  as  the  mea- 
wre  of  damages,  the  plaintiff  may  waive  the  penalty  of  the 
^jeement,  and  proceed  for  damages  according  to  the  actual  in- 
jury. 4  Burr.  2228.  2  Ati.  371.  1  H.  Black.  232.  1  BL  Rep. 
395.  373.  2  Atk.  190. 

Lnvis  and  Rarwley  for  the  defendant,  insisted,  that  the  contract 
ought  not  to  be  enforced  beyond  the  meaning  and  understand- 
mgof  the  parties;    which  was,  obviously,  to  fix  a  sum,  as  the 
L<xtent  of  the  defendant's  responsibility,  in  case  of  a  non-com- 
pliance 
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1796.    pliance  with  his  engagement.  16  Fin.  Abr.  301.  <^  Penalty.^  pi 
3.  5.  10. 

By  the  Court:  The  substance  of  the  agreement  between  th 
paities  was,  to  buy  and  sell  stock.  The  penalty  was  mere^ 
superadded  as  a  security  for  performance ;  and  not  as  a  sum  ti 
be  paid  and  received  absolutely  in  lieu  of  performance.  Th 
plaintiff  is  entidod  (notwithstanding  the  penalty)  to  recover  da 
mages,  commensurate  with  the  injury  suffered  by  a  non-per 
fbrmance.  The  judgment  must,  therefore,  be  reiklered  in  hk 
favour,  for  the  full  amount  of  the  verdict. 
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March  Term  1796. 


Fcbeigcr's  Lessee  versus  CraigheaiL  >^ 

AT  a  Court  of  Nisi  Prius^  held  at  Carlisle^  a  case  was  stated 
for  the  opinion  of  the  Court,  containing  these  facts:  A 
tact  of  land,  in  Cumberland  county,  was  mortgaged  by  y4ihn 
Glemiy  to  the  trustees  of  the  loan  office  (whose  rights,  powers, 
aad  duties,  have  been  transferred  by  law  to  the  plaintiff,  as  state 
tre^orer)  and  die  land  was  afterwards  levied  upon,  and  sold  at 
» sheriff's  sale,  to  the  defendant,  by  virtue  of  a  subsequent 
judgment  and  execution.  The  question  is,  whether  the  mortgage 
itmains  a  lien  upon  the  land,  against  the  purchasor  at  sheriff's 
•ak? 

By  the  Court:  The  case  admits  of  no  doubt.    Judgment 
tuist  be  entered  for  the  plaintiff. 

bigersoU^  attomey-general  for  the  plaintiff. 
liwis^  for  the  defendant. 


Bank  of  North  America  versus  Wycoft'. 

CASE,  by  the  indorsee  against  the  payee  and  indorser  of  a 
promissory  note,  drawn  by  Joseph  Harrison. 
The  question  was,  whether  the  defendant  had  received  notice 
^tiun  a  reasonable  time,  of  the  non-payment  of  the  note  by  the 
ifcawer?  Jacob  LarwerswyUr^  the  runner  of  the  bank,  was  called 
b  a  wimess  to  prove  the  notice ;  but,  after  a  long  examination 
IQ  diief^  he  stated,  on  his  cross  examination,  ^^  that  he  was  the 
!*  executor  of  Jacob  Winney^  a  stockholder  in  the  bank  of  North 
^  America^  and  was  entitled  to  a  share  in  the  residuum  of  the 
testator's  estate." 

Th-e 
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1796*  The  defendant's  counsel  then  objected  to  the  competency  d 
Vi««v"»i^  the  witness,  on  account  of  his  interest  in  the  bank.  They  in 
sisted,  that  although  this  appeared  after  a  cross  examination,  I 
was  sufficient  for  the  rejection  of  his  evidence  altogether;  and 
that,  consequently,  -as  there  was  no  proof  of  notice,  independes 
of  his  evidence,  the  plaintiff  must  be  nonsuited. 

The  Court  concurring,  clearly  and  explicidy,  in  the  opiiuoi 
of  the  defendant's  counsel, 

The  plaintiflF  suffered  a  nonsuit 


i 


Befi  versus  Andrews, 

THIS  was  an  action  on  the  case,  to  recover  damages,  for 
breach  of  an  agreement  to  sell  and  convey  to  me  plaini 
in  fee  simple,  a  tract  of  land  in  Westmoreland  county. 

'  The  plaintiff  offered  parol  evidence  of  the  agreement,  as  statd 
in  the  declaration;  of  a  payment  of  the  price  of  the  land;  of  thj 
defendant's  subsequent  acknowledgment  of  the  sale  and  paymetl 
and  of  the  defendant's  refusal  to  execute  a  conveyance.  i 

The  defendant  objected  to  any  proof  of  a  parol  agreement,  H 
the  sale  of  lands  in  fee  simple,  as  the  act  for  prevention  of  fraud 
and  perjuries  (1  State  Larvs^  640.  Dall.  edit.)  required,  expressly 
that  all  such  agreements,  to  have  the  full  effect,  must  be  put  H 
writing,  and  be  signed  by  the  parties,  or  their  agents* 

But,  by  the  Court:  The  payment  of  the  conslderatid 
money,  may,  certainly,  be  proved  by  parol  evidence.  The  agrei 
ment,  being  then  executed  by  one  of  the  parties,  is  not  afiecte^ 
by  the  act  of  assembly;  and  it  is  setded,  that  the  Eng&sh  sti 
tute  against  frauds  and  perjuries,  was  never  extended  to  PeftA 
syhania.  The  act  of  assembly  does  not  make  a  parol  agreemOl 
for  die  sale  of  lands,  void;  &ough  it  restricts  the  operation.4 
the  agreement,  as  to  the  acquisition  of  an  interest  in  the  land 
and  no  tide  in  fee  simple  can  be  derived  under  it.  But,  certainlj 
an  action  will  lie  to  recover  damages  for  the  non-performance  o 
such  an  agreement. 

The  objection  to  the  evidence  over-ruled.  \ 
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Stroud,  Assignee,  &c.  versus  Lockart  et  al. 

OCISE  Jhdaa  on  a  mortgage*   The  mortgage  had  not  been 

^  recorded,  conformably  to  the  act  of  assembly;  and  Lockart 
I  bad  purchased  the  premhes*  But,  on  the  trial,  the  plaintiff  proved, 
I  &at  JLociarC  knew  of  the  existence  of  the  mortgage  at  the  time 

of  his  purchase,  and  said  he  would  have  to  pay  it,  although  it 

was  not  then  recorded. 

By  the  CoiritT:  The  case  is  too  plain  for  controversy.  The 
plaintiff  must  have  a  verdict;  and  all  the  trouble  of  the  jury  will 
be  to  calculate  the  interest. 

Verdict  for  the  plaintiff. 


Seagrove  versus  Redman  et  at. 

^  'T^E  plaintiff  resided  in  the  Haoanna^  and  was  the  agent  of 
X  tfie  defendants  in  fitting  out  a  privateer  for  them,  during 
the  war.  On  the  trial  of  this  cause,  ne  produced,  and  swore  to 
the  authenticity  of,  his  book  of  original  entries  (some  of  which 
were  made  in  his  own  hand-writing,  and  some  in  the  hand-writ- 
ing of  a  clerk)  to  prove  the  disbursements  for  the  privateer. 

And  the  Court  admitted  the  evidence,  after  opposition,  upon 
the  principle,  that  as  it  related  to  a  mercantile  transaction,  which 
took  place  in  a  foreign  country,  a  relaxation  of  the  strict  rules  of 
the  common  law,  was  reasonable,  just,  and  necessary. 

Vol.  IV.  X 
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>/    l^Iicholson^s  Lessee  versus  Wallis. 

THIS  cause  had  been  decided,  by  the  board.of  property,  in 
favour  of  the  defendant,  upon  a  caveat^  rcspectmg  lands 
in  Northumberland  county,  on  the  14th  of  February  1796j  but 
the  patent  was  staid  for  six  months,  within  which  time,  the  party 
is  ailowed,  by  the  act  of  assembly,  to  enter  his  suit,  at  common 
taw,  in  the  nature  of  an  appeal.  3  State  Laws^  213.  s*  WpDaiL 
edit.  For  that  purpose,  a  declaration  in  ejectment  was  framed^ 
entitled  as  of  April  term  1796;  it  was  served  by  a  private  hand 
(not  th^  sheriff)  on  the  defendant,  in  Philadelphia^  on  the  lOth 
of  August  1 796 ;  and  it  was  entered  on  the  docket  of  the  Supreme 
Court,  on  Saturday^  the  20th  of  August  1796:  but  the  Court  had 
risen  (contrary  to  the  usual  practice,  and  the  expectation  of  the 
bar)  on  the  preceding  day,  when,  of  course,  the  term  ended. 

In  April  1797,  a  rule  was  obtsdned,  by  the  defendant,  to  show 
cause,  why  the  ejectment  should  not  be  struck  off  the  docket;  on 
the  ground,  that  it  was  not  altered^  within  the  six  months  allow- 
ed by  the  act  of  assembly.  And,  upon  the  argument,  in  chief, 
at  the  present  term,  it  was  contended,  that  the  cause  was  not  in 
the  possession  of  the  Court,  until  the  process  was  returned.  6  7". 
Rep.  617.;  that,  in  the  case  of  the  sheriff,  the  Court  might  have 
called  for  a  return,  but  not  in  the  case  of  a  special  agent,  em- 
ployed by  the  plaintiff  to  execute  a  writ;  4  T.  Rep.  119.;  and 
that  a  service  of  the  declaration  in  ejectment  upon  the  defendant, 
is  not  an  entry  of  the  suit,  widiin  the  terms,  or  meaning,  of  the 
law. 

The  plain tiflF's  counsel,  urged  the  injustice,  that  would  be  done, 
by  a  mere  matter  of  accident  and  surprise,  if  the  rising  of  ilie 
Court,  a  day  earlier  than  tlid  usage,  should  be  the  ground  of 
quashing  the  present  suit.  They  further  insisted^  that  the  ser- 
vice 
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Ticeof  the  dedaration  in  ejectment  upon  the  defendant^  was  a    1798. 
I   commeBcement  of  the  suit  within  six  months^  according  to  the  v»«-v"<^ 

spirit  and  intention  of  the  law;  that  the  declaration  was  the  only 

process  in  ejectment;  2  SelL  Pr.  164.  that  it  might  be  served  on 
I  the  "tenant  himself ^  in  any  place;  though  if  the  service  was  on  a 
I   wife,  or  servant,  it  must  be  on  the  premises;  2  Cromp.  Pr.  165,  ^ 

;  Rum,  Eject*  155.  that  the  sheriiTs  of  the  several  counties  were 
I  now  obliged,  by  law,  to  serve  declarations  in  ejectment;  3  State 
I  1/rws^  170.  *.  10.  Dalh  Edit,  that  the  return  is  the  certificate  of 
!    the  sheriff,  stating  what  has  been  done  touching  the  execution  of 

the  writ;  Comply  Sheriffs  144.  DalL  162.  and  that  the  proceed- 
I   ings  of  a  special  bailiflf;  being  recognised  by  law,  as  a  competent 

person  to  serve  the  process  in  ejectment,  must  be  as  effectual  as 

the  proceedings  of  the  sheriff. 

After  consideration,  the  Court  were  of  opinion,  that  the 
ejectment  was  well  brought,  within  the  six  months  allowed  by 
the  act  of  assembly:  and  ordered  that  the  rule  to  show  cause  be 
discharged. 

Rule  discharged, 

Keppele  ct  al.  versus  Carr  et  al. 
Carr.^r  ah  versus  Keppele  et  cd. 

THE  case  was,  briefly,  this :  Kepple  and  Zantzinger^  Phila- 
delphia merchants,  being  indebted  to  Carr  and  Sons,  Eng-- 
iish  merchants,  for  goods  sold  and  delivered,  bought  a  bill  of 
exchange  from  John  Sxvamuick  for  the  amount,  drawn  in  their 
favour  and  indorsed  by  them ;  delivered  the  bill  to  one  of  the 
parmers  of  Carr  and  Sons,  who  was  in  Philadelphia^  but  who 
expressly  refused  to  remit  it,  on  the  account  and  risque  of 
his  house ;  and  informed  Carr  and  Sons  by  letters,  dated,  re-  . 
spectively,  the  20th  of  May^  and  20th  of  June  1796,  "  that  the 
"  bin,  whenjxud^  will  be  in  full  for  merchandize  (high  charged) 
^  to  our  G.  Keppele y  by  your  invoice  dated  the  3 1  st  of  March  1 795." 
The  bill  was  duly  presented  and  protested  for  non-acceptance, 
on  the  27th  of  June^  and  for  non-pajTnent,  on  the  29th  o{  August 
1796:  and,  on  its  being  returned  with  the  protest,  notice  was  re- 
gulariy  given  to  the  drawer  and  indorsers.  Keppele  and  Zant* 
migtr  then  (about  the  5th  of  November  1796)  tendered  to  Ckirr 
the  principal  and  interest  of  the  bill,  and  demanded  restitution 
of  it,  with  the  protest;  but  Carr  refused  to  accept  the  tender,  or 
to  leliver  up  the  bill;  saying  "that  he  would  settle  the  bill  him- 
"  elf  with  Swanwick:^^  whereupon  Zantzinger  declared,  ^'^  We 
"  lall  consider  the  bill  at  your  risque,  from  this  day."  Carr 
th  1  entered  into  an  arrangement  with  Swamvick^  took  his 
pr  missory  note  for  principal,  damages,  and  diarges,  antl  de- 
li^ Tcd  to  him  the  bill  and  protest.  Before  the  note  became  due, 
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1798.  Stvanwici  had  failed;  and  Carr  demanded  payment  from  Kep^ 
v_r,  .'  pele  and  Zantzinger^  on  the  footing  of  the  original  account  for 
goods  sold*  On  the  other  hand,  Ktpptk  and  JSanizing^r  de- 
manded from  Carr^  the  twenty  per  cent*  damages^  included  in 
Swammck^s  note,  with  interest  from  the  date  of  the  note*  Ated, 
upon  these  adverse  claims,  the  present  actions  were  instituted, 
and  tried  at  the  same  time. 

At  the  trial  of  the  cause,  three  grounds  were  taken  in  favour 
of  Carr  and  Sons:  lat.  That  the  language  of  the  letters,  written 
b}'  Keppele  and  Zantzinger^  was  not  meant  to  retain  an  interest 
in  the  bill  of  exchange;  but  to  preserve,  unimpaired,  the  original 
contract,  if  the  bill  was  not  honoured ;  or,  at  most,  to  protect 
them,  as  indorsers,  from  being  liable  for  damages;  but  not  to 
entitle  them  to  receive  any.  Carr  and  Sons  had  a  com{^ete 
power  over  the  bill ;  they  might  have  cancelled  it  after  acceptance, 
for  the  acceptor's  note;  or  Uiey  might  have  released  it  upon  any, 
or  no  consideration  to  the  drawer's  agent  in  England;  .the  only 
effect  of  which  would  be,  to  render  the  bill  payment  of  the  pre- 
ceding debt,  as  in  Watts  v.  Willing^  2  Dali.  Rep.  lOO*  And  Chap- 
man V.  SteinmetZj  1  Dall.  Rep.  261.  differs  from  this  cxse;  be- 
cause the  suit  was  there  against  the  drawer  of  the  bill,  who  was,, 
also,  die  original  debtor,  expressly  stipulating,  that  he  should 
not  be  liable  for  damages;  and  here  Carr  and  Sons  do  not  sue 
Keppele  and  Zantzinger  on  the  bill,  for  damages.  2d.  That 
whatever  might  be  the  operation  of  the  original  contract,  the 
claim  of  Keppele  and  Zantzinger  to  damages  was  extinguished, 
when  Zantzinger  declared,  that  *'  the  bill  would  be  considered 
**  for  the  future,  at  the  risque  of  Carr  and  Sons;''  changing  es- 
sentially the  relative  responsibility  of  the  parties.  3d.  That  the 
suit  brought  by  Keppele  and  Zantzinger^  fpr  the  damages,  was  a 
disaffirmance  of  any  implied  contract,  that  the  bill  of  exchange 
was  paid,  or  received,  in  satisfaction  of  the  precedent  debt;  and, 
conscquendy,  Carr  and  Sons  are  entitled  to  recover  upoi:  the  old 
account,  whatever  tnay  be  their  responsibility  for  the  principal,  as 
well  as  the  damages,  of  the  bill.  In  that  respect,  too,  Keppele  and 
Zantzinger  have  chosen  to  regard  them  as  agents;  and  cat  only 
be  entitled  to  recover,  what  Carr  and  Sons  received,  to  wit, 
Swamvick^s  promissory  note. 

In  favour  of  Keppele  and  Zantzinger j  it  was  urged,  1st.  That 
the  remittance  of  the  bill  of  exchange  was,  by  express  stipulation, 
upon  their  account,  and  at  their  risque ;  and  the  terms  of  the  re- 
mittance came,  pointedly,  within  the  principle  of  WaWi  v.  JF/7- 
ling^  and  Chapman  v.  Steinmetz.  Till  the  bill  was  paid  in  England; 
or,  in  case  of  a  protest,  till  it  was  recovered  from  the  drawer 
here,  it  was,  exclusively,  at  the  risque  of  Keppele  aod  ZaniT^ing-^ 
er\  and  they,  who  were  exposed  to  the  whole  risque  were  en- 
titled, in  law  and  equity,  to  the  whole  benefit  of  an  indemnity- 

2d.  That 
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Id.  That  the  declaration  of  Zantziriffer^  does  not,  either  in  the  1798.  ' 
mteiition,  or  the  expression,  amount  to  a  waiver  of  the  claim  for  v.«v"^ 
[damages;  nor  can  it,  in  any  respect,  impair,  or  alter,  the  condi- 
sd  contract  on  which  the  remittance  was  made.  3d.  That  the 
Ittct  of  Carr  and  Sons  has  made  the  bill  of  exchange  an  abso* 
fund  for  the  payment  of  the  precedent  debt;  and  that  debt 
eventually  extinguished  and  satisfied,  by  taking  Swanwick'*^ 
note:  but  their  conduct  creates  no  right  to  receive,  more  than 
^e  amount  of  the  precedent  debt;  and,  consequently,  they  are 
Sable  for  the  damages  in  one  suit,  diough  they  cannot  recover 
upon  the  account,  in  the  other  suit. 

(1)  Shippen,  Justice.  The  sum  in  controversy  is  small;  but 
the  principle  of  the  decision,  is  pf  great  and  g€:neral  importance. 
^Wbat  is  the  law,  the  justice,  and  the  usage,  upon  the  subject f 
It  appears  from  two  cases,  that  have  been  cited  (1  DalL  Rep. 
261.  2  DalL  Rep.  100.)  to  be  the  settled  law,  that  where  a  bill 
of  exchange  is  not  paid  and  received,  in  satisikction  of  a  debt, 
due  from  a  merchant  to  his  correspondent,  it  goes  at  the  risque 
of  the  debtor;  and  the  creditor  who  remits  it  for  acceptance  and 
payment,  stands  on  the  footing  of  an  agent  only,  until  the  bill  is 
actually  paid.  Then,  in  point  of  justice,  it  seem^  but  fair,  to  al- 
low every  incidental,  or  casual,  profit  and  emolument,  to  the  par- 
ty who  is  exposed  to  all  the  hazard  and  inconvenience  of  the  re- 
mittance. As  to  the  usage,  the  jury  are  best  able  to  ascertain 
it  from  pergonal  experience;  but  so  far  as  I  have  been  able  to 
coUect  information,  there  appears  to  be  only  one  opinion  among 
commercial  men;  to  wit,  that  he  is  entitled  to  the  damages,  on 
vhosc  account  and  risque  the  bill  of  exchange  is  remitted.  To 
tiistuib  this  usage,  would,  obviously,  operate  very  injuriously  to 
the  American  merchant,  in  favour  of  foreign  merchants ;  but,  if 
the  usage  were  not  estsiblished,  or  if  it  were  an  unreasonable  one, 
our  decision  would  not  depend  upon  considerations  of  that  na- 
We:  we  should  sacy^Jiatjustitia^  mat  cccluni! 

Let  us,  then,  consider  the  facts  of  the  present  case,  under  this 
general  view  of  the  law,  justice,  and  usage,  of  merchants.  The 
Arbt  was  due  and  payable  in  London.  The  creditor  refused  to 
jcccpt  payment  here,  on  account  of  the  rate  of  exchange.  The 
Wdediate  loss  and  expense  of  the  remittance  fell,  therefore,  on 
the  debtor,  as  well  as  the  contingent  risque  of  the  bill.  The  cre- 
ditor, also,  refused  to  take  the  hazard  of  the  remittance  to  him- 
^If;  and^  in  effect,  agreed  to  act  as  the  agent  of  the  debtor,  in 
ail  that  related  to  the  bill  of  exchange.  There  is  not,  in  short, 
the  least  doubt  on  this  important  fact,  that  the  bill  was  remitted 
^  account  of  Keppele  and  Zantzinger^  though  indorsed  by  them 

(I)  The  Judges  differing  in  opinion,  each  addressed  the  jurj'j  but  the  Chief 
^ciee,  on  account  of  Indisposition,  added  only  a  few  words,  in  affirmance  of 
"Vtt  KDtiments  of  S  h  i  p  p  e  n,  ytutke. 
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1/98.  to  Carr  and  3ons.  When  the  bill  returned  protested,  the  debtor 
v«*.y^^  demanded  it,  tendering  the  amount  of  principal  and  interest;  but 
this  overture  to  a  payment  was  peremptorily  rejected  by  Carr\ 
and  he  assumed  the  sole  management  of  settling  the  business  with 
Swanwick.  Whether  it  was  settled  by  a  cash  pyment,  or  by  a 
promissory  note,  is  not  material;  the  bill  being  delivered  up 
without  the  authorit}',  or  consent,  of  Keppek  and  Zantzinger; 
and  Carr  and  Sons  becoming,  consequently,  responsible  to  then, 
for  the  full  value  of  their  interest  in  the  bill.  That  interest  was  ^ 
the  amount  of  the  damages,  on  the  principles,  which  have  already 
been  suggested;  particularly,  because  Keppele  and  Zantzinger. 
defrayed  the  whole  expense,  and  run  the  whole  risque,  of  the  re- 
mittance. Suppose,  produce  had  been  shipped  to  Carr  and  Sons, 
to  be  sold  on  account  of  the  shippers,  but  the  proceeds  were  ..to 
be  applied  to  the  payment  of  their  debt,  could  it  be  pretended,  that 
the  consignees  would  be  entitled  to  any  profit  on  the  sale;  or  that, 
in  case  of  a  loss,  it  must  be  borne  by  them?  No:  in  that  instance, 
and  I  think,  with  a  parity  of  reason,  in  the  instance  before  the 
Court,  Carr  and  Sons  are  neither  to  know  profit  nor  loss,  in  the 
transaction.  It  is  surely  enough  for  the  British  merchiuit,  to  en- 
joy the  fair  profit  charged  upon  the  goods,  which  he  sells  and 
transmits  to  his  American  customers ;  without  being  allowed  to 
speculate  upon  the  damages  on  bills  of  exchaBge,  the  usual  me- 
dium  for  paying  his  account,  in  a  way,  that  enables  him  to  pocket 
all  the  gain,  and  to  cast  upon  them  all  the  loss. 

In  justice  to  Carr  and  Sons,  however,  it  is  proper  to  take  no- 
tice of  another  ground,  on  which  their  cause  has  been  placed; 
the  only  ground,  indeed,  that  has  created  any  doubt,  or  difference, 
in  the  mmds  of  the  Judges.  On  the  5th  of  November  1796,  when 
they  refused  to  accept  a  tender  of  principal  and  interest,  Keppele 
and  Zantzinger  made  a  declaration,  which,  at  the  first  view, 
looked  as  if  they  relinquished  excry  pretension  tp  the  bill  of  ex- 
change: "  We  shall  consider  the  bill  as  at  your  risque  from  this  . 
day."  This  expression,  however,  cannot,  in  law,  be  regarded  as 
constituting  a  new  contract,  or  agreement;  for,  certainly  tl^ere 
was  no  mutuality  of  bargain;  no  coincidence  of  proposition  and 
assent:  But  it  may,  in  point  of  fact,  be  regarded  as  an  extinguish- 
ment of  the  conditional  terms  of  the  remittance;  as  an  abandon- 
ment of  all  claim  upon  the  bill  of  exchange ;  a  fact  which  the  ju-' 
ly  must  decide.  It  appears  to  me,  however,  that  if  law,  justice, 
and  usage,  had  previously  vested  the  right  to  damages  in  Keppele 
and  Zantzinger^  it  is  too  light,  too  equivocal,  an  expression,  to 
be  construed  into  a  waiver  of  that  right;  particularly,  when  it  may 
with,  at  least,  equal  propriety  be  construed  to  mean,  that  they 
should  consider  Carr  and  Sons  responsible,  if  Swanivick  failed 
in  payment. 

On  the  action  by  Carr  and  Sons,  against  Keppek  and  Zant- 
zinger^  it  is  unnecessary  to  detain  the  jury  with  any  explanatoiy 
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remarks^    The  account  was  settled;  and,  by  the  conduct  of  the    1798. 
plaintiiFs,  k  has  been  completely  paid,  in  law  and  justice.  \m»-Y-m^ 

Skitu,  Justice.  I  concur  in  the  opinion  of  my  venerable 
brother,  as  to  the  second  action;  and  subscribe,  indeed,  to  all 
the  general  principles,  which  he  has  stated,  in  reference  to  the 
^Erau  But  it  is  my  mirfortune  to  view  in  a  different  manner 
from  him,  the  important  transaction  of  the  5th  of  November  1 796: 
for,  whatever  may  have  been  the  antecedent  rights  of  Keppele 
land  Zantxinger^  the  conversation  of  that  day,  does,  in  my  opin- 
'  ion,  essentiaUy  change  the  situation  of  the  parties.  The  bill  was 
thenceforth  entirely  at  the  risque  of  Carr  and  Sons ;  and  if  Swan-' 
nvkk  had  failed  the  vety  next  day,  before  any  arrangement  for 
payment,  or  before  any  laches  in  the  endeavour  to  obtain  pay- 
ment, Carr  and  Sons  could  never  have  recovered  from  Keppele 
and  ZantzJnger^  either  on  the  original  account,  or  on  the  indorse- 
ment of  the  bill.  The  risque  of  Keppele  and  Zantzinger  bemg 
thus  at  end,  all  their  legal  and  equitable  claim  to  the  damages, 
on  account  of  risque,  must,  also,  be  extinct. 

In  an  early  stage  of  the  transaction,  too,  I  think  there  is  some 
failac}'  in  treating  Carr  and  Sons  merely  as  the  agents  of  their 
debtor,  in  relation  to  the  bill  of  exchange.  If  they  had  lost,  or 
destroyed,  it;  if,  on  the  protest,  the  drawer^s  friend  had  paid  it 
in  London  for  his  honour;  or,  if  Carr  and  Sons,  after  an  accept- 
aice,  had  released  the  acceptor,  with,  or  without,  a  considera- 
tion; surely,  in  nolle  of  these  instances  could  a  claim  to  twenty 
percent,  damages  arise;  and  all  that  Keppele  and  Zantzinger 
could  insist  upon  in  law,  justice,  or  usage,  would  be,  that  the  bill, 
ttider  such  circumstances,  should  be  deemed  a  payment  of  their 
debt,  notwithstanding  the  conditional  terms  of  the  remittance. 

In  these  sentiments,  I  am  uninfluenced  by  any  consideration  of 
tttachment  to  the  American  merchant,  or  of  enmity  to  the  British 
merchant:  and,  I  think,  they  will  be  found  to  conform  best  to  the 
ur  of  all  merchants,  which,  like  the  chastity  of  a  female, 
uld  be  free  from  suspicion,  as  well  as  free  from  tJ^int. 

M*Ke  AN,  Chief  Justice.  Upon  the  refusal  of  the  tender  in  No- 
fnber  1796,  Zantzinger  declared,  that  the  bill  of  exchange  should 
he  at  the  risque  of  Carr  and  Sons  for  the  future.  The  meaning 
*fthis  declaration,  I  understand  to  be  (at  least,  it  is  a  reasonable 
interpretation)  that  Carr  and  Sons  themselves  should  be  answer- 
»ble  to  Keppele  and  Zantzinger^  for  tlie  principal,  interest,  and 
Jbmages,  even  if  Swamvick  should  become  insolvent.  Under  the 
view  of  the  case,  I  concur  with  my  brother  Shippkn,  in  all  his 
Ttmnrks  which  he  has  delivered  to  the  jur\'. 

Verdict  fur  Keppele  and  Zantzinger  in  both  actions, 

Ingersoll  2Jid  Brintcn^  for  Keppele  and  Zc.nlzirt^cr. 
Dallas^  for  Carr  and  Son?. 
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M^Clay  versus  Hanna  et  aL 

THIS  was  an  appeal  from  the  Orphan's  Court  of  Dauphin  \ 
county,  under  the  following  circumstances:  John  Harris^] 
by  his  will  dated  the  25th  of  Mat/  1/90,  proved  2d  of  AugUH 
1791,  bequeathed  all  his  personal  estate  to  his  sons  David^  Rth 
hert^  and  James^  and  his  daughters  Mary  M^Clay  and  Mary 
Hanna^  to  be  equally  divided  between  them.  He,  also,  ordered: 
his  executors  to  sell  all  his  lands  not  otherwise  disposed  of  byj 
his  will,  and  divide  the  proceeds  as  aforesaid.  He  directed  hiti 
executors  to  setde  their  accounts,  in  the  Oi^phan's  Court,  in  one  I 
year  after  his  decease,  and  continue  to  settle  an  account  annusdly^ 
until  the  estate  was  finally  setded. 

In  January  1795,  a  citation  was  issued  at  the  request  of  WdA 
Ram  M^-Clay^  one  of  the  executors  of  John  Harris^  against  Dop 
vid  Harris^  Robert  Harris^  John  Andrew  Hanna^  Joaeph  Worh^ 
and  John  M^'Ciay,  the  other  executors,  to  appear  at  the  nexl^ 
Orphan's  Court  for  Dauphin  county,  to  make  a  full  disclosure  oC 
all  effects  and  estate  of  tne  deceased,  which  have  come  to  their 
hands,  possession,  or  knowledge,  and  settle  and  abide  the  order 
and  judgment  of  the  Court  on  the  premises.  The  cause  came  to; 
a  hearing  in  the  Orphan's  Court,  in  September  1795;  when  aj 
motion  was  made  by  M^Clay^s  counsel  that  Robert  Harris  and 
John  A.  Hanna  shoidd  answer,  on  oath,  to  a  charge  of  having 
received  money  for  the  sale  of  sundiy  lots,  which  had  been  con- 
veyed to  them  by  the  testator,  by  absolute  deed,  on  a  secret  trust, 
to  be  accountable  for  the  proceeds  of  the  sales:  and  that  they 
should  bring  the  said  proceeds  into  their  administration  account^ 
and  charge  themselves  therewith.  The  Court  determined,  1st. 
That  the  said  Harris  and  Hanna^  should  not  be  obliged  to  an- 
swer on  their  oath  to  the  said  charge:  and,  2d.  That  the  plaintiC 
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ahould  not  be  allowed  to  produce  evidence,  tq  substantiate  the    ir99, 
truth  of  his  change  against  the  said  John  A.  Hanna\  but  that  V-v??-' 
the  account  of  the  said  Harris  and  Jaannaj  as  then  exhibited 
to  the  Court,  should  be  received  and  passed.    The  plaintiff  ap- 
pcakd  from  this  judgment;  and  the  cause  comes  upon  the  ap^ 
peal  t 

After  argument  by  W.  Tilghman  and  Dallas^  for  the  appel- 
^lant;  and  by  Ingersoll^  for  the  appellees,  the  Court  dismissed 
the  appeal,  because  it  did  not  appear,  that  the  Orphan's  Court 
had  pronounced  a  definitive  decree. 


Ewalt's  Lessee  ^oersus  Highlands.  (1) 

EJECTMENT  for  400  acres  of  land  at  Geriy*s  Sun,  across 
the  JUleghany,  the  plaintiff  claiming  under  settlement  and 
survey.    Frona  the  evidence  it  appeared,  that,  on  the   30th  of 
April  1792,  the  lessor  of  the  plaintiff  passed  the  Alleghany,  witli 
two  hands,  to  make  an  improvement;  that  they  deadened  about 
doe  acre  of  wood,  returned,  and,  about  two  weeks  afterwards, 
went  over  again,  and  deadened  a  little  more  wood;  that  a  cabin 
was  erected,  with  a  clapj-board  roof,  eight  feet  square,  and  logs 
cut  out  for  a  door;  that  a  few  peach  stones,  apple  seeds,  and  po- 
'  tatoes  were  planted ;  but  no  other  improvements  were  made ;  and 
^  neither  the  lessor  of  the  plaindff,  nor  any  tenant  for  him,  resided 
on  the  land-     On  the  9th  of  April  1794^  a  survey  was  made  by 
*  Jonathan  Leet,  the  deputy  surveyor  of  the  district,  under  this  set- 
••tlement.    On  the  10th  ot  February  1796,  Ewalt  leased  the  land 
'  to  P.  Smith,  who  went  over  the  Alleghany,  kindled  a  fire  in  tlic 
cabin,  staid  diere  an  hour,  and  then  removed;  but  Ewalt,  and 
his  family,  constandy  resided  on  the  east  side  of  the  river;  while, 
on  the  odier  hand,  the  defendant  and  his  family  lived  for  three 
years  on  the  premises. 

1st.  When  Leefs  survey  was  offered  in  evidence,  the  defend- 
Mtt's  counsel  objected;  but  it  was  admitted  by  the  Court,  upon 
the  ground,  "  that  in  cases  of  tide,  under  settlement  and  improve- 
nj«nt  of  lands,  north  and  west  of  the  rivers  Ohio  and  Alleghany 
2»1  Conewango  creek,  the  deputy  surveyor  must,  in  the  first  in- 
stance, judge  of  die  right;  though  subject  to  the  opinion  of  the 
Court  and  jury." 

2d.  In  delivering  the  charge,  the  following  sentiments  were 

depressed, 

.     By  the  Court:  It  is  now  the  province,  and  the  duty,  of  the 

i  Court  and  jury,  to  decide,  whether  the  survey  in  question,  was 

properly  made,  under  the  act  of  the  3d  of  April  1792.  (3  State 

^^nvs,  DalL  edit.)   The  act  itself  has  laid  down  no  general  rule, 

iX)  Tried  at  Pitttbur^k,  May  1799,  before  Yeates  and  Smith,  Justice*. 
Vol.  IV .  Y  ascertaining 
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1799.  ascertaining  what  kind  and  extent  of  settlement  and  improve* 
ment  will  warrant  a  survey;  nor  is  it  the  intention  of  the  Court, 
upon  the  present  occasion,  to  lay  down  any  general  rule  upon  the 
subject.  It  may,  however,  be  observed,  that  personal  residence, 
must  accompany  any  settlement,  on  which  a  survey  can  be  regu- 
larly made ;  unless  such  danger  exists,  as  would  prevent  a  man 
of  reasonable  finnness,  from  remaining  on  the  land ;  and  even 
then,  the  animus  residendi  must  appear.  Again:  thou^  we 
agree,  that  what  constitutes  a  settlement,  will  essentially  depend 
on  the  circumstances  of  each  case ;  we  may  state,  negatively,  that 
deadening  an  acre,  or  two,  of  timber,  planting  a  few  peach  stones, 
a  few  apple  seeds,  or  a  few  gr^ns  of  com,  can  never  be  deemed 
circumstances,  amotmting,  in  themselves,  to  a  settlement  in  any 
case,  though  a  cabin  should,  also,  be  put  up,  if  the  party  resides 
at  a  distance,  and  no  tenant  actually  occupies  the  land.  If  these 
can  give  no  legal  preference,  much  less  will  it  be  deemed  a  case 
of  preference,  contemplated  by  the  act  of  asseipbly,  that  a  man 
has  set  his  foot,  or  his  hearty  on  a  tract,  and  claims  it  as  his  own. 
It  is  hardly  necessary  to  add,  that  we  do  not  think  the  acts  of 
the  lessor  of  the  plaintiff,  in  the  present  case,  constituted  such  an 
actual  setdement,  as  authorised  a  survey ;  and,  consequently,  he 
has  no  title  to  recover  the  land. 

The  plaintiff's  counsel,  finding  the  opinion  of  the  Coiut  thus 
decidedly  against  him,  suffered  a  nonsuit. 

Brackenridge^  for  the  plaintiff. 
Woods  and  Collins^  for  tbe  defendant. 
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Ball  versus  Dennison. 


THIS  was  an  action  brought  by  the  indorsee,  against  the  int. 
dorser,  of  a  promissory  note  for  5000  dollars,  dra\vn  by 
Samuel  Emory ^  on  the  26th  of  December  1795,  and  payable  65 
days  after  sight.  The  drawer,  failing  to  pay  the  note,  it  was  re- 
gularly protested,  on  the  3d  oi  March  1796;  and  the  only  ques- 
tion agitated  upon  the  trial,  was,  whether  reasonable  notice  of  the 
non-payment  %vas  given  to  the  indorser,  or  due  diligence  employ- 
ed to  give  it? 

ITie  material  facts  were  the«e :  Emory  and  Dennison  had  pur- 
chased from  the  managers  of  the  Schuylkill  canal  lottery  a  num- 
ber of  tickets,  for  which  a  note  was  given  to  the  president,  the 
plaintiff  in  this  action.  The  purchasers  settled  their  accounts  of 
the  speculation,  before  the  note  became  due,  in  consequence  of 
which  Emorif  was  bound  to  pay  the  note ;  but  when  it  became  due, 
Dennison  agreed  to  continue  his  indorsement  for  the  accommo- 
dation of  Emory ^  though  the  joint  interest  had  ceased;  and  the 
plaintiff,  by  way  of  renewal,  at  the  instance  of  Emory ^  took  the 
note,  on  which  the  present  action  was  instituted*  Dennison  was 
aot  a  permanent  inhabitant  of  Philadelphia  \  but  was  domiciled 
at  Havre  de  Grace^  in  Maryland.  He  had,  however,  an  agent  in 
Philadelphia^  to .  whom  the  banks,  in  consequence  of  written  in- 
structions, delivered  the  notices  of  his  paper  engagements  pay- 
able there,  on  which  he  was  drawer  (not  indorser)  during  the 
years  1795,  and  1796;  and  who  constantly,  for  that  period,  made 
the  necessary  payments;  nor  would  he  have  hesitated  (he  de- 
clitred)  to  pay  the  present  note,  if  he  had  been  informed  of  the 
default  of  the  drawer.  It  appeared,  likewise,  that  Dennison  was, 
occasionally,  in  the  city  of  Philadelphia^  in  the  months  of  Febru* 
ffrv,  March^  Aprils  May^  June^  August^  smd  September  1796;  and, 
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1799*  i^  tlic  month  of  Mai/j  Emmory  informed  him  of  the  protest;  but, 
v.«p.y.»^  at  the  same  time,  declared  that  he  had  made  preparation  to  dis- 
charge the  note.  On  the  other  hand,  it  was  proved,  that  after 
the  default  of  the  drawer,  particular  and  repeated  inquiry  was 
made  for  the  indorser  by  the  notary,  as  well  from  Emmory  as 
others ;  that  the  indorser  was  not  then  in  Philadelphia^  and  the 
notary  did  not  himself  know  that  he  had  an  agent  nere,  for  such 
purposes,  diough  he  knew  there  were  transactions  of  business 
between  him  and  the  person,  who  is  said  to  have  been  his  agent; 
that  the  notary  heard  Dennison  lived  at  Havre  de  Grace^  but,  at 
the  same  time,  was  told,  he  had  gone  to  the  eastward;  that  as 
soon  as  the  plaintiflf  understood  that  Dennison  was  in  the  city 
(about  six  weeks,  of  two  months,  after  the  protest)  the  plaintiiTs 
clerk  called  on  Dennison^  mentioned  the  facts,  and  demanded 
payment;  when  Dennison  said,  that  he  had  received  no  part  of 
the  proceeds  of  the  lottery  tickets;  but  that  he  would  urge  Em* 
mory  to  discharge  the  note. 

The  defendant's  counsel  contended,  on  these  facts,  that  there 
was  not  reasonable  notice  of  the  protest  of  the  note,  nor  due 
diligence  to  give  it:  that,  under  the  circumstances  of  the  case, 
the  defendant  was  not  under  a  moral  obligation  to  pay  the  note, 
and  might  fairly  take  advantage  of  the  strict  rule  of  law,  accord- 
ing to  1  Dull.  Rep.  234.  252.  270.  2  DalL  Rep.  l58.  192.:  diat 
no  notice  was  given  to  the  indorser  till  May  1796,  though  he  was 
occasionally  here,  before  that  time,  and  subsequent  to  the  protest; 
though  he  had  an  agent  here ;  and  though  he  lived  in  a  neigh- 
bouring state,  to  which  the  post  woidd  have  carried  notice^  in  die 
course  of  a  few  days:  and  that  actual  knowledge  of  non-payment, 
is  not  sufficient  to  charge  an  indorser,  unless  the  information  is 
received  prompdy  from  the  holder,  with  notice  that  he  looked  to 
the  indorser  for  payment:  Kyd  on  Bills.  79.  1  T.  Rep.  167. 
5  Burr.  2670.  1  T.  Rep.  712. 

The  plaintiff's  counsel  insisted,  that  as  the  private  arrange- 
ment between  Dennison  and  Emmory^  was  unknown  to  the 
plaintiff,  his  claim  upon  the  defendant  in  morality,  as  well  as  law, 
could  not  be  impaired  by  it;  that  the  law  was  not  controverted, 
on  the  authority  of  the  cases  cited;  but  still  it  left  the  matter  of 
fact  to  be  ascertained,  what  was  reasonable  notice  of  protest,  un- 
der all  the  circumstances  of  the  case?  that  the  first  important 
feature  of  the  case,  exhibits  the  defendant  as  a  non-resident  of 
Philadelphia^  a  mere  transient  visitor:  that  notice  sent  south  to 
Havre  de  Grace^  when  it  was  known  he  had  gone  north,  would  have 
been  useless  and  idle :  that  the  notary  did  not  know,  and  the  evi- 
dence is,  otherwise,  uncertain  in  the  instance  of  the  defendant's 
being  an  indorser,  that  he  had  any  agent  in  Philadelphia:  and 
that  due  and  diligent  inquiry  was  made  for  the  indorser  in  Phi' 
ladelphia^  where  the  consideration  arose,  and  the  note  w  as  given. 

As 
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Ai  to  the  cases  cited,  for  the  defendant,  they  are  susceptible  of  1799. 
answers^  easily  disting;uishing  them  from  the  present  case.  Thus:  U^— / 
In  1  DalL  Rep,  234.  270.  the  bill  was  kept  two  years  and  a  half; 
the  indorser  lived  in  Poughkeepsie^  only  130  miles  distant;  he  was 
a  man  of  note,  in  extensive  business,  and  actually  had  some  trans- 
actions with  another  of  the  indorsers.  In  1  DalL  Rep.  252.  the 
note  was  protested  for  non-pajTnent  on  the  12th  of  June  1786; 
00  the  5th  of  July  and  23d  of  August^  the  plaintiff  received  par- 
tial payments  m>m  the  drawer;  and  it  was  not  till  after  the  last 
ckte,  when  the  drawer  had  become  embarrassed,  that  notice  was 
pven  to  the  indorser;  who,  during  the  whole  time,  lived  and 
kept  a  counting  house  in  Philadelphia.  In  2  Dalh  Rep.  158,  both 
parties  lived  in  Philadelphia  \  and  the  jury  thought  three  or  four 
days  was  not  too  late  to  give  notice.  In  2  DalL  Rep.  192.  the 
bill  of  exchange  was  drawn  in  September  ifSlj  presented  and  re- 
fused acceptance  in  November  1781,  and  protested  for  non-pay- 
ment in  August  1782;  but  no  notice  was  given  to  the  indorser 
till  the  beginning  of  the  year  1790.  When  die  bill  was  presented, 
the  drawee  had  funds  of  the  drawer  in  his  hands;  but  he  had 

Eid  the  amount  to  the  drawer's  agent,  who  died,  and  whose  wife 
d  lost  the  money. 

Shippen,  yustice.  (1)  The  cause  depends  upon  one  point, 
which  is  a  matter  of  fact.  The  general  law  is,  tluit  when  a  pro- 
missory note  is  dishonoured  by  the  drawer,  the  indorser  becomes 
imme^tely  liable;  and  the  holder  is  entitled  to  recover  the 
amount  from  him,  unless  he  is  discharged  by  the  act  of  the  hold- 
er, either  in  giving  further  time,  or  credit,  to  the  drawer;  or  in 
neglecting  to  give  the  indorser  due  notice  of  the  non-payment. 
This  notice  is  indispensable :  so  much  so,  that  it  is  immaterial, 
whether  the  drawer  becomes  insolvent  before  the  notice,  or  not. 
StiD,  however,  what  constitutes  due  notice,  is  a  point  to  be  set- 
tled- In  England  (where  it  is  regarded  as  a  question  of  law)  the 
nile  is  strict  and  positive,  that  the  notice  must  be  given  on  the 
next  day,  if  the  parties  live  in  the  same  place ;  and  by  the  next 
post,  if  they  live  in  diflferent  places.  But  in  Pennsylvania^  it  has 
hitherto  been  regarded  as  a  matter  of  fact,  to  be  decided  by  a 
juy,  under  all  the  circumstances  of  each  case,  as  it  arises.  In 
deciding  it,  however,  the  jury  will  always  be  governed  by  a 
sound  and  reasonable  discretion.  They  will  allow  but  a  short 
time  for  giving  notice,  where  the  parties  reside  in  the  same 
town;  for,  six  weeks  in  such  a  case  would  certainly  be  too  long; 
[  anc*  for  giving  notice  in  different  parts  of  the  country,  they  will 
hri  5  into  the  calculation  of  a  reasonable  time,  the  facility  of  the 
p05  ,  the  state  of  the  roads,  and  the  dispersion  of  the  inhabitants, 
in   -^lation  to  the  post  towns. 

(      Shippbn,  and  Smith,  yusiices,  were  the  only  judg-es  on  the  bench,  at 
th<     '•*  of  this  cause. 

With 
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1799*  With  these  prefdtory  remarks,  let  lis  review  the  circumstances  I 
i^,^.^^  of  the  present  case.  The  note  was  duly  protested  for  non-pay- 
ment. The  hotary,  at  the  same  time,  made  diligent  inquiry  af- 
ter the  indorser;  particularly  from  the  drawer,  who  was  most 
likely  to  possess  the  necessary  information.  He  heard  that  the 
indorser  lived  at  Havre  de  Graccy  but  was  then  gone  to  the  east* 
ward.  Proof  has,  also,  been  given  of  DennisorCs  repeatedly  : 
visiting  Philadelphia^  after  the  protest;  but  it  is  not  pi-oved, 
that  thb  plaintiff  was  acquainted  with  the  fact;  and,  without  that 
proof,  he  cannot  be  leg^y  charged  with  laches.  It  is  proved, 
that  J.  B.  Bond  was  DenmsorCs  general  agent  in  Philadelphia; 
but  It  is  not  proved,  that  he  was  a  public,  known,  agent;  nor 
(which  is  again  essential  to  afiect  the  plaintifTs  claim)  that  the 
plaintiiF  was  apprised  of  the  agency.  As  to  the  fact,  that  Den- 
nison  lived  at  Havre  de  Grace;  and  as  to  the  argument,  that  no- 
tice ought  to  be  given  wherever  the  indorser  lives;  it  is  impor- 
tant to  remember,  that  the  commencement  of  the  transaction  was 
in  Philadelphia;  that  the  note  was  dated  there;  and  that  all  the 
parties  contemplated  Philadelphia  as  the  place  of  pa3nnent.  Be- 
sides, it  would  interrupt  the  negotiability  of  notes,  and  greadjr 
embarrass  the  general  operations  of  commercial  credit,  if  an  in- 
dorser was  entitled  to  notice,  on  the  strict  terms  suggested, 
though  he  lived  in  the  East^  or  the  fVest^  Indies;  or  though  he 
was  a  mere  itinerant,  constandy  shifting  the  place  of  his  abode, 
and  the  scene  of  his  business.  It  is,  therefore,  an  object  of  lead- 
ing influence,  in  the  decision  of  this  cause,  to  consider,  whether, 
under  all  the  circumstances  in  proof,  the  plaintiff  was  boimd  to 
inquire  for  the  defendant,  beyond  the  city  of  Philadelphia^.  The  . 
case  of  Steinmetz  v.  Curry ^  1  DalL  Rep.  234.  270.  ought  not  to 
be  a  guide  on  the  occasic^n ;  for,  there,  the  bill  was  kept  by  the 
holder  two  years  and  a  half,  without  giving  notice  to  an  indorser, 
who  was  known  to  reside  constantly  at  Poughkeepsie^  in  Nnx)- 
Tork.  But,  upon  the  whole,  it  appears  to  the  Court,  that  the 
plaintiff  did  make  a  prompt  inquiry  for  the  indorser  in  the  city 
of  Philadelphia;  and  that  the  defendant  has  not  sufficiently 
established  those  facts,  which  would  have  made  it  incumbent 
upon  him,  either  to  send  notice  to  Havre  de  Grace ;  or  to  ser\'e 
notice  upon  the  agent  in  Philadelphia.  If  the  jury  concur  in  the- 
opinion,  they  will  find  for  the  plaintiff;  but  if  they  do  not,  it  is 
their  right,  and  their  duty,  to  find  for  the  defendant. 

Verdict  (delivered  without  the  jura's  retiring  from  the  bar) 
for  the  plaintiff,  6051^^^  dollars,  and  six  cents  costs. 
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December  Term  1799* 


Levy  versus  Wallis. 

IN  this  case  a  testatum  >?.  feu  issued  on  the  27th  of  December 
1798,  returnable  to  march  term  1799,  which  was  levied  on 
twelve  horses.  A  venditioni  exponas  issued  to  September  term 
1799;  and  an  alias  vend.  exp.  issued  to  December  term  1799. 
On  the  last  writ,  the  sheriff  returned,  that  he  had  sold  the  horses 
to  the  amount  of  1021  dollars;  that  Thomas  Hamilton  had  bought 
seven  oi  the  horses  for  630  dollars ;  but  that,  both  before  and  after 
the  sale,  he  had  given  written  notice,  that  ihe  claimed  the  money 
arising  on  the  sales,  by  virtue  of  a  levy  previously  made  for  him 
upon  an  execution,  by  the  former  sheriff;  and  that,  therefore,  he 
claimed  to  retain  the  amount  of  his  purchases,  in  part  satisfac- 
fon  of  his  execution:  and  the  remaining  money  of  the  sales 
aforesaid,  the  said  sheriff  has  ready,  &c. 

From  the  records,  it  appeared,  that  Hamilton  had  issued  a  ,Ji. 
fe.  against  Wallis  on  the  25th  of  January^  returnable  to  Match 
term  1798,  which  was  levied  (inter  alia)  upon  seven  horses;  and 
that  on  the  11th  o{  December  1798,  a  vend,  exp*  issued,  but  was 
tiever  prosecuted. 

It,  also,  appeared,  that  in  the  case  of  Perit^  executor,  v.  Wal- 
f^,  a  testatum  fi»  fa.  had  issued  to  March  term  1 797,  which  was 
levied  (inter  alia)  upon  seven  horses;  that  a  vend.  exp.  issued; 
that  an  alias  vend.  exp.  issued  to  September  term  1798,  on  which 
the  sales  were  put  off  at  the  risque  of  the  plaintiff;  and  that  a 
fhiries  vend.  exp.  issued  to  September  term  1799. 
.  The  general  question  was,  whether  the  prior  execution  credit- 
ors, Hamilton  and  Ferity  had  not  lost  their  liens,  by  allowing  the 
I^operty  levied  upon,  to  remain  in  the  hands  of  the  defendant? 

The  Court  declared,  that  it  had  been  repeatedly  determined, 
?nd  was  become  the  settled  law  oi  Pennsylvania^  that  the  act  of 
•  suffering 
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1799*  suiFering  goods  to  remain  in  the  hands  of  the  defendant,  after 
u-y-*^  they  were  levied  upon,*  furnished  no  presumption  of  fraud  here, 
as  it  did  in  England^  and  that  this  departure  from  the  English 
rule  arose  from  sentiments  of  humanity,  and  the  peculiar  neces- 
sities of  the  country.  In  the  interior  of  the  state^  particularly,  it 
was  the  universal  practice  not  to  remove  the  goods  after  a  levy. 
If,  however,  the  intention  of  leaving  them  with  the  defendant 
was  fraudulent^  a  subsequent  execution  would  be  preferred,  m 
Penngyhania^  as  well  as  in  England.  In  the  present  instance, 
there  is  no  proof  of  fraud;  the  first  levies  are,  of  course,  good; 
and  the  sheriff  must  pay  the  money  arising  from  the  sales  accord- 
ingly, (1) 


Pemberton's  Lessee  n)ersus  Hicks. 

THIS  cause  (which  was  argued  in  December  term  1 798, 3  DalL 
Rep.  479.)  was  kept  under  advisement  till  the  23d  of  Df- 
cember  1799,  when  Shippen,  Chief  Justice^  and  Yeates,  Jus- 
tice^ were  of  opinion  with  the  pla^ntin,  and  Smith,  Jttstice^  was 
of  opinion  with  the  defendant. 

Judgment  for  the  plaintiff.  (1) 


Kesselman^s  Lessee  versus  Old. 

BY  the  statute  of  4  Anne^  c.  16.  «.  21.  it  is  enacted,  that  "all 
"  collateral  warranties,  which  shall  be  made  after  the  first 
"  day  of  Trinity  term,  of  any  lands,  tenements,  or  hereditaments, 
<^  by  any  ancestor,  who  has  no  estate  of  inheritance  in  possession 
^'  in  the  same,  shadl  be  void  agsunst  his  heir.'' 

In  the  present  ejectment,  the  point  was,  whether  the  plaintiff 
was  estopped  by  a  collateral  warranty  of  his  ancestor,  who  had 
no  estate  of  inheritance,  in  possession,  of  the  premises? 

After  argument,  and  taking  time  to  deliberate,  the  opinion  of 
the  CouKT  was  delivered  by  Shippen,  Chief  Justice^  that  there 
was  no  trace  of  the  extension  of  the  statute  of  the  4  Anne^  c.  16.  to 
Pennsylvania^  by  legislative  authority,  or  judicial  practice;  and, 

{V)  In  Chancellory.  PfUlifia  et  al.  September  term  1800,  and  several  other 
taaes,  the  law  has  been  stated  in  a  similar  manner.  But  in  the  case  of  the 
Vnited  State*  v.  Cunninghanh  in  the  Circuit  Court,  before  yudge*  Tii.ghman, 
Basset,  and  Griffith,  the  same  subject  was  fully  discussed;  and  the 
Court  adhered  to  the  common  law  rule,  notwithstanding  the  decisions  in 
Petuuylvania. 

(2)  M'Kean,  C.  y.,  presided  at  the  arj^ment  of  the  cause;  but,  bein^ 
elected  governor  of  the  commonwealth,  in  October  1799,  he  took  no  part  in  the  > 
decision.  He  informed  the  Reporter,  however,  that  his  epinion  was  decidedly 
in  favour  of  the  defendant. 

•  consequently, 
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QObsequeiitly,  that  the  collateral  warranty  of  the  ancestor,  opera-    1799* 
ted  as  an  estof^l  to  his  heir,  the  plaintiiF* 

Judgment  for  the  defendant. 


Reed  versus  Ingrahanii 

ON  a  motion  for  a  new  trial,  this  cause  came  again  before  the 
Court  (3  Doll*  Rep*  505^)  but,  after  argument,  the  Judges 
cited  4  T.  Sep.  2  BL  1269.;  and  declared,  that  they  were  con- 
firmed, upon  mature  deliberation,  in  the  opinion,  which  had  been 
given  in  charge  to  the  jury,  that  the  action  was  well  brought  in 
the  name  of  the  assignee  of  the  stock  contract,  promising  to 
receive  a  transfer  from  "  ^»  B*  or  order  J^ 

Judgment  for  the  plaintiff. 
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March  Term  1800. 


^Vht  Commonwealth  versus  Tench  Coxc,  Esq. 

IN  September  term  last,  a  rule  was  obtained,  on  behalf  of  a 
number  of  persons,  who  had  associated  under  the  denomina* 
tion  of  "  The  Holland  Coxxvpwxy^'*  for  the  purchase  and  settlement 
of  lands,  lying  in  the  county  of  Alleghany ^  north  and  west  of  the 
rivers  Ohio  xxijuAUeghany^  and  west  of  Conewango  creek,  by  which 
the  secretary  of  the  land  office  was  directed  to  show  cause,  why  a 
mandamus  should  not  be  awarded,  commanding  him  to  prepare 
and  deliver  patents  to  the  company,  for  various  tracts  of  land,  for 
which  warrants  had  previously  issued  in  their  favour,  under  the 
act  of  the  general  assembly,  passed  the  3d  of  April  1792.  The 
attorney-general  (^M^Kean)  M.  Levy^  TV.  Tilghman^  and  Cooper^ 
now  showed  cause  for  discharging  ^e  rule ;  and  Lewisy  E»  Tilgh^ 
man  J  Ingersoll^  and  Dallas  ar^ed  for  making  it  absolute*  In  or* 
der,  however,  to  introduce,  with  perspicuity  and  advantage,  adiv 
cussion  of  the  important  question  involved  in  this  case,  it  is  ne- 
cessary to  give  a  general  view  of  the  facts  and  circumstances, 
which  produced  the  controversy. 

By  the  charter  granted  to  William  Penn^  on  the  14th  of  itarch 
1681,  (l)he  became  the  proprietor  of  the  soil  embraced  within  the 
boundaries  of  Pennsylvania.  The  charter  title,  however,  was  for- 
tified, as  well  since,  as  before  the  revolution,  by  successive  pur- 
chases from  the  Indians  ^  whose  claim  may  be  considered  as  faiiiy 
and  finally  extinguished,  throughout  the  territory  of  the  state,  by 
the  treaty  of  fort  Stanwix^  on  the  23d  of  October  1784;  and  the 
treaty  of  fort  M^Litosh^  on  the  21st  of  January  1785.  (2)  Indc- 

(1)  See  1  «o/.  State  Law,  in  Appettdixt  p.  1.  Dail,  edit. 

(it)  For  a  reference  to  the  purchases  from  the  Indians,  and  to  the  lawsrc- 
spectinf?  lan^  and  the  land  oiice,  sec  1  vol.  p.  5.  39.  248.  503.  891.  90a  3  toI- 
21.  201.  (c)  3  vo/.  209.  and,  generally,  the  proper  titles  to  the  index  in  Dal- 

fas*s  eJitivn. 

pendent. 
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pendent,  too,  of  the  charter,  the  boundaries  of  the  state  have  been  1800. 
defined  and  enlarged,  by  judicial  decisions,  by  compact,  and  by  U^v**-' 
purchase.  A  controversy  on  the  subject  early  arose  between  the 
proprietaries  of  Fennsyhania  and  Maryland;  which  was  finally 
'adjusted  in  the  year  1750,  by  a  decree  in  the  Chancery  of  -Bnif- 
Imd^  enforcing  the  specific  performance  of  an  agreement,  which 
the  parties  had  entered  into  in  the  year  1732.  (3)  The  vbionary 
and  extravagant  pretensions  of  Connecticut^  extending  to  lands 
westward,  as  far  as  the  South  Sea^  began  to  annoy  the  peace  of 
Pennsylvania  so  early  as  the  year  1753;  (4)  and  although  the 
rights  of  sovereignty  and  jurisdiction,  after  much  irritation,  and 
conflict,  were  at  last,  in  the  year  1782,  authoritatively  decided  to 
belong  to  the  latter  state,  the  intruders  under  die  spurious  title 
of  Connecticut^  continue  to  assert  a  pri\'ate  rij^t  of  soil,  over  a 
considerable  tract  of  Pennsylvania.  (5)  The  western  line  of  the 
charter  boundary,  corresponding  with  the  meanders  of  the  river 
Delaware^  remained  undefined  by  actual  survey;  and  it  was,  for 
a  while,  difficult  to  ascertain  the  limits  between  the  jurisdiction 
oi  Pennsylvania  and  Virginia;  but  the  two  states,  actuated  by  a 
just  and  friendly  spirit  of  compromise,  appointed  commissioners 
to  run  a  line  of  separation;  and  their  report  upon  the  subject  was 
adopted  and  established  in  the  year  1784.  (6)  On  similar  princi- 
ples, the  jurisdiction  and  property  of  the  islands  in  the  river  Dela^ 
•ware  had  been  setded  between  Pennsylvania  and  New^Jersey  in 
the  year  1783.  (7)  And  in  the  year  1792  the  state  completed  the 
present  range  of  her  territory,  by  obtaining  a  formal  grant  from 
the  United  States  of  a  triangular  tract  of  land,  bounded  by  lake 
Eriei  which  tract  had  been  ceded  and  relinquished  by  resolutions 
of  congress  of  the  6th  of  June^  and  4th  of  September  1788;  and 
the  Indian  title  was  purchased,  and  extinguished  by  commission* 
crs,  appointed  by  the  state,  in  January  }789« 

The  setdement  and  cultivation  of  Pennsylvania^  have,  at  all 
limes,  been  the  favourite  objects  of  her  government.  The  pro- 
prietaries, while  the  soil  and  jurisdiction  were  vested  in  them, 
resisted  every  attempt  of  individuals  to  purchase  land?  from  the 
Indians  I  but  permitted  a  free  access  to  the  land  office,  or  board 
of  commissioners,  which  they  ipsututed,  either  for  d>e  purpose  of 
obtaining  original  grants,  or  for  the  purpose  of  completing  equir 

(3)  See  Proud't  HiMtory  of  Fennsyhania,  1  vol.  187-  Cases  in  Chancery  temp. 
Ld.  Mankuekct  332.    Penn  v.  Baltimore,  1  VeZr  444.  S.  C. 

(4)  For  a  history  of  the  rise  and  progress  of  the  claim,  see  a  pamphlet  pub- 
Bshed  in  tlie  year  1774,  by  Dr.  William  Smith,  the  late  provost  of  the  college 
af  Philadelphia. 

(5)  For  the  proceedings,  which  terminated  in  the  decree  of  TYenton,  see  the 
yournals  of  Congress,  for  the  year  1781,  7  vol.  p-  169.  171,  &C 

(6)  See  2  w/.  p.  207. 

(7)  See  2  vol.  p.  143. 
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180a  table  tides,  within  the  territor>'  over  which  they  had  themschrcs 
extinguished  the  Indian  claim*  The  ownership  of  the  unappro- 
priated  soil,  naturally  passed  with  the  political  sovereignty,  from 
the  proprietaries  to  ^e  commonwealth,  upon  the  principles  of  the 
revolution ;  and  accordingly  the  legislature,  on  the  27th  ci  No* 
vember  1779,  assumed  the  general  territorial  rights  of  the  pro- 
prietaries; but,  at  the  same  time,  confirmed  to  them  all  their  pri* 
vate  estates,  and  such  proprietary'  tenths  or  manors,  with  the  rents 
reserved  on  them,  as  had  been  surveyed  and  returned  into  the 
land  office,  before  the  4th  of  July  1776:  granting  also  a  sum  of 
ISO fiOOL  sterling  to  the  Perm  family,  as  a  mark  of  gratitude  for 
the  services  of  the  founder  of  Pennsyhania.  (8).  This  change  in 
.  the  ownership  of  the  soil,  rendered  in  necessary  to  provide,  under 
the  authority  of  the  state,  tor  pre-existing  claims  to  pardcular 
tracts  of  land,  taken  up  and  located  under  the  proprietary  grants, 
warrants,  and  other  office  rights.  With  that  view,  exclusively,  a 
land  office  was  opened  in  the  year  1781 ;  ^9)  and  in  the  ejnsuing 
year  a  board  of  property  was  instituted,  with  power  **  to  hear  uid 
^^  determine  in  all  cases  of  controversy  or  caveats^  in  all  matten 
♦*  of  difficulty,  or  irregularity,  touching  escheats,  warrants  on  es- 
*f  cheats,  warrants  to  agree,  rights  of  pre-emption,  promises,  im- 
"  perfect  titles,  or  otherwise,  which  heretofore  have,  or  hereafter 
"  may,  arise,  in  transacting  the  business  of  the  land  office."  (10) 
The  earliest  direct  appropriations  of  any  of  the  territory  <rf the  state 
for  public  use,  subsequent  to  the  revolution,  were  two  provisions; 
the  first  for  laying  ofiF  a  tract  of  land,  to  redeem  the  depreciation 
certificates,  which  had  been  issued  to  the  oiBcers  and  soldiers  of 
the  Pennsylvania  line;  and  the  second  for  laying  off  another  tract 
of  land,  to  satisfy  the  donation,  which  had  been  pnxnised  to  the 
same  troops^  by  a  legislative  vote  of  the  7th  of  March  1780;  both 
tracts  lying  north  and  west  of  the  rivers  Ohio  and  Alleghany^  and 
Conewajigo  creek.  (11)  On  the  13th  of  April  \7BAf^  however,  the 
land  office  was  opened,  for  granting  and  disposing  of  such  of  the 
unappropriated  lands,  as  had  been  previously  purchased  from  the 
Indians^  at  the  rate  of  10^  per  hundred  acres:  ("12)  and  soon  af- 
wards,  it  was  extended  to  the  sale  of  lands  within  the  purchase 
then  made,  or  about  to  be  made,  at  the  rate  of  30/.  per  hundred 
acres;  (13)  the  proceedings  being  regulated,  so  as  to  secure  im- 
partiality  in  the  treatment  of  applicants,  by  an  act  of  the  8th  of 
ji/nV  1785.  (14) 

From  this  operation  of  the  land  office,  thus  opened,  the  resen-a- 
tions  were  confined,  1st,  to  islands  within  the  rivers  Susquchan- 
nah^  and  its  braaches,  the  Ohio^  the  Alleghany^  and  die  Dckh 

(8)  See  1  W. /i.  823.  (12)  See  2  wi/i.  201. 

(9)  See  1  vol.  p.  891.  (13)  See  2  «o/.  ^  234  2lst  Dec.  1784. 

(10)  See  2  to/,  p.  21,  Sth  April  1782.    (14)  Sec  2  vol.  p.  311.. 

(11)  See  2  vol.  p.  e&,  I2th  March  1783.. 
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wtre;  2d,  to  the  appropriated  lands  north-westward  of  the  Ohio  1800* 
lad  AUeghanyi  3d*  to  the  triangular  tract  on  lake  Erie^  purchased  s,^",^^^ 
from  the  United  States ;  and,  4th,  to  certain  bounties,  or  ^fts,  con- 
ferred on  religious,  or  scholastic,  institutions,  and  pre-emptive 
rights  granted,  or  recognised,  by  law.  But  a  great  portion  of 
the  valuable  land  of  the  state  being  sold,  an  act  wa^  passed  on 
die  Sd  of  April  1792,  for  the  sale  of  all  the  remaining  vacant 
fands  within  the  commonwealth.  By  this  act  the  price  of  the  va« 
cant  land  within  the  purchase  of  the  year  1768,  and  all  prior  pur- 
diases  from  the  Indians^  was  reduced  to  50  shillings  for  every  hun- 
dred acres;  the  price  of  the  vacant  land  within  the  limits  of  the 
purchase  of  the  year  1784,  and  lying  east  of  the  river  Alleghany 
and  Conewango  creek,  was  reduced  to  5/.  for  every  hundred  acres ; 
and  all  other  lands  belonging  to  the  commonwealth,  lying  north 
and  west  of  the  rivers  Ohio  and  Alleghany^  ind  Conewango  creek 
(not  specifically  appropriated)  were  offered  for  sale,  "  to  persons 
^  who  will  cultivate,  improve,  and  settle  the  same,  or  cause  the 
"  same  to  be  cultivated,  improved,  and  settled,"  for  the  price  of 
7/«  lOff.  for  every  hundred  acres,  with  an  allowance  of  six  per 
centum  for  roads* 

The  manner  of  locating,  surveying,  and  securing,  to  the  re- 
spective purchasers,  the  tracts  of  land,  claimed,  either  upon  war- 
rants, upon  actual  settlements  completed,  or  upon  actual  setde- 
meats  commenced,  may  easily  be  traced  in  the  several  sections 
of  the  act:  but  as  the  present  case  depends  particularly  on  a  con- 
stmcticm  of  the  ninth  section,  it  is  proper  to  recite  it  here  at  large: 
**  And  be  it  further  enacted,  &c.  that  no  warrant,  or  survey,  to 
^  be  issued,  or  made,  in  pursuance  of  this  act,  for  lands  lying 
**  north  and  wc»t  of  the  rivers  Ohio  and  Alleghany^  and  Cone^* 
*^  loaago  creek,  shall  vest  any  tide  in  or  to  the  lands  therein  men- 
**  don^,  unless  the  grantee  has,  prior  to  the  date  of  such  war- 

*  rant,  made,  or  caused  to  be  made,  or  shall,  within  the  space  of 
*two  years  next  after  the  date  of  the  same,  make,  or  cause  to 
**  be  made,  an  actual  settlement  thereon,  by  clearing,  fencing, 
**  and  cultivadng,  at  least  two  acres  for  every  hundred  acres  con- 
**  tained  in  one  suivey,  erecting  thereon  a  messuage  for  the  habi- 

*  tation  of  man,  and  residing,  or  causing  a  family  to  reside  there- 

*  on,  for  the  space  of  five  years  next  following  his  first  setding 
^  of  the  same,  if  he  or  she  shall  so  long  live ;  and  that  in  default 
^  of  such  actual  settlement  and  residence,  it  shall  and  may  be  law- 
•^  ftii  to  and  for  this  commonwealth,  to  issue  new  warrants  to  odier 

*  actual  setders  i<x  the  said  lands,  or  any  part  diereof,  recidng 
**  the  origioaal  warrants,  and  that  actual  settlements  and  residence 
^  hiave  not  been  made  in  pursuance  thereof,  and  so  as  often  as  de- 
^  &ult  shall  be  made,  for  the  time  and  in  the  manner  aforesaid, 
**  which  new  grants  shall  be  under  and  subject  to  all  and  every 

*  the  regulations  contsdned  in  this  act:  Provided  always  never- 
^  thekssj  That  if  any  such  actual  settler,  or  any  grantee  in  any 
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1800.  ^  5Uch  original  or  succeeding  warrant  shallt  by  force  of  arms  oC 
ym^'Y^mJ  ^  the  enemies  of  the  United  States^  be  prevented  from  makiim 
f'^  such  actual  setdement,  or  be  driven  therefrom,  and  shall  perum 
*^  in  his  endeavours  to  make  such  actual  setdement  as  aforesai4^ 
^^  then,  in  either  case,  he  and  his  heirs  shall  be  entided  to  havti 
^^  and  to  hold  the  said  lands,  in  the  same  manner  as  if  thej 
^'  actual  settlement  had  been  made  and  continued."  3  voL  212. 
DalL  edit. 

As  the  dispensation  contained  in  the  proviso,  was  to  operate^ 
only  in  the  case  of  an  existing  warfare,  it  was  stated,  in  the  dis«. 
cussion  of  the  present  case,  that,  in  fact,  hostilities  between  d^ 
United  States^  and  the  Indians^  were  never  so  entirely  discoil 
ginned,  from  die  period  of  the  revolutionary  contest,,  until  gendl 
ral  Waynes  treaty  in  the  year  1795,  as  to  render  it  practicably" 
with  safety,  to  make  actual  setdements  upon  the  lands  in  ques*' 
tion.  The  position  was  shown  historically,  from  the  military  ope- 
rations of  me  federal  and  state  governments;  judicially,  from  the 
opinions  of  the  Courts  of  justice;  and  experimentally  irom  the 
evidence  of  disinterested  individuals.    Thus, 

After  the  European  peace  of  1783,  an  army  was  always  rnain*^ 
tsuned  on  the  western  frontier.  During  several  years,  genc^ 
Harmer  was  employed  in  making  hostile  incursions  into  the  br^ 
dtan  country;  and,  in  the  year  1790,  he  was  defeated.  Thepitv 
gress  of  general  St.  Clair  terminated,  also,  ip  defeat,  on  the  4t]l! 
of  November  1791,  only  five  months  previously  to  the  dated^ 
the  law.  General  Wayne  succeeded  to  the  command,  prosei^ 
euted  the  war  with  vigor,  and  completely  routed  the  enemy  ia^ 
the  year  1 794.  This  victory  produced  a  treaty,  which  was  sigaed 
on  the  3d  of  August  1795,  and  was  ratified  on  the  22d  of  De* 
cember  following.  While  these  events  occurred,  the  north-west^ 
eni  frontier  of  Pennsylvania  was  constandy  exposed  to  the  sani 

Sinary  incursions  of  the  Indians ^  many  lives  were  lost;  and,  in 
I  very  description  of  the  proviso  to  the  9th  section  of  the  act,; 
every  actual  setder,  or  grantee,  was  ^^  by  force  of  arms  of  the 
*^  enemies  of  the  United  States^  either  prevented  from  makingaa 
**  actual  setdement,  or  driven  from  it."  The  state  of  PennsyU 
vania^  co-operating  with  the  federal  government,  before  the  act 
passed,  in  the  very  sessioi^  in  which  it  passed,  and  so  late  as 
December  1795,  called  out  parties  of  the  militia,  raised  regular 
troops,  and  established  military  posts:  and,  at  one  period,  while 
negotiations  for  peace  were  canying  on,  the  s^s^te  suspended  her 
settlements,  and  plans  of  defence,  in  die  country  bordering  oa 
lake  Erie^  at  the  request  of  the  federal  government,  lest  the  ene* 
my  might  take  umbrage  and  break  off  the  treaty.  (15)    In  fine, 

die 

(15)  For  the  various  military  measures  p^r4ued  by  the  state  goremmeat,  and 
the  general  opinion  of  danger,  see  the  following  laws,  and  the  entries  in  the 
journals  of  the  senate :  3  vol.  19. 17th  Marcli  1791.  1  Journal  Sen.  272,  3-  24tlv 
Avguit  1791.  iM.  27.  29. 37. 47. 54.  Ikcembcrl79l.  and  yamuiry  1792.  3  State 
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^  result  of  these  circumstances  to  prevent  making,  and  continu*    1800» 
lig actual  settlements,  during  the  Indian  war,  has  been  repeatedly  Upy—^ 
Itcognised  in  the  western  county  Courts,  and  in  the  Courts  of 
Sin  Prills^  held  by  the  Judges  of  the  Supreme  Court  in  Allege 
hmy  county,  subsequent  to  the  ratification  of  general  Waune^is 
lreaty.(16)  ^ 

But  the  dispensation^  contained  in  the  proviso,  is,  likewise^ 
qualified  with  a  stipulation,  that  the  actual  settler,  or  grantee,  in 
ty  warrant,  ^'  shall  persist  in  his  endeavours  to  make  such  actual 
setdeiftent'^  as  the  law  describes.  The  perseverance  of  the 
kUand  company,  in  time,  in  labour,  and  in  money,  was,  there- 
'  e,  exhibited  in  detail  upon  the  present  occasion.  It  appeared 
m  various  oficial  documents,  and  depositions,  that  the  com- 
{anjr  had  purchased  and  paid  for  1162  tx^ts,  of  400  acres  each, 
tttuated  in  districts  No.  1, 2, 3, 6,  and  7,  and  that  for  theSe  tracts 
warrants  of  survey  were  issued,  dated  respectively,  in  the  months 
foi  April  1792,  and  of  April  and  August  1793.  FrOm  the  day  of 
issumg  the  warrants  until  the  present  day,  the  endeavour  of  the 
company  and  their  agents,  to  occupy,  improve,  and  settle  the 
lands,  has  been  incessant.  Thus,  as  soon  after  the  dates  of  the 
Hvrants,  as  the  deputy  surveyors  could  be  prevailed  upon  to  at- 
iBS^to  execute  the  surveys,  in  the  years  1794,  and  1795,  a 
leneral  agent  was  appointed  to  superintend  the  business  of  the 
company^  a  large  store  was  built  at  Cassewago,^  or  Meadeville^ 
ma  a  sum  exceeding  5000  dollars  was  actually  disbursed.  In  the 
Tear  1796,  companies  of  setders  were  invited,  encouraged,  and 
engaged;  ample  supplies  of  provisions,  implements,  utensils.  Sec. 
were  sent  into  the  country;  the  expense  of  transporting  families 
vas  liberally  advanced  $  a  bounty  oi  one  hundred  acres  was  given 
fcr  improving  and  settling  each  tract;  and  a  further  sum  of  about 
t2,000  dollars  was  actually  disbursed* 

In  the  year  1797  a  sum  of  about  60,000  dollars  was  further  ex* 
fended  in  promoting  the  same  objects,  including  payments  on 

Jtaw,  177.  20th  Januttry  1792.  2  Joum.  Sen.  8th  December  1792.  3  State  Lmv^, 
335. 3d  jprii  1793.  2  yourn.  Sen.  288.  29th  Augwt  1793.  lb.  294. 4th  September 
1793.  lb.  5th  December  1793.  3  State  Lams,  464.  *.  2,  3.  28th  February  1794. 
li.  48S.  8di  April  1794  2  yourn.  Sen.  264,  5.  2d  September  1794.  3  State  Laws, 
fSr.  13Ui  April  1795.  lb.  763.  #.  13,  14. 

(16)  See  Evalfe  Lessee  v.  Sighland,  ante,  p.  161.  M'Laughiin's  Lessee  v. 
IkmiMt  and  Morrises  Lessee  v.  Neighm^n,  poet. 

Since  this  repoit  was  prepared,  the  same  question  has  been  afi^ itatc(^  in  tlie 
Circuit  Court  of  the  United  States,  in  the  Leteee  of  Balfour  v.  Meade,  at  April 
tenn  1803.  The  evidence  was  concliisive,  that  until  the  spring  of  1796,  it  was 
WA  safe  to  prosecute  settlements  in  the  country,  lyings  north  and  west  of  the 
nm  Ohio  and  AUerlumy,  and  Canewango  creeks  and  althoug'h  the  cause  was 
<iecided  in  favour  of  the  defendant,  who  claimed  as  an  actual  settler,  upon 
«*bcr  grounds.  Judge  Washington,  in  his  charge  to  the  jurj%  admitted  the  fact 
to  be  proved,  and  declared,  that  where  the  fact  of  prevention  could  avaiPthe 
pvty,  it  operated  during  the  whole  war,  and  for  a  reasonable  time  (according 
to  the  drcumstances  of  the  case)  after  the  treaty  of  peace.  The  case  is  re- 
ported in  a  subsequent  part  of  the  present  volume. 
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1800*    contracts  for  settlement,  and  quieting  adverse  chums.    la  the; 

u-y-*^  year  1798,  mills  were  erected,  roads  were  opened,  and  other  ex«| 
ortions  were  made,  at  a  charge  of  not  less  than  30,0CX)  dolian.; 
In  the  year  1799,  the  sum  of  40,000  dollars  and  upwards  ivaf 
expended  in  improvements  and  settlements ;  in  the  salaries  and 
wages  of  agents  and  workmen;  in  opening  and  repairing  roads^ 
and  in  patenting  876  tracts  of  land.  And  in  1800  the  operations 
and  advances  of  the  company  will,  at  least,  be  equal  to  those  o£ 
any  preceding  year.  In  short,  at  the  close  of  the  present  yeai;ij 
near  400,000  dollars  will  be  espended,  according  to  the  follow*| 
ing  view  of  the  subject. 


I 


The  amount  of  the  purchase  of  the  late  y antes 
WUson^  Esq.  including  the  purchase  money  paid  to 
the  state,  at  the  period  of  obtaining  warrants,  was     222,071  IC^ 

The  amount  of  disbursements  for  making  im- 
provements, setdements,  &c.  was  157,000 

The  amount  of  taxes  and  expenditures,  for  the 
year  1800  will  be  18,000 

Dollars,  397,071  Id 

And  regarding  the  operations  of  the  company,  in  another  at«^ 
pect,  we  find,  that  the  gross  amount  of  the  expenditures,  upoa 
the  quantity  of  land,  which  remained  for  them  to  improve  zsA 
setde,  will  furnish  en  average  at  the  rate  of  230  dollars,  for  each 
and  every  tract.    F6r  instance : 

Tncti. 

The  original  number  of  warrants  called  for,  1167 

But,  from  this  aggregate  there  must  be  deducted, 

On  accountjof  prior  occupants  of  the  land  113 

On  account  of  tracts  lost  upon  re-surveys  in  district 
No.  1  11 

On  account  of  tracts  lost  upon  re-surveys  in  district 
No.  6  3 

On  account  of  bounties  to  actual  settlers,  who  im- 
proved under  the  company,  but  at  their  own  charge, 
one-fourth  of  1021  tracts  259 

380 

776 

Then,  it  is  seen,  that  the  gross  amount  of  the  expenditure  to 
the  present  period,  of  178,000  dollars  being  equally  sqiportioned 
to  776  tracts,  furnishes,  as  has  been  stated,  an  average  disburse* 
ment  of  about  230  dollars,  for  improving  each  tract;  a  siun  which, 
in  ordinary  times,  would  certainly  have  b^en  competent  to  ac- 
complish every  improvement  designated  in  the  act  of  the  3d  d 
April  1792. 

But 
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1 

i  / 

'  But  leaving  these  details,  for  a  moment,  to  contemplate  the  1800, 
r  jgeneral  effect  of  the  capital,  industry,  and  enterprise,  which  the  ^^^^y^^ 
I  2foi!&m^  company  have  thus  employed  and  displayed;  and,  it  is 
\  fouad,  that  by  a  conduct  the  most  upright  and  conciliatory, 
\  they  have  avoided,  or  adjusted,  every  conflicting  claimi  to  any 
part  of  their  purchase;  so  that  there  does  not  now  exist  a  single 
[  caoeat  on  the  files  of  the  land  office,  against  the  issuing  of  any 
!  patent  they  demand.  The  benefit  of  their  exertions  has  extended, 
too,  far  beyond  the  limits  of  their  own  property:  nor  are  they 
merely  their  neighbours,  who  are  accommodated  and  enriched; 
but  the  opulence,  population,  and  security,  of  the  whole  range  of 
western  frontier,  have  been  augmented  Ijeyond  all  calculation* 
Nay,  the  influence  of  the  example  has  been  diffused  throughout 
the  state,  and  is  felt  in  every  quarter  of  the  union. 

Considering  the  terms  of  the  act  of  the  3d  of  April  1792^  it  be- 
came a  question  at  the  land  office,  in  what  manner  the  accom* 
plishment  of  an  actual  settlement  and  residence,  within  the  mean* 
ing  of  the  enacting  part  of  the  9th  section,  should  be  proved;  and, 
also,  upon  what  evidence,  the  dispensation  of  the  proviso,  was  to 
be  allowed.  On  the  first  object,  the  board  of  property,  on  the 
16th  of  December  1797 ^  prepared  and  published  the  form  of 
a  certificate  in  the  terms  ot  the  law,  to  be  signed  by  the  deputy 
surveyor  of  the  proper  district,  and  by  the  district  judge,  or  two 
f  justices  of  the  peace,  residing  in  the  vicinity  of  the  land:  (17) 
and  on  the  second  object,  they  took  the  precaution  of  consulting 
the  attorney-general,  upon  the  form  which  they  had  drafted;  and 
that  gendeman,  as  it  appears  from  the  minutes  of  the  board,  dated 
the  2Ut  December  1797,  declared  **the  certificate  proposed  by 
^  them,  respecting  the  lands  lying  north  and  west  of  the  rivers 

(17)  The  minute  of  the  board  of  property,  is  in  these  words: 

At  a  special  mating  of  the  Board  of  Property ^  16<A  Dec.  1797. 

C DANIEL  BRODHEAD,  S.  G.^       ^^..^ 
Present^  JOHN  HALL,  Secretaiy,  ^toiS  Office 

CFRANCIS  JOHNSTON,  r.  G.i  ^*"^  "™^*^' 
Ruohed^  That  the  following  be  the  form  of  the  certificate  to  be  produced 
to  the  secretary  of  the  land  omce,  before  any  patents  shall  issue  for  land  lying 
north  and  west  of  the  rivers  Ohio  and  Alleghany  and  Cone^ango  creek,  and  that 
the  same  be  signed  by  the  proper  deputy  surveyor  of  tlie  district  where  the 
Itnd  lies,  and  hy  the  <fistrict  judge,  or  two  justices  of  the  peace  in  the  vicinity 
of  the  said  lami,  and  that  the  secretary  cause  tlie  said  form,  with  this  resolu- 
tion, to  be  published  in  the  Pittsburgh  Gazette. 

We  do  hereby  certify,  that  hath  made,  or  caused  to  be  made, 

tn  actual  settlement  on  a  tract  of  land,  containing  acres,  lying  north 

•nd  west  of  the  rivers  OUo  and  Alleghamf  and  Conevango  creek,  situate,  &c. 
(here  describe  the  land)  by  clearing,  fencing,  and  ciutivating,  at  least  two 
•Cf es  for  eveiy  hundred  acres,  contained  in  the  survey  of  said  tract;  that  he 
hath  erected  Uiereon  a  messuage  for  tlie  habitation  of  man,  and  resided,  or 
caused  a  family  to  reside  thereon,  for  the  space  of  five  years  next  following 
his  first  settling  of  the  same. 

(A  true  copy)  JOHN  HALL, 

Secretary  of  the  land  office. 

Vol.  IV.  2  A  Ohio 
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1800*  ^^  Ohio  and  AUeghany^  and  Omewango  creek,  to  be  unexception<' 
Km^'if^  ^*  able ;  if  there  was  added  a  clause,  conformable  to  the  proviso 
**  contained  in  the  ninth  section  of  the  act,  that  where  the  settler, 
^'  or  grantee,  has  been  prevented  making  such  setdement,  or  hath 
"  been  driven  therefrom,  by  force  of  arms  of  the  enemies  of  the 
*^  United  States^  and  has  persisted  in  his  endeavours  to  make 
*■*"  such  setdement,  he  is  entitled,  as  if  such  settlement  had  ac«> 
**  tually  been  made  and  continued."  (18) 

Upon 

(18)  The  proceedings  on  this  subject  are  as  follow: 

December  21st,  1797. 

The  board,  desirous  of  establishing  a  leeal  form  of  a  certificate,  to  be  pro- 
duced to  the  secretary  of  the  land  onice,  before  patents  shall  issue  for  landt. 
lyinjf  north  and  west  of  the  rivers  Ohio  and  MU^hany  and  Conevionj^o  creek, 
wrote  to  yared  IngetsoU,  Esq.  attorrtey-general,  for  his  opinion  and  directious 
on  this  subject,  to  which  they  received  the  following  reply,  viz. 

•«  Gentlemen, 
"  The  certificate  proposed  by  you,  respecting-  the  lands  lying  north  and  west 
"  of  the  rivers  Ohio  and  4^leghany  and  Coneviango  creek,  appears  to  rae  to  be 
**  unexceptionable  in  its  form,  provided  you  aad  a  clause  conformable  to  the 
**  proviso  contained  in  the  9th  section,  that  where  the  settler  or  grantee  has 
**  been  prevented  making  such  settlement,  or  hath  been  driven  therefrom  by 
•*  force  of  arms  of  the  enemies  of  the  United  States^  and  has  persisted  in  his 
"  endeavours  to  make  such  settlement,  he  is  entitled  as  if  such  settlement  had 
**  actually  been  made  and  continued.** 

Whereupon,  the  board  made  the  following  resolution,  adopting  the  annexed 
form  of  certificates,  viz. 

JResoived,  That  the  following  be  the  form  of  the  certificate,  or  certificates, 
to  be  produced  to  the  secretaiy  of  the  land  office,  before  any  patent  or  patents 
shall  issue  for  lands  lying  north  and  west  of  the  rivers  Ohio  and  Alleghany  and 
Conevaango  creek,  and  that  the  same  be  signed  by  the  proper  deputy  surveyor 
of  the  district  where  the  land  lies,  and  by  the  district  judge,  or  two  justices  of 
the  peace,  in  the  vicinity  of  the  said  land;  and  that  the  secretary'cause  the 
same  form,  with  this  resolution,  to  be  published  in  the  Pittsburgh  Gazette: 

**  We  do  hereby  certify,  satisfactory  proof  haWng  been  made  to  us.  That 
hath  made,  or  caused  to  be  made,  an  actual  settlement  on  s 
tract  of  land>  containing  acres,  lying  noith  and  west  of  the  rivers  Ohio 

and  Alleghany  and  Conevoango  creek,  situate,  &.c.  (here  describe  the  land)  by 
clearing,  fencing,  and  cultivating,  at  least  tVo  acres  for  every  hundred  acres 
contained  in  the  survey  of  the  said  tract:  that  he  hath  erected,  or  caused  to 
be  erected,  a  messuage  for  the  habitation  of  man,  and  resided,  or  caused  a 
family  to  reside  thereon,  for  the  space  of  five  years  next  foUo\ving  his  first  set* 
tling  the  same."  ' 

Or, 

"  We  do  hereby  certify.  That  the  grantee,  or  settler,  hath 

been  prevented  from  making  a  settlement  on  a  tract  of  land,  containing 
situate,  &c.  conformable  to  the  proviso,  contained  in  the  9th  sec- 

tion of  the  act,  entitled  "  An  act  for  the  sale  of  vacant  lands  within  this  Com- 
monwealth,** passed  the  third  day  of  April,  1792,  by  force  of  arms  of  the  ene- 
mies of  the  United  States;  and  thai  he,  the  said  ,  Jjath  per- 
sisted in  his  endeavours  to  make  such  settlement.** 

I  certify.  That  the  above,  and  foregoing,  is  a  true  copy  of  a  mimite  of  tho 
Board  of  Property  of  Pennsylvania,  entered  in  minute  of  property  book.  No.  5. 
pages  259  and  269,  remainmg  in  the  office  of  tlie  secretur}-  of  tiie  land  office 
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SuvRSHB  Court  of  Penksylvania.  I'jg 

Upon  such  deliberation,  and  with  such  uniformity  of  opinion,    1800. 
in  all  die  cheers,  of  the  government,  the  forms  of  patents,  as  well  v— yi^ 

d^  PamtylvaMia-,   In  testimony  whereof,  I  hAve  bereunto  set  my  hand  and  seal 
flfthe  Und  ofHce  aforesaid,  at  Lancaster^  this  14th  day  oi  February  1803. 
(L.  S.)  ANDREW  E;LLIC0TT, 

Secretary  of  the  land  office . 

Thffami  of  Patent  adopted  in  ea$e  of  Prevention,  and  iaeued  to  the  Company.    . 
THE  COMMONWEALTH  OF  PENNSYLVANIA. 
To  all  to  vhom  tjj^ie  presents  shall  come,  Greeting: 

KNOW  YE,  That  in  consideration  of  the 
(L.  S.)  THO.  MIFFLIN,  monies  paid  by  ^ohn  Melbeck,  into  the  receiver 
generaPs  office  of  this  commonwealth,  at  the 
grtntinff  of  the  warrant  herein  after  mentioned,  and  of  the  sum  of  three  pounds 
eij^t  shiHtngs  and  nine  pence,  lawful  money,  now  paid  by  iVilhem  Willink^ 
Niadaas  Van  Staphorst,  PieterStadnitsii,  Christiaan  Van  Eeghen,  Mendrick  VoUen' 
kovent  and  Rutgert  Jan  Schiminelpenninck,  into  the  said  office;  and  also  in  con- 
sideration of  the  said  Wilhem  JVihink,  Kicolaas  Van  Siaphorsi,  Pieter  Stadnit- 
ski,  Christ iaan  Van  Eeghen,  Hendrick  Vollenhomen,  and  Rutgert  yan  Schimmel- 
perauncky  ha\'ing  made  it  appear  to  the  board  of  property,  tJiat  they  were,  by 
force  of  anns  of  the  enemies  of  the  United  States,  prevented  from  making  such 
settlement  on  the  herein  after  described  tract  of  land,  as  is  required  by  the  9th 
section  of  an  act  of  the  general  assembly  of  this  commonwealth,  passed  the  * 

third  day  of  jipi'il  J792,  entitled  "  An  act  for  the  sale  of  vacant  lands  within 
this  comraonwealUi,"  witliin  the  time  therein  mentioned,  and  that  they  the  said 
Wilhevi  TVil/ini,  Nicolaas  Van  Staphorst,  Pieter  Stadmtski,  Christiaan  Van  Ee^- 
hen,  Hendrici  Volienhoven,  and  Rutgert  yan  Schimmelpenninck^  have  persisted  m 
their  endeavours  to  make  such  settlement,  tliere  is  granted  by  the  said  common- 
vealth  unto  the  said  Wilhem  Willink,  Nicolaas  Van  Staphorst,  Pieter  Stadnitski, 
Christiaan  Van  Eeghen^  Hendrick  VoUenhown,  and  Rutgert  ycm  SchimmeLpenninck, 
of  the  city  of  Amsterdam,  vl  certain  tract  of  land  called  Kormandy,  situate  in 
dirtrict  No.  2,  north  and  west  of  the  rivers  Ohio  and  Alleghany,  in  Alleghany 
county,  beginning  at  an  iron  wood;  thence  by  land  of  Charles  W.  Peale,  south 
three  hundred  and  twenty  perches,  to  a  red  oak;  thence  by  land  of  Michael  Can- 
ner,  west  two  hundred  and  thirteen  perches,  to  an  oak;  thence  by  land  of 
William  Coineron  and  land  of  Peter  Baynton,  north,  three  himdred  and  twenty 
perches,  to  a  white  oak;  and  thence  bylandof /raoc/Vix/p;i,  east,  twohundi'ed 
and  thirteen  perches,  to' the  beginning,  containing  four  hundred  and  one  acres 
one  hundred  and  fifty  perches,  and  the  allowance  of  six  per  cent,  for  roads,  &c. 
[which  said  tract  was  surveyed  in  pursuance  of  a  w^urant,  dated  the  eighteenth 
day  of  April  1792,  granted  "to  the  said  yohn  Melheck,  who  by  deed,  dated  the 
fifth  day  of  yanuarv  1797,  conveyed  th^  said  tract  to  the  said  Wilhem  WilHnk, 
Nicolaas  Van  Staphorst,  Pieter  Siadnitski,  Christiaan  Van  Eeghen,  Hendrick  Vol- 
ienhoven,  and  Rutgert  y^n  ^chim.welpenninek']  with  the  appurtenances.  To  have 
and  to  hold  the  said  tract  or  parcel  of  land,  with  the  appurtenances,  unto  the 
said  Wilheni  Willink,  Nicolaas  Van  Staphorst,  Pieter  Stadnitski,  Christiaan  Van 
Eeghen.,  Hendrick.  Vollenhoven,  and  Rutgert  yan  Sckimtnelpenninck,  their  heira 
»nd  assigns.,  to  the  use  of  the  said  Wilhem  Willink,  Nicolaas  Van  Staphorst, 
Pieter  Stadnitski,  Christiaan  Van  Eeghen,  Hendrick  Vollenhoven,  and  Rutgert 
Jan  Sehimmelpenninck,  their  heirs  and  assigns  forever,  free  and  clear  of  all  re- 
vtrictions  and  reservations  as  to  mines,  royalties,  quit-rents,  or  otlierwise,  ex- 
.cepting  and  reserving  only  the  fiflh  part  of  all  gold  and  silver  ore,  for  the  use 
of  this  commonwealth,  to  be  delivered  at  the  pit's  mouth,  clear  of  all  charges. 
IN  WITNESS  whereof,  THOMAS  MIFFLIN,  governor  of  the  said  com- 
monwealth, hath  hereto  set  his  hand,  and  caused  the  state  seal  to  be  here- 
unto affixed,  the  seventh  day  of  October,  in  the  year  of  our  Lord  one  thousand 
feven  hundred  and  ninety -nine,  and  of  the  commonwealth  the  twenty -fourUi. 
Attest, 

JAMES  TRIMBLE,  Dep.  Scc'ry. 
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1800.  as  the  fonns  of  the  certificates  of  setttement,  or  of  prevention,  ^ 
V— y^^i/  were  fixed  and  declared.  The  Population  Company  (an  associ- 
ation formed  on  similar  principles  and  with  similar  views)  re- 
ceived on  the  4th  of  February  1799,  patents  for  numerous  tracts 
of  land,  upon  exhibiting  the  proofs  of  prevention  prescribed  by  \ 
the  board  of  property.  The  HoUand  company  applied  for  patents 
for  all  their  tracts,  and  have  actually  received  patents  for  876 
tracts ;  the  other  patents  being  then  withheld,  merely  for  the  pur- 
pose of  a  re-survey,  which  the  surveyor  general  directed  to  be 
made,  in  consequence  of  the  inaccuracy,  of  the  deputy  surveyor,  i 
But  before  the  re-survey  could  be  executed,  a  change  had  taken 
place  in  the  land  officers;  a  new  construction  was  given  to  the 
proviso,  attached  to  the  9th  section  of  the  act;  it  was  insisted, 
that  no  patent  could  issue  unless  the  terms  of  settlement  and  re- 
sidence were,  at  some  period,  completed,  though  the  obligation  < 
to  complete  them,  during  the  Indian  war,  was  suspended;  and 
the  resolutions  and  proceedings  of  the  former  board  of  property, 
on  the  subject,  were  uot  deemed  authoritative  and  conclusive  upon 
the  present  board.  At  the  same  time,  a  number  of  persons  in- 
truded upon  the  lands  of  the  warrantees,  on  the  pretence  that  the 
forfeiture  for  non-settlement,  was  absolute,  at  the  expiration  of 
t\i'o  years  from  the  date  of  the  warrants,  and  set  up  claims  as  ac- 
tual settlers.  When,  therefore,  the  Holland  company  renewed 
their  applications,  for  the  rest  of  their  patents,  the  secretary  of 
the  land  office  refused  to  issue  them;  and  the  present  motion 
was  made  to  compel  him  to  do  so,  as  an  official  duty,  by  a  writ 
of  mandamus.  (19) 

Such  were  the  circumstances  (collected  from  evidence,  of  un-  , 
questionable  notoriety,  from  testimony  in  the  cause,  or  from  con- 
cessions of  counsel)  upon  which  the  controversy  arose.  The  ge- 
neral question  was,  whether  the  Holland  company  had  performed  ^ 
the  condition  of  improvement,  settlement,  and  residence,  annexed 
to  the  sale  of  the  lands:  or  .were  released,  by  the  operation  of 
the  proviso  to  the  9th  section  of  the  act,  from  the  obligation  to 
perform  it?  And  the  arguments  in  support  of  the  rule,  embraced 
three  distinct  objects  of  inquiry:  1st.  The  facts  relative  to  the 
hostile  state  of  the  country,  and  the  persevering  endeavours  of 
the  Holland  company  to  accomplish  the  settlement  prescribed  by 
the  act.  2d.  The  construction  of  the  proviso,  attached  to  the  9th 
section  of  the  act.  3d.  The  propriety  of  proceeding,  in  this  case, 
by  mandamus. 

Ist.  Of  the  facts  relative  to  the  hostile  state  of  the  country ;  and 
the  persevering  endeavours  of  the  HoUand  company,  to  accom- 
plish the  setdement  prescribed  by  .the  act. 

(19)  Several  objections  were  made,  in  the  course  of  the  argument,  to  the 
form  of  the  certificates  produced  by  the  HoUand  company;  but  these,  and 
other  objections  in  point  of  form,  eventuaDy  yielded  to  a  discussion  and  de- 
<n«m«  of  the  flrenerftl  question. 
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felatever  may  be  the  effect  of  the  proviso  m  suspending,  or    1800* 
bg,  the  obligation  to  settle  and  improve  the  land,  the  case  y^^^-mj 
lich  it  operates  cannot  be  mistaken.    If  a  grantee  in  any 
rrant  is  prevented,  bt/  force  of  arms  of  the  enemies  of  the 
Htd  States^  from  making  an  actual  settlement,  it  is  the  ex- 
s  case  of  the  proviso:  but,  it  will  not  he  contended,  that  the 
;e  of  arms,  here  mentioned,  means  an  actual  application  of 
itary  force,  the  tomahawk,  or  the  rifle,  either  to  drive  a  man 
|bffl  lus  settlement,  or  to  prevent  his  entering  upon  the  land, 
' '  a  view  to  settle  it.    A  well  grounded  apprehension  of  per- 
vidience  and  danger,  from  a  public  enemy;  a  terror  arising 
the  force  of  arms  in  the  neighbourhood;  are  equally  within 
spirit  and  protection  of  the  law. 
i  The  actual  state  of  hostility  is  proved  in  every  possible  way. 
army  of  the  United  States  was  opposed  to  the  Indians^  as  to 
blic  enemy,  and,  with  various  success,  from  the  year  1 783, 
the  year  1795.   At  the  time  of  passing  the  act,  of  the  3d  of  April 
^'  (and,  certainly,  this  fact  furnished  the  inducement,  for  in- 
ig  the  proviso  to  the  9di  section)  the  whole  of  the  north  west- 
frontier  of  Pennsylvania  was  in  constant  danger  and  alarm, 
some  time  after  the  act  was  passed,  the  deputy  surveyors  did 
Hdare  to  venture  upon  the  execution  of  the  duties  of  their  office, 
nd,  imiil  the  spring  of  1796,  not  an  actual  settler  inhabited  the 
Rtnny,  except,  perhaps,  a  few  bold  and  enterprising  men,  in  the 
tinity  of  a  garrison.    But  the  constitution  of  the  United  States^ 
B  declared  '*  that  no  state  shall,  without  the  consent  df  con-  * 
^ess,  lay  any  duty  of  tonnage,  keep  troops^  or  ships  of  war,  in 
iiiBf  ofpeacej  &c.  or  engage  in  war,  unless  actually  invaded,  or 
ill  such  imminent  danger  as  will  not  admit  of  delay."  Art,  1. 
flO.    Now,  the  state  of  Pennsylvania  did  raise  and  maintain 
!Wp8,  for  the  defence  of  her  western  frontier,  from  the  17th  of 
farch  1791,  until  the  spring  of  the  year  1796,  alleging  "  that 
4«re  was  imminent  danger  of  being  invaded  by  the  Indian 
tribes,  then  at  war  with  me  United  States ;  and  that  it  was  ne- 
cessary to  take  immediate  and  vigorous  measures  to  prevent 
ikostile  incursions,  and  to  provide  ibr  the  security  of  the  fron- 
^  inhabitants  of  this  commonwealth."    The  mihtary  opera- 
ito  of  the  state,  must,  therefore,  be  regarded,  on  constitutional 
ound,  as  the  best  evidence,  that  a  war  existed;  and  the  effects 
that  war,  in  preventing  the  settlement  and  occupancy  of  lands 
»»g  north  and  west  of  the  rivers  Oliio  and  Alleghany j  and  Cone- 
^go  creek,  cannot  be  more  forcibly  pourtrayed,  than  in  the 
pslative  and  executive  declarations  and  acts  of  the  govem- 
KQt   The  judicial  authority,  indeed,  has  already  settled  the 
Kt,  that  hostilities  existed  from  the  time  of  passing  the  act,  until 
*  ratification  of  general  Waynes  treaty ;  and,  without  limiting 
fc  operation  of  the  fact  to  a  mere  suspension  of  the  condition 
f  settlement,  improvement,  and  residence,  the  operation  so  far, 
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1 800,    at  least,  was  expressly  recognised,  during  the  continuance  of  hMj 
L-v**^  tilities,  in  the  case  of  Morrises  Lessee  v.  Neighnum*  I 

But,  notwithstanding  the  hostile  state  of  the  country,  the  jffij 
land  company  commenced  and  prosecuted  their  attempts  to  sd 
tie  and  improve  the  land,  during  the  whole  period  of  the  war;! 
a  manner  equally  meritorious  and  beneficial.  It  is  true,  perb« 
that  an  attempt  was  not  made  to  settle  each  particular  tract;  ^ 
the  general  effort  to  settle  the  whole,  was  all  that  could  be  rtj 
sonably  expected,  under  such  circumstances;  a  combkationl 
force  and  capital  could  alone  diminish  the  danger  to  be  encoa 
tered;  and  the  result  greatly  contributed  to  establish  abarri^ 
against  the  incursions  of  the  Indians.  To  the  exertions  dari^ 
the  years  1794  and  1795,  while  the  war  continued,  must  bed] 
ded  the  perseverence  of  the  company,  in  their  endeavours  to  s«) 
tie  and  improve  in  every  subsequent  yean  During  the  war,  d| 
disbursements  for  purchase  money,  and  charges  of  improvemeii 
amounted  to  near  230,000  dollars;  and  since  the  war,  besides  18 
allowance  to  settlers,  die  disbursements  of  cash,  have  exceeds 
178,000  dollars.  Nor,  ought  it  to  be  forgotten,  that  after  4 
dangers  of  war  had  ceased,  another  evil,  almost  as  emharrassiaj 
interrupted,  annoyed,  and,  in  many  instances,  frustrated  the  di 
deavours  of  the  company.  Rumoiirs,  raised  and  circulated  \ 
artful  and  interested  men,  and  countenanced  by  the  obscure  at 
equivocal  language  of  the  law,  were  heard  to  insinuate,  that  d 
warrantees  had  incurred  a  forfeiture  of  their  lands,  by  the  lap^ 
of  two  years  from  the  dates  of  the  warrants,  notwithstanding tl 
terms  of  the  ]»x)viso*  Some  of  those  persons,  who  had  engag^ 
to  settle  for  the  company,  began  to  assert  a  right  of  settleroi 
for  themselves-  Hordes  of  intruders  were  pressing  eagerly  '^ 
the  possession  of  the  best  tracts:  and,  in  short,  such  was  tl 
doubt  and  solicitude,  universally  excited  upon  this  question  | 
forfeiture,  that  the  warrantees  could  hardly  obtsun  assistance,  | 
the  business  of  settlement  and  improvement,  upon  the  most  lib| 
ral  terms  of  participation  in  the  land,  or  payment-  of  expens^ 
Although  these  occurrences  will  sufficiently  show  the  impractid 
bility  of  settling  each  particular  tract,  even  since  the  peace;  aK 
although  they  increased  the  difficulties  to  be  surmounted,  in  tl 
general  effort  to  settle  the  whole;  yet  the  integrity,  cnterprii 
and  perseverance,  of  the  company,  to  effectuate  the  settlemew 
were  uniformly  displayed,  and  have,  on  every  occasion,  been  (^ 
didly  applauded.  Upon  motives  of  interest,  aa  well  as  upon  ll 
principles  of  their  contract,  they  "  persbted  in  their  endeavoar*! 
for,  even  after  the  board  of  property  had  decided,  that  they  M 
acquired  a  legal  title  to  the  lands,  and  issued  patents  in  theirf 
vour;  even  at  the  moment  of  the  present  discussion;  they  h*| 
been,  and  are,  employed  ^anxiously,  laboriously,  and  expensive! 
employed)  in  completing  tne  settlement  and  improvement  of  evd 
tract,  which  they  have  purchased,  ' 
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^t  it,  Acn,  be  recollected,  that  this  controversy  does  not  arise    1 800. 

Iween  contending  individuals,  claiming  under  adverse  tides ;  but  v,p-y-w 

flreeii  individuals^  who  have  long  paid  for  the  lands,  and  the 

^moQwealth^  who  annexed  to  the  sale  certain  conditions,  to  be 

leased  on  a  certain  event,  which  event  has  actually  happened. 

fthe  forfeiture,  if  a  forfeiture  has  accrued,  the  state  idone  can 

It  advantage;   and,  independent  of  the  strict  legal  question, 

B  it  be  pretended,  that,  on  any  principle  of  equity,  the  advan* 

p  of  a  forfeiture  ought,  in  such  a  case,  to  be  taken?    The  ob* 

ideto  a  full  compliance  with  the  conditions  of  sale,  proceeded 

m  a  public  calamity,  against  which  it  was  the  duty  of  the  go- 

r&ment  to  protect  its  citizens;  the  existence  and  operation  of 

ich  die  individuals  could  not  avert,  or  controul;  and  for  the 

frequences  of  which  they  ought  not,  upon  the  soundest  max- 

»  of  civil  policy,  to  be  condemned  to  suffer.    But,  if  it  was 

p  object  of  the  state  to  replenish  her  treasury  by  the  sale  of 

r  western  lands,  that  object  has  been  promoted  by  the  sale  to 

e  Holland  company,  far  beyond  what  could  reasonably  have 

tn  hoped.    If  the  object  was  to  strengthen  and  secure  the 

pticTB,  that  object  too,  has  been  more  effectually  obtained  by 

t  general  operations  of  die  company,  than  it  could  have  been 

the  weak  and  unconnected  efforts  of  particular  men:  and  if  it 

flie  spirit  and  policy  of  our  laws,  that  the  countr}^  should  be 

tied,  its  soil  cultivated,  and  the  arts  of  social  life  extended, 

W  country  was  ever  more  rapidly,  or  more  by  the  exertions  of 

angle  association,  converted  from  a  desert  and  a  wilderness, 

» a  scene  of  population,  industry,  and  prosperity?    Every  in- 

itant,  every  traveller,  every  writer,  will  be  found  in  unison 

Bn  this  subject;  and  even  the  secretary  of  the  land  office,  whose 

Rdact  has  occasioned  the  present  motion  for  a  mandamus^  has 

«arcd  as  the  eulogist  of  the  Holland  company;  exhibiting  the 

rit  and  the  success  of  their  example,  as  an  instrument  to  pro- 

t  die  public  patronage  for  his  own  project  of  settiement,  in 

cr  parts  of  the  state. 

whatever,  then,  is  the  law,  it  must  prevail:  but  it  will  not  be 

^  that  a  claim  to  a  liberal  and  equitable  construction  of  an 

feguous  law,  never  was  better  founded.    Prevented  from  ac- 

iplishing  the  setdements  designated  in  the  act  by  a  public 

fttty;  opposed  in  the  prosecution  of  those  settlements  by  in- 

ifcrs,  who  derived,  indeed,  some  colour  for  their  pretensions, 

ft  an  imperfect  expression  of  the  legislative  meaning;  and 

fiwn  off  their  guard  by  the  deliberate  decisions  of  the  board  of 

|«ity,  and  the  authoritative  proceedings  of  the  public  officers, 

KT  the  seal  of  the  commonwealth;  can  it  be  conscientious,  can 

•jttBt,  caa  it  be  honourable,  that  the  Holland  company,  after 

TOir  of  eight  years,  and  an  expenditure  of  400,000  dollars, 

inU  be  condemned  to  a  forfeiture  of  the  lands,  for  wliich  they 

^  paid  the  full  consideration,  in  favour  of  the  state,  who  has 

Mved  that  consideration ;  who,  if  there  has  been  error  or  mis- 

I  take. 
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180(X  take,  the  error  or  mistake,  lies  in  the  persons  of  her  officers;  ax 
v.-^v^m'  who,  if  the  doctrine  of  forfeiture  prevails,  will  not  only  retain  tl 
consideration  money,  but  resume  the  soil,  in  absolute  ownershi] 
with  all  its  ameliorations  and  improvement!  Strange  as  it  wool 
appear,  to  exact  a  forfeiture,  under  such  circumstances^  for  d 
benefit  of  the  state,  the  occurrence  would  be  still  more  eictraa 
dinary,  if  it  had  only  the  effect,  to  take  the  land  from  a  mentm 
ous  warrantee,  and  to  give  it  to  a  lawless  intruder,  TiU  the  fa 
feiture  is  regularly  established,  till  the  government  has  dele 
mined  to  take  advantage  of  it,  and  until  a  second  warrant  has  i 
sued,  reciting  the  default  of  the  first  warrantee,  any  aueropt  ( 
an  individual  to  seize  and  retain  the  possession  of  the  land,  m 
rits,  not  reward^  but  punishment*  If  such  conduct  should  reccii 
an  executive,  a  judicial,  or  a  legislative,  countenance,  a  scene  \ 
conflict,  litigation,  and  tumult,  must  inevitably  ensue,  fatal  to  ti 
rights  of  property,  and  the  peace  of  the  community*  The  spii 
of  interested  jealousy,  will  extend  its  baneful  influence,  ovi 
what  has  been  •sanctioned  with  the  seal  of  oflice;  intrusions  az 
forcible  entries  will  generate  riots  and  civil  feuds;  the  compai 
will  be  despoiled  of  every  benefit  from  their  patents,  their  1 
hours,  and  their  disbursements;  and,  if  right  is  not  to  be  pa 
sively  surrendered  to  violence,  the  state  will  ultimately  find  sk 
other  insurrection  to  suppress. 

To  avert  the  danger  of  such  a  scene,  as  wdl  as  to  obtain 
safe  and  certain  guide  for  their  conduct,  die  Holland  compai 
have  anxiously  sought  the  opinion  of  this  Court;  and,  they  truj 
that  exceptions  to  form,  will  not  be  permitted  to  defeat  the  pr 
sent  opportunity,  to  place  the  subject  on  a  permanent  foundatio 
just  to  the  public,  beneficial  to  settlers,  and  useful  to  warni 
tees.  Unless,  indeed,  a  judicial  construction  of  the  law  can  nc 
be  obtained,  exertions  and  success  will  be  in  an  inverse  rati 
exertions  will  be  greater,  but  settlements  will  be  fewer  in  ea 
succeeding  year;  until  despair  takes  the  place  of  enterprise;  ai 
the  whole  business  of  settlement  and  improvement  shall  be  aba 
doned  to  occupants,  whose  only  tide  is  force,  without  patei 
widiout  warrant,  and  without  purchase. 

2d.  The  construction  of  the  proviso,  attached  to  the  9th  sc 
tion  of  the  act  of  the  3d  of  April  1792. 

The  exposition  of  the  proviso,  has  produced  a  variety  of  p« 
positions.  1st.  By  some,  it  has  been  supposed,  that  unless  tl 
terms  of  improvement,  setdement,  and  residence,  had  been  strii 
ly  perfc»*mad,  within  the  respective  periods  of  two  years,  m 
five  years,  a  forfeiture  accrued,  though  a  war  had  raged  throog 
out,  and  beyond  those  periods^  2d.  Others,  admitting  a  qua 
fied  suspension  of  the  condition  during  a  war,  have,  neverthelei 
held,  that  no  tide  could  be  acquired,  until  the  performance  of  d 
terms  of  improvement,  setdement,  and  residence,  diougfa  i 
war  should  last  for  a  century;  nor  even  then,  unless  the  wt 

rant 
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f  lanteelmd,  during  the  whole  war,  persisted  in  his  endeavours  to    1800. 

h  perform  them.  3d.  A  third  construction  maintains,  that  if  a  war- 

'r  lamee  has  been  prevented,  by  force  of  amis,  from  accomplishing 

i  the  improvement,  settlement,  and  residence,  designated  in  the  act, 

f  but  has  persisted  in  his  endeavours  to  accomplish  them,  during 

i  the  time  mentioned  in  the  9th  section,  the  proviso  operates  as  an 

I  extinguishment  of  the  condition,  and  the  title  becomes  absolute* 

!  And,  4th.  It  has  been  asserted,  that  a  warrantee,  having  been 

I  prevented  by  war,  from  making  the  improvement,  settlement, 

\  aud  residence,  during  the  time  mentioned  in  the  act,  will  acquire 

\  an  absolute  title,  if  he  persists  in  his  endeavours  for  a  reasonable 

^  period,  after  the  expiration  of  the  war,  though  all  his  endeavours 

f  should  piove  ineffectuaL 

;  Ist  The  ^rst  opinion  is  at  once  extravagant,  and  iniquitous* 
No  rational  man,  during  the  existence  of  a  war,  which  he  could 
not  resist,  or  terminate,  would  have  formed  a  contract  of  such  a 
nature.  Nor  is  it  conceivable,  if  this  were  the  design  and  mean^ 
ing  of  the  legislature,  that  the  proviso  would  have  found  any 
place  in  the  act,  unless,  indeed,  fraud  and  deception  can  be  im- 
puted to  its  authors ;  and,  it  is  to  be  presumed,  that  an  incon- 
sistent, repugnant,  and  ambiguous,  proviso,  has  been  employed,  as 
the  instrument  to  effectuate  them.  The  enacting  part  of  the  9th 
section  prescribes  a  settlement  to  be  finished  in  two  years,  and  a 
residence  to  be  continued  for  five  years ;  and  unless  the  proviso, 

^  either  dispensed  with  the  settlement  and  residence  altogether,  or 
enlarged  the  periods  for  accomplishing  them,  it  is  utterly  impos:' 
sible  to  ascribe  to  it  a  motive,  or  a  use. 

I     2d.  The  second  opinion  is,  ako,  pregnant  with  inconvenience, 
.  injustice,  and  absiu-dity.    If  it  affords  the  legitimate  construction 
of  the  act,  it  apjdies  equally  to  the  case  of  the  actual  setder  be-* 
;  fore  warrant,  and  to  the  case  of  the  warrantee,  with  a  view  to  ac- 
;  tual  settlement.    The  price  of  the  land  could  not,  therefore,  be 
:  collected  for  the  use  of  the  state,  nor  could  a  tide  be  acquired 
:  b^  the  individual  for  a  century,  if  the  war  should  last  so  long; 
nay,  even  at  the  termination  of  a  long  protracted  war,  the  indi* 
vidual  would  be  without  remedy,  unless  he  could  prove,  that, 
'  whatever  might  be  the  intermediate  expense,  or  danger,  his  en- 
deavours to  accomplish  a  settlement,  had  never  been  suspended, 
i  or  remitted.    Consider  the  state  of  the  country,  and  such  a  con- 
!  dition  annexed  to  the  purchase  of  lands,  would  inevitably  frustrate 
f  the  primary  intendon  of  the  legislature. 

^  2d  and  3d.  But  it  is  not  directly  denied,  that  the  right  of  the 
'  HaUand  company  is  alive ;  and  it  is  insinuated,  that  the  opposite 
-  arguments,  do  not  militate  against  future  grants,  if  the  company 
'  ihall  go  on  to  complete  the  setdements  and  residence  described 
^  in  the  act. ,  It  is  proper,  therefore,  to  consider  the  second  and 
f  tUrJ  constructions  of  the  9th  section,  connected  with  each  other. 
Vol.  IV.  2B  and 
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ISOO*  and  with  the  facts  arising  in  the  present  case.  The  concession 
v«-v^«^  of  the  opposite  counsel,  is,  indeed,  an  acknowledgement  oi  the 
inception  tmd  progress,  but  a  denial  of  the  maturit}',  of  the  com- 
pany's tide:  while,  it  is  contended,  for  the  company,  diat  although  ! 
the  enacting  part  of  the  9th  section  constitutes  a  condition  pre- 
cedent, to  the  vesting  of  a  legal  tide  in  the  warrantees,  that  coft- 
dition  is  totally  superseded,  or  extinguished,  if  die  case  of  the 
warrantee  is  embraced  by  the  descriptions  of  the  proviso;  so  that 
he  thereupon  acquires  a  legal  tide,  without  setdement,  improve- 
ment, or  residence* 

By  the  act,  two  descriptions  of  setders  are  contemplated:  1st. 
Those  who  have  made  improvements  and  settlements  without 
warrants;  and,  2dly«  Those  who  apply  for  warrants,  with  a  de- 
sire to  settle  and  improve*  On  both  descriptions  it  is  imposed 
as  a  condition  precedent,  that  they  shall  pay  the  price  of  the 
land,  when  warrants  are  taken  out;  that  they  shall  pay  the  ex- 
pense of  surveys;  and  that  they  shall  improve,  settle,  and  reside, 
in  the  manner,  and  for  the  period,  prescribed*  It  is  to  be  re- 
marked, however,  that  a  distinction  is  made,  in  one  respect,  be- 
tween the  setder,  and  the  warrantee ;  the  former  being  bound  to 
fulfil  the  condition  ^rectdtnt  personally ;  and  the  latter  being  au- 
thorised either  to  do  it  himself,  or  to  cause  H  to  be  done  by  others* 
This,  which,  at  the  first  blush,  might  appear  an  advantage  to  the 
warrantee,  is  converted  into  a  hardship  and  an  injury,  the  mo- 
ment the  suspicion  of  forfeiture  insinuates  itself  among  the  class 
of  people,  who  are  to  form  the  actual  settlers.  There  is  another 
distinction,  also,  that  the  actual  setder  must  pay  interest  from  the 
date  of  the  improvement;  and  he  was  bound  to  apply  for  a  war- 
rant withhi  ten  years  after  passing  the  act;  (20)  but,  on  the  other 
hand,  the  land  and  personal  property  of,  the  warrantee  and  actual 
setder  were  equally  exempt  from  state  taxes,  for  the  same  period; 
and,  it  is  urged,  that  the  price  of  the  land  was  trifling,  compared 
with  its  real  value.  Let  it  be  answered,  however,  that  the  ex- 
emption from  taxes  can  hardly  be  regarded  as  a  favour;  and  the 
lowness  of  the  price  affords  no  reasonable  ground  of  argument. 
The  setder  without  warrant  is  charged  an  interest,  and  the  set- 
tler with  warrant  advances  his  money*  From  the  fund  created 
by  warrantees,  invested  in  the  bank  of  Pennsi/lvama  zad  in  pub- 
lic stock,  the  state  hjis  drawn  a  great  portion  of  that  revenue, 
which  has  been  adequate,  for  many  years,  to  all  her  objects  of 
public  expenditure  and  improvement*  Besides,  no  state  tax  was 
then  imposed,  there  was  none  likely  to  be  imposed  for  ten  ycara; 
and,  the  fact  is,  that  even  at  this  day  a  state  tax  is  not  in  exist* 
ence,  nor  in  contemplation*  The  lowness  of  the  price,  too,  arose 
from  an  avowed  consciousness  that  a  great  part  of  the  public  lands 
would  not  sell  higher;  and,  as  to  the  rest,  the  price  would  be  ex« 

(200  The  period  has  been  enlarged.  See  6  vo/.  p,  25. 
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I  otbitantf  indeed,  on  the  principles  of  the  opposite  construction.    1800. 
I  After  ah^  the  wealth  of  the  state,  consists  in  its  population,  and  ^o-'v*-*^ 
advancement  in  the  arts  of  agriculture,  commerce,  and  manufac- 
:  tores,  not  in  the  mere  accumulation  of  coin* 

These  preliminary  remarks  are  suggested,  with  a  view  to  place 
'  the  controversy  on  its  real  footing;  on  the  footing  of  a  bargain, 
i  m  which  the  seller  and  the  purchaser  equally  consulted  their  re* 
,  spective  interests,  and  are  equally  bound  (diough  the  one  is  a 
slate,  and  the  other  a  private  person)  by  the  terms  of  the  con« 
;  tract.    It  is  agreed,  that  there  was  a  condition  precedent,  which 
I  must  be  performed,  or  be  dispensed  with,  upon  the  terms  of  the 
\  lofttract,  before  any  tide  could  vest  in  the  warrantees.    It  is, 
i  also,  agreed,  that  the'  condition  precedent  has  not  been  stricdy 
performed;  for,  more  that  two  years  have  elapsed  since  th^  date 
qf  the  warrants,  but  no  such  setdement,  improvement,  and  resi- 
!  dencc,  have  been  made  and  continued,  as  the  enacting  part  of  the 
ftth  section  describes.    What,  then,  is  the  operation  of  the  con- 
tract, under  such  circumstances,  connected  with  the  Indian  war? 
The  adverse  counsel  will  not  explicitly  aver,  that  the  resjiilt  is  an 
absolute  forfeiture  of  the  lands ;  but  they  peremptorily  deny,  diat 
it  amounts  to  a  release,  or  extinguishment,  of  the  condition  pre- 
cedent.  Where,  however,  is  die  expression  to  be  found,  that,  the 
predicated  event,  dispenses  with  the  condition  in  part,  and  ad- 
heres to  it  in  part;  that  dispenses  with  the  limitation  of  time,  for 
performing  the  act,  but,  nevertheless,  insists  upon  the  act  being 
performed  f  Even  in  die  condition  precedent,  a  residence  of  five 
years  is  notf  in  every. case,  necessary:  for,  it  is  only  required, 
(mde^cndent  of  hostilities)  if  the  warrantee,  or  settler,  "  shall  so 
tong  live."    That  cause  of  absolute  dispensation,  with  respect  to 
residence,  most  often  occur;  and  it  is  reasonable  to  conclude, 
dua  the  existence  of  hostilities  was,  likewise,  considered,  and  in- 
tended as  entiding  the  party  to  an  equal  degree  of  indulgence. 

But,  after  all,  it  must  be  agreed,  that  the  wording  of  the  act 
is,  in  some  places,  incoherent  and  absurd.  Thus,  on  a  grammati* 
<^  construction,  the  actual  setdement  described  by  the  9th  sec- 
tion, comprises  a  residence  of  five  years;  and,  yet,  the  same  acr 
tual  setdement  Is  required  to  be  made  within  two  years  from  the 
date  of  the  warrant.  Subsequent  passages,  indeed,  treat  actual 
setdement  and  residence,  as  distinct  objects;  but,  another  confu- 
sion of  ideas  isi  mtroduced:  for,  we  find  that  the  party  is  called 
*^  such  actual  settler ^^  though  he  has  been  **  prevented  making 
**  such  actuai  settlements^  and,  it  is  provided,  that  "  if  he  is  pre- 
"  rented  Iroin  making  an  actual  setdenient,  but  persists  in  his  en- 
**  deavours  to  majce  it,  he  apd  his  heirs  ^hall  have  and  hold  the 
**  lands,  in  the  same  manner,  as  if  the  actual  settlement  had  been 
**  mode  and  continuedJ*^  From  the  diflSculties  oif  the  language  of 
Ac  act,  therefore,  we  must  endeavour  to  rescue  ourselves,  by 
ascribing  to  the  legislature  a  meaning,  which,  while  it  coinports 
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1800*    with  a  rational  exposition  of  the  wc»rds>  shall  be  consistent  with 

L— y— ,^  public  ]x>licy  and  the  principles  of  justice. 

The  state,  having  received  the  money  of  the  warrantees,  was 
naturally  led,  from  the  existing  hostilities,  to  contemplate  the  in- 
jury to  which  their  purchase  was  exposed.  Whether  the  hos^li* 
ties  would  prevent  the  settlement,  or  not,  it  might  be  difikuk  to 
foresee ;  but  the  legislature,  in  offering  the  lands  for  sale,  must 
have  held  out  the  probability,  that  there  would  be  a  safe  oppor- 
tunity to  settle;  or  the  condition  of  settlement  could  never  ra- 
tionally and  fairly  have  been  proposed.  If,  therefore,  the  oppor- 
tunity, implied  in  this  overture,  was  defeated,  it  seems  to  follow 
as  a  legitimate  consequence,  that  the  condition  ought  not  to  be 
enforced.  Consider,  for  a  moment,  the  situation  of  a  warrantee, 
bound  by  the  strict  condition  to  settle,  or,  by  the  dispensing  pro* 
viso,  to  persist  in  his  endeavours  to  settle.  He  must  explore, 
locate,  and  survey,  each  tract,  before  he  can  attempt  to  setde. 
He  must  collect,  appropriate,  and  apply,  the  funds  necessary  to 
defray  the  various  expenses  of  settlement,  improvement,  and 
residence.  He  must  be  in  constant  preparation  to  seize  and  em- 
ploy the  opportunity  for  settling.  Under  such  obligations  the 
mere  pecuniary  charge  of  watching,  for  a  safe  occasion  to  enter 
upon  his  lands  (independent  of  time,  labour,  and  anxiety)  would, 
in  most  instances,  be  greater,  than  the  cost  of  actual  settlement, 
in  a  season  of  public  tranquillit}'.  Exhausted  in  money,  perplex- 
ed by  doubt  and  suspense,  grown  old  and  infirm  in  a  course  of 
exertion,  or  persistence,  what  pretext  could  justify  an  accumula- 
tion of  such  disappointment,  injury,  and  loss,  by  exacting  a  for- 
feiture of  the  lands?  The  peace  warrantee,  who  has  waited  till 
the  storm  has  passed  away;  or  the  intruder,  who,  at  the  close  of 
a  war,  usuq)s  the  name  of  actual  settler,  has  none  of  these  ca- 
lamities to  encounter;  and,  yet,  no  greater  price  has  been  paid, 
no  other  conditions  are  imposed,  in  either  of  those  cases,  than  in 
the  case  of  the  warrantee,  who  b  defeated  in  ail  his  exertions, 
and  drained  of  all  his  resources,  by  the  unavoidable  operations 
of  a  public  war! 

Is  there,  then,  no  principle  of  justice  and  humanity,  to  claim 
relief  from  the  legislature,  upon  the  construction,  for  which  the 
flolland  company  contend?  Would  it  be  unreasonable  to  suppose, 
that  under  such  circumstances,  the  legislature  intended  to  vest  in 
the  persevering,  but  unsuccessful,  warrantee,  an  absolute  estate 
Jn  the  land,  upon  which  he  might  establish  a  credit,  to  furnish 
means  for  renewing  his  exertions,  and  ultimately  compensating 
his  advances  and  his  labours?  If  the  supposition  involves  nothing 
unjust,  or  irrational,  the  frame  of  words  will  sufficiently  serve  to 
give  it  body  and  effect.  Thus:  it  is  declared,  that  should  the 
grantee  "  be  prevented  from  making  such  actual  seulement,*'  and 
persist  in  his  endeavours  to  make  it,  he  shall  hold  the  lands,  as 
if  it  were  made  and  continued:  but  tlie  word  prevented^  implies 
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[that  he  had  failed;  and  persisting  in  an  eruieavottr^  dots  not  im-  1800. 
port  succeeding  in  it*  Again:  the  grantee  is  to  have  the  lands,"  v««^m»^ 
if  he  persists  in  his  endeavours  to  make  such  actual  setdement: 
but  this  does  not  involve  a  condition,  that  he  shall  persist  until 
he  has  made  \t^(yt  so  as  to  make  it;  and  ^^  endeavouring  to  makcj^ 
is  an  expression  that  designates  an  attempt,  not  a  performance. 
Again:  If  the  grantee  is  prevented,  but  persists  in  his  endeavours 
to  settle,  he  is  entided  "  to  have  and  to  hold  the  lands,  in  the 
^  same  manner,  as  ifiht  actual  settlement  had  been  made  and 
"  continued:"  but  no  tide  could  vest  in  the  grantee,  unless  the 
condition  precedent  was  performed;  and,  yet,  by  force  of  the 
proviso,  he  is  to  have  the  lands  (not  merely  the  benefit  of  a  pro- 
io&gatioa  of  the  time  for  settlement)  in  a  case,  where  from  the 
hypothetical  terms  employed,  it  must  be  clearly  understood,  that 
the  condition  had  not  been  performed.  Again:  The  grantee, 
being  prevented,  but  persisting  in  his  endeavours  to  setde,  is,  by 
force  of  the  proviso,  to  have  and  to  hold  the  lands,  **"  in  the  same 
^  manner^*  as  if  the  condition  precedent  had  been  performed : 
but  if  the  condition  precedent  had  been  performed,  the  grantee 
would  have  held  the  lands  in  fee,  discharged  from  any  limita- 
tion, contingency,  or  incumbrance  whatsoever;  and,  consequent- 
ly, in  this  case,  to  enable  the  grantee  to  hold  in  the  same  man^ 
ner^  persisting  in  his  endeavours  to  settle,  must  be  considered  as 
tantamount  to  actual  settlement  and  residence.  In  short,  in  every 
sentence  of  the  proviso,  the  legislatuie  plainly  points  at  a  certain 
slate  of  things,  at  some  concurrence  of  circumstances,  when  the 
grantee  would  be  absolutely  entided  to  the  land  before,  and  with- 
oat,  making  and  continuing,  an  actual  settlement. 

The  only  question,  then,  must  be,  what  is  the  nature  of  the 
endeavours  prescribed;  during  what  period  the  endeavours  are 
to  be  made:  and  how  long  the  grantee  is  bound  to  persist?  The 
actual  setdement  must  be  made,  or  excused,  within  two  years 
from  the  date  of  the  warrant;  and  the  residence  must  not  only 
be  five  years,  but  five  years  next  foUowingthe  first  setdement.  The 
time,  therefore,  is  a  characteristic  of  the^  condition  precedent; 
an  mgredient  in  the  definition,  as  essential  to  the  contract,  as  the 
nature  of  the  act  required  to  be  performed.  If  the  time  }s  as 
mentiaJj  it  is  as  Umited^  as  the  nature  of  the  act  tp  be  perform- 
ed} and  hence,  does  it  not  follow,  that  at  the  expiration  of  two 
yeais,  as  to  the  setdement,  and  of  five  years,  as  to  the  residence, 
die  condition  must  be  actually  performed,  or  virtually  annulled? 
The  excuse  for  non-performance  is,  also,  limited;  since,  on  an 
allegation  of  being  prevented  from  setding,  or  residing,  the 
grantee  must  state  the  force  of  arms,  which  prevented  him,  to  be 
within,  and  until  the  end  of  two  years  (as  to  the  settlement)  next 
immediately  after  the  date  of  his  warrant;  and  within  and  until 
the  end  of  five  years  (as  to  the  residence)  from  the  date  of  his  first 
i  setdement;  or  his  plea  shows  no  dispensation  from  the  condi- 
tion. 
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1800*  tion.  Thus,  the  time,  within  which  performance  is  to  be  effec(> 
ed,  or  an  apology  for  non-performance  to  be  received,  is  the 
same,  or,  at  least,  commensurate :  and  if  the  period,  within  which 
the  substitute  for  performance  is  exacted,  within  which  die  en- 
deavour to  perform  must  be  shown,  cannot  be  extended  in  favour 
of  the  warrantee,  what  right,  express  or  implied,  can  there  be, 
on  the  part  of  the  state,  to  insist  on  a  continuance '  of  the  endea- 
vour, beyond  the  period,  within  which  the  contract  obliged  her 
to  accept  it,  as  a  commutation  for  the  performance?  Equality  b  * 
equity,  whoever  may  be  the  parties  to  the  bargain ;  states,  or  in- 
dividuals: but  it  would  be  a  doctrine  of  arbitrary  prerogative^  if 
performance,  or  endeavours  to  perform,  should  only  avail  the 
grantee,  to  release  him  from  the  condition,  within  a  limited  pe- 
riod; yet,  that  the  obligation  to  perform,  or  to  persist  in  the  en- 
deavour to  perform,  should  be  indefinite  and  perpetual.  Nor  is 
the  idea  correct,  that  the  war  excused  the  warrantees  from  en- 
deavouring to  effect  a  settlement,  during  its  continuance;  and 
that  the  law  contemplated  a  perseverance  only  when  it  could  be 
effectual.  On  the  contrary,  the  law  obviously  required  a  perseve- 
rance in  the  endeavour  to  settle,  during  the  war;  but  left  the  degree 
of  persverance  to  be  regulated,  by  considerations  of  a  reasonable 
discretion,  and  personal  safety.  That  this  was  the  construction  of 
the  Holland  company,  appears  incontestibly  from  the  immediate 
steps  which  they  pursued  to  complete  their  surveys  and  improve- 
ments: and  this  is,  in  tru|h,  the  material  ground  of  complaint 
against  the  opposite  doctrine ;  that,  by  the  contract,  the  grantees 
were  obliged  to  make  laborious,  hazaixious,  and  expensive  exer- 
tions, during  the  war ;  and,  yet,  at  the  conclusion  of  the  war,  de- 
rive no  advantage  from  those  exertions,  in  consummating  the  lev 
gal  title  to  the  lands. 

On  the  doctrine,  that  the  grantee,  or  settler,  must  persist  in 
his  endeavours  to  improve  and  reside,  for  any  other  periods,  or 
beyond  the  respective  periods,  of  two  and  five  years,  let  it  be 
asked,  when  those  other  periods  are  to  commence,  and  how  long 
are  they  to  be  protracted?  The  law  itself  is  silent;  and,  yet,  if 
an  intention  of  that  kind  had  been  entertained,  how  easily,  and 
how  certainly,  would  the  legislature  have  sspd,  that  *-*'  the 
"  grantee  shall  have  the  lands,  if  the  settlement  is  completed, 
*'  within  two  years,  after  the  cessation  of  hostilities,  and  the  resi- 
**  dence  continued  for  five  years  subsequent  to  the  san^e  epoch." 
But  by  whom  shall  the  silence  of  the  law  be  supplied?  What 
power  exists  to  add  the  slightest  circumstance  to  the  terms  of 
the  contract?  The  legislature,  as  a  party,  cannot  explain,  or  ex-r 
pound,  it.  The  Courts  of  justice  can  only  declare  the  meanings 
from  the  fair  and  genuine  import  of  the  language  of  the  act; 
they  cannot  diminish,  or  enlarge,  the  vested  rights  of  individuals^ 
any  more  than  they  can  supersede  the  rights  of  the  state.  And, 
on  this  occasion,  the  officers  of  the  land-office,  have  only  a  minis* 
terial  function  to  perform.    Let  it,  therefore,  be  repeated,  that 
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the  pmviso  to  the  9th  section,  having  rested  the  consummation  1800. 
of  die  grantee's  title,  simply,  upon  the  persisting  in  an  endeavour,  u-y— ^ 
it  would  be  creating  a  new  contract,  making  a  new  law,  intro- 
ducing another  principle,  and  amplifying  the  words  of  the  legis- 
bture,  to  require,  not  a  persevering  endeavour,  but  an  actual 
performance.  Besides;  would  it  be  just  to  fix  upon  the  close  of 
tbe  war,  as  the  period  for  commencmg  the  endeavour,  without 
giving  some  credit  for  the  exertions  of  the  grantee,  or  the  settler, 
'  fagrante  bello?  And,  yet,  who  shall  make  the  apportionment,  of 
time,  of  labour,  and  of  expense ;  and  upon  what  principle  can  it 
be  made?  It  often  happens,  that  what  is  intended  to  aiTord  an 
undue  preference  to  a  favourite,  in  a  remote  consequence,  proves 
peculiarly  injurious  to  him.  The  merits  of  the  actual  settler  have 
sometimes  been  enhanced,  in  order,  by  an  invidious  comparison, 
to  dq)reciate  the  claims  of  the  purchaser,  or  warrantee:  but,  it  is 
obvious,  that  a  determination,  upon  die  ground  taken  by  the  op- 
posite counsel,  would  operate  more  severely,  with  greater  cruelty, 
towards  the  actual  setder,  than  any  consequence  that  can  flo^ 
from  the  construction  urged  in  favour  of  the  Holland  company. 
For  instance:  A  man  enters  upon  his  lands  in  the  year  1792, 
with  a  view  to  make  the  improvements,  which  the  act  requires. 
He  is  attacked  by  the  Itidiansy  and  driven  from  his  cabin  and 
and  his  field,  before  he  has  time  to  make  any  visible  progress  in 
building,  clearing,  and  cultivating;  but,  he  observes,  in  the  words 
of  the  act,  that  being  driven  from  his  setdement,  he  shall,  never- 
theless, have  tide,  asifh^  had  completed  his  improvement,  and 
cQQtimied  his  residence,  if  he  persists  in  his  endeavours:  he, 
therefore,  returns  the  next  year,  and  is  again  driven  away,  re  inr 
fecta;  and  so  on,  for  a  succession  of  years.  Shall  such  a  perse- 
verance be  accounted  as  nothing?  And,  is  it  not  obvious,  that  to 
require  that  the  actual  setder  shall  be  driven  away,  and  constandy 
kept  away,  and  yet  shall  complete  the  setdement  and  residence, 
places  him  in  a  condition  more  grievous^  than  even  the  case  of 
4e  warrantee,  who  is  merely  prevented  from  entering  and  im- 
proving the  land? 

Upon  the  whole,  then,  let  the  proviso  operate  as  a  release  of 
the  condition  precedent,  or  let  it  be  taken  as  qualifying  the  con- 
dition, and  requiring  a  reasonable  perseverance  during,  or  aftejr, 
a  war,  die  claim  of  the  Holland  company  must  be  established. 
They  persisted,  in  spite  of  every  danger,  while  hostilities  raged; 
aad  more  than  five  years  have  elapsed,  since  the  Indian  treaty^ 
during  which  they  have,  also,  persisted. 

3d.  Of  the  propriety  of  proceeding,  in  thi$  case,  by  a  Man^ 
damus. 

In  entering  upon  this  part  of  the  discussion,  it  is  proper  to  in- 
quire, whether  die  construction  given  by  the  board  of  propert)- 
to  tie  proviso,  is  not  conclusive.    It  was  given  after  great  deli- 
beration. 
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1800.  beration,  and  upon  the  legid  advice  of  the  law  officer  of  the  state.  J 
u«v*»^  Patents  have  been  issued,  in  pursuance  of  the  construction;  and 
transfers  have  been  made  and  accepted  upon  the  faith  of  the  public 
grants,  under  the  great  seal.  Stare  decisis^  is  a  maxim  to  be  held  « 
forever  sacred,  on  questions  of  property;  and,  in  the  present  in- 
stance, applies  with  peculiar  force,  as  the  rule  was  given  by  die 
state  herself,  through  the  medium  of  I\er  officers ;  and  with  her 
alone,  not  with  any  individual,  can  a  conflict  arise.  The  board 
of  property  is  of  a  judicial  character,  and  had  jurisdiction  in  the 
present  case*  2  vol.  State  Ixnvs^  p.  21.  8.  2,  3.  3  voL  2.  456. 
4  voL  476.  3  vpL  213.  311.  There  is  no  revisionary,  or  appel- 
late, authority  established  for  questions  of  this  nature :  and,  cer-  . 
tainly,  the  secretary  of  the  land-office,  though  a  constituent  mem- 
ber of  the  board  of  property,  is  merely,  as  secretary,  a  ministe- 
rial officer,  bound  by  the  decisions  of  the  board,  though  contrary 
to  his  own  opinions.  His  ministerial  duties  (of  which  it  is  one, 
*  that  he  shall  obey  the  orders  of  the  board  of  property)  are  stated 
in  the  several  laws,  relating  to  the  land-office,  and  they  have  re- 
ceived a  practical  exposition,  which  devdves  on  him  die  care  of 
preparing  patents  for  the  governor's  signature,  and  the  seal  of 
the  state.  He  is  bound,  then,  to  execute  the  public  laws,  relating 
to  the  land-office ;  and,  if  he  refuses  to  do  so,  the  Court  will  com- 
pel him  by  mandamus^  on  general  principles,  as  well  as  on  the  au- 
thority of  particular  cases. 

The  general  principle  of  the  mandamus^  points  at  cases,  in 
which  there  is  no  other  legal,  specific,  remedy,  for  a  satisfaction 
in  damages  is  not  regarded,  in  such  cases,  as  an  adequate  repa« 
ration:  and  then  it  may  be  awarded  to  any  public,  or  private, 
person.  1  Woodes.  Lect.  118.  3  BlacL  Com.  110.  3  Burr.  1267« 
1659.  4  Burr.  2188.  2  Burr.  1045.  3  T.  Rep.  651.  1  T.  Sep. 
404.  Douglas^  568.  The  particular  instances  are  numerous,  ft 
lies  to  compel  the  ordinary  to  grant  letters  of  administration: 
1  Black.  Rep.  640.  To  compel  the  delivery  of  an  administration 
bond  to  be  put  in  suit:  4  Bac.  Abr.  508.  Cowp.  140.  To  com- 
pel the  grant  of  a  licence  to  a  curate,  if  refused  without  just  rea- 
son: 4  Bac.  Abr.  502.  506.  2  Stra.  797.  To  compel  the  proper 
officer  to  affix  a  seal:  4  Bac.  Abr.  509.  Or  to  register  a  certifi- 
cate, being  merely  a  ministerial  act:  Id.  508.  1  iVils.  283.  To 
compel  the  party  to  proceed  in  proving  a  will:  Raym.  235.  15 
Vin.  Abr.  203.  To  oblige  any  officer  to  do  his  dutj^:  4  Com.  Dig. 
207.  To  compel  obedience  to  things  enjoined  by  statute:  2  Stra. 
992.  To  compel  the  enrolment  of  a  testament,  which  by  custom 
ought  to  be  enrolled:  2  Roll.  Abr.  106.  1  Sid.  443.  To  compel 
a  clerk  of  a  company  to  deliver  up  books:  1  Stra.  879.  To  com- 
pel an  old  officer  to  deliver  records  to  a  new  one:  1  Sid.  31. 

The  arguments  in  opposition  to  the  motion  for  a  mandamus^ 
were  arranged  under  three  considerations:  1st.  What  is  the  real 
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import  of  the  condition  precedent:  2d.  What  the  Hoilanet com^    1800* 
pany  had  performed,  to  vest  in  them  a  legal  tide  to  the  lands : 
and,  3d-  Whether  a  inundamus  does  lie  to  the  secretary  of  the 
land-office^  even  if  the  company  are  entitled  to  patents^ 

1st.  What  is  the  real  import  of  the  condition  precedent. 

This  general  inquiry,  naturally,  divides  itself  into  a  view  of 
what  must  be  accomplished,  by  persons,  who  meet  with  no  pre- 
vention from  the  enemies  of  the  United  States  \  and  of  what 
ma^t  be  done,  even  by  persons  who  are  so  prevented ;  in  order 
to  obtain  a  legal  title  to  the  land.  The  policy  and  object  of  thtf 
legislature,  are  to  be  ascertained,  by  the  circumstances  which  in- 
duced them  to  pass  the  act  of  the  3d  of  April  1792.  Before  it 
was  passed,  and  at  the  time  of  passing  it,  there  was  a  subsisting 
Indian  vfZT'y  and  the  treaty  of  1794,  between  the  United  States 
and  Great  Britain^  had  not  removed  the  causes  of  irritation,  and 
apprehension,  in  relation  to  that  power,  which  extended  along  the. 
northern  and  western  boundaries  of  the  state.  Hence,  it  becjtme 
of  the  greatest  importance,  to  advance  the  range  of  settlement; 
and  to  interpose  the  barrier  of  a  bold  and  hardy  population,  ia 
the  quarter,  where  danger  was  so  apparent.  Treasure  was,  ob- 
viously, only  a  secondary  coiv^ideration;  and  settlement  itself 
was  only  stipulated  where  the  danger  existed.  Thus,  the  lands 
east  of  tlie  Alleghany  were  offered  for  sale,  unshackled  with  con- 
ditions of  settlement ;  while  those  on  the  west,  could  never  be 
vested  in  any  individual,  upon  any  other  terms,  than  those  of  ac- 
tual settlement  iuid  residence.  The  steady  caution  of  the  legisla- 
ture on  this  point,  is  conspicuous  in  almost  every  section  of  the 
act.  The  sale  is  only  offered  to  persons,  who  will  cultivate,  im- 
prove, and  settle  the  lands.  3  voL  p.  209.  s.  2.  An  actual  settler, 
without  warrant,  is  so  highly  regarded,  that  although  the  law 
would  deem  him  a  trespasser,  on  general  principles,  the  act  pro- 
hibits any  dq)uty  surveyor  from  surveying  any  settled  land,  but 
for  the  owner  of  the  settlement.  *#  5.  p*  210.  A  period  of  ten 
years  credit  is  given  to  an  actual  settler  for  the  price  of  his  land. 
9, 10.  p.  210.  The  land  is  exempt  from  direct  taxes  for  an  equal 
term,  s*  12.  p.  213.  And  when  the  legislature,  in  the  year  1794, 
dosed  the  land-office,  it  was  with  an  express  exception  in  favour 
of  actual  settlers.  3  State  Lawsy  637.  (21)  In  addition  to  these 
proofs  of  the  policy  and  design  of  the  legislature,  it  must  be  of 
great  force  to  recollect,  that  shortly  before  the  time  of  offering 
the  Lind  for  sale  at  the  rate  of  7L  10.?.  per  100  acres,  the  state 
had  paid  to  the  United  States^  at  the  rate  of  three-fourths  of  a 

(21)  The  land  office  appears  to  have  been  closed,  upon  the  Siijf^stion  of 
the  governor,  that  waxraiits  had  issued  for  a  greater  quantity  of  land,  tha\i  the 
Hate  owned;  and  not  with  a  view  to  favour  actual  settl'ifl.-s.  See  %he  governor's 
message  of  the  2d  of  Sept  1794. 
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1800.    dollar  for  every  acre,  contained  in  the  triangular  tract  bordering 

u-v— ^  on  lake  Erie.  (22) 

The  language  of  the  act  ought^  then,  to  be  expounded,  in  cai- 
sistency  with  the  policy,  that  gave  it  birdi;  and  this  can  only  be 
done,  by  considering  the  eflPect  of  a  prevention,  by  a  public  ene- 
my, to  be  a  suspension,  and  not  an  extinguishment,  of  the  obli- 
gation,  to  settle  and  reside  upon  the  land.  The  legislature  must 
have  presumed,  that,  notwidistanding  the  existence  of  the  Indian 
war,  there  would  be  an  extension  of  the  western  settlements;  the 
'accomplishment  of  a  settlement  was  made  a  sine  qua  non,  to  the 
investment  of  a  legal  title ;  and  the  proviso  declares  nothing  more, 
in  effect,  than  that  the  war  shall  foe  an  excuse  for  non-settlement, 
while  it  continues,  and  the  warrantee  sincerely  persists  in  his  en- 
deavour to  settle.  But  an  endeavour  to  settle  must  be  shown, 
whether  war  raged,  or  not;  and  the  endeavour  must  be  to  settle 
every  tract,  (each  being  the  subject  of  a  separate  grant)  tiot  a 
general  effort  to  improve  an  extensive  and  indefinite  range  of 
countr)^  It  being  the  spirit  of  the  contract,  that  the  land  should 
be  settled,  no  argument  ought  to  avail  on  the  score  of  the  war- 
rantee's having  paid  the  stipulated  price;  and  the  word  settle- 
ment, wherever  used,  is  pregnant  with  all  the  consequences,  of 
building,  cultivation,  and  residence,  described  in  the  9th  section 
of  the  act.  It  is  now  too  late  to  complain  of  hard  terms.  What- 
ever was  intended,  and  undertaken,  by  virtue  of  the  law,  it  is 
just  and  lawful  to  enforce.  Say,  even  that  a  forfeiture  has  been 
incurred,  and  insisted  on,  it  can  be  no  reason,  at  tliis  day,  to  re- 
proach the  government.  That  point,  however,  is  not  urged;  for, 
every  argument,  used  on  the  present  occasion,  to  oppose  the 
mandamuSy  is  perfectly  consistent  with  the  idea  of  future  grants, 
or  patents,  being  issued  to  the  Holland  company,  if  they  perse- 
.vere,  and,  in  a  reasonable  time,  comply  with  the  requisites  of  the 
condition  precedent. 

2d.  What  have  the  Holland  company  performed  to  vest  in  them 
a  legal  title  to  the  lands. 

It  must  be  repeated,  that  every  tract  is  the  subject  of  a  distinct 
gi*ant;  and  that  the  condition  precedent  attaches  to  each  tract. 
Nor  does  it  affect  the  obligations  of  the  condition,  that  the  HoU 
land  company  are  the  holders  of  all  the  warrants  in  question;  for, 
the  law  is  the  same,  as  if  each  warrant  belonged  to  a  separate 
individual  owner.  Have  the  company,  dien,  shown  an  actual 
settlement,  or  even  an  endeavour  to  settle,  upon  each  of  the  tracts? 
The  evidence  exhibited  by  the  company  themselves,  establishes 
a  contrary  position.  Can  it  be  sufficient  to  say,  that  they  have 
improved  a  great  deal  of  the  country,  and,  therefore,  are  entided 
to  hold  what  they  have  not  improved?    The  spirit  of  monopoly, 

(22)  The  pay-ment  was  made  in  public  certificatcsj  which,  it  was  insisted, 
were  greatly  depreciated  in  value. 
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I  was  an  evil  against  which  the  legislature  meant  to  guard,  by  di-    1800. 
I  viding  the  territory  offered  for  sale  into  tracts,  and  restricting  <^— y^-J 
I  the  right  of  purchase  to  a  single  tract*    It  is  true,  that  the  con- 
\  trivance  of  opulent  speculators  has  evaded  the  legislative  pre- 
I  caution;  and  instead  of  each  settler  being  the  owner  of  the  tract 
OD  which  he  resides,  he  is  the  mere  instrument  of  an  association 
pOf  foreigners  (who  never  have  visited,  and,  probably,  never  will 
visit,  America)  to  obtain,  for  their  emolument,  the  lands,  which 
the  state  had  offered  for  sale,  with  very  different  views  of  policy 
and  benefit. 

Let  it  be  admitted,  however,  that  the  Indian  war,  operated  as 
an  excuse,  for  not  settling  each  tract,  till  the  spring  of  1796,  yet, 
the  ratification  of  general  Wayne^a  treaty  removed  every  obstacle, 
and  was  a  warning  to  ev6ry  warrantee,  that  the  season  had  arri- 
ved, when,  by  persisting  in  his  endeavours,  he  might  consum- 
mate his  legal  tide.  If,  indeed,  no  industry,  or  care,  could  have 
enabled  the  company  to  comply  with  their  contract,  the  condition 
would  still,  perhaps,  be  suspended:  but  it  is  not  clear,  that  a  set- 
dement  was  impracticable  at  any  time,  and  certainly  it  has  been 
practicable  for  five  years  past.  The  company  have  already  ob- 
tained 876  patents,  without  a  performance  of  the  condition ;  and 
it  is  remai'kable,  that  until  the  re-survey  in  1799,  they  could  not 
even  ascertain,  what  tracts  were  embraced  by  the  remaining  153 
warrants.  As  to  the  lands,  therefore,  for  which  patents  are  now 
claimed,  nothing  more  has  been  done  by  the  company,  than  to 
locate  and  survey  them ;  and  unless  the  Indian  war  operated  as 
a  release  of  the  condition,  tliere  is  no  title  acquired. 

3d.  Whether  a  mandamus  does  lie  to  the  secretary  of  the 
land  office,  even  if  xh^  Holland  company  are  entitled  to  patents. 

The  board  of  property  is  a  Court  of  Justice ;  and  should  be 
governed  by  the  principles  of  law,  in  relation  to  the  proof  of  mat- 
ters,  within  dieir  jurisdiction.  The  certificate  of  prevention, 
framed  by  the  order  of  the  2tst  of  December  1797,  is  destitute 
of  every  characteristic  of  evidence ;  and  it  has  even  been  evaded 
in  the  manner  of  returning  it;  for,  the  order  required  the  signa- 
ture of  the  proper  deputy  suiveyor,  and  two  Justices;  but,  in 
many  instances,  the  certificate  is  signed  by  die  same  person  twice, 
once  as  deputy  surveyor,  and  again  as  a  justice.  Consider  the 
order  as  a  rule  of  practice;  rules  of  practice  are  forever  in  the 
power  of  the  Court,  to  alter  or  rescind;  and  the  succeeding  board 
of  property  could  not  be  restrained  in  this  respect,  by  the  acts  of 
their  predecessors.  Besides,  the  order  of  the  21st  December 
1797,  is  radically  defective  in  other  points.  The  board  of  pro- 
perty was  bound  to  inquire  for  themselves,  whether  setUements 
had  been  completed,  or  prevented,  within  the  meaning  of  the 
law;  it  was  a  judicial  authorit)%  which  could  not  be  delegated; 
and,  yet,  by  this  order,  it  was  actually  transferred  to  the  deputy 
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1800.  surveyors  and  justices;  nor  was  the  sanction  of  an  oath  required 
i--Y^— »  for  the  fidelity  of  their  certificate ;  which,  indeed,  is  not  a  state- 
ment of  facts,  but  the  declaration  of  a  result.  The  introduction 
of  such  an  order  was,  therefore,  an  error,  and  its  revocation  be- 
came a  duty. 

The  secretary  of  the  land  office,  in  his  judicial  capacity,  as  a 
member  of  the  board  of  property,  decided  against  the  force  of 
the  certificate  of  prevention,  to  entitle  warrantees  to  patents: 
and  the  effect  of  the  mandamus  would  be  to  comj^el  him  to  do,  as 
an  executive  officer,  what  he  has  declared,  as  a  judge,  ought  not 
to  be  done.  Nor  is  the  act  required  within  the  duties  of  his  of- 
fice. The  patent  is  an  act  of  the  governor;  and  affixing  the  state 
seal,  is  an  act  of  the  secretary  of  the  commonwealth:  but  the 
secretary  of  the  land-office  can  neither  issue  a  patent,  nor  affix 
the  seal,  nor  compel  others  to  do  so.  It  is  to  be  remembered, 
likewise,  that  the  board  of  property  is  established  expressly  as  a 
tribunal,  to  advise  and  regulate  the  proceedings  of  the  land  office; 
and  a  mandamus  ought  not  to  issue  to  any  of  the  ministerial  of- 
ficers, requiring  an  act  to  be  done,  which  tlie  board  has  prohibit- 
ed. 2  State  Lazvs,  21.  3  S$ate  LarwSy  3.  s.  3.  3  BL  Com.  111.  ^ 

But  there  is,  both  in  law,  and  in  practice,  a  specific,  appropri- 
ate, and  adequate,  remedy,  which  supersedes  any  pretext  for  is* 
suing  a  mandamus.  If  the  secretary  of  the  land  office  refuses  to 
perform  a  duty,  an  application  may  be  made  to  the  board  of  pro- 
perty, whose  orders  he  must  obey;  and  if  the  decision  of  the 
board  of  property  is  not  satisfactory  to  the  applicant, -he  may  in- 
stitute an  ejectment.  By  this  course,  order  will  be  preserved, 
justice  will  be  administered,  and  the  interests  of  the  state,  as  well 
as  of  individuals,  will  be  protected. 

After  taking  time  for  deliberation,  the  Judges  (23)  delivei-eil 
their  opinions  seriatim : 

Shippen,  Chief  Justice.  The  legislature,  by  the  act  of  the  Sd 
of  April  1792,  meant  to  sell  the  remaining  lands  of  the  state,  pir- 
ticularly  those  lying  on  the  nerth  and  west  of  the  rivers  O^io  and 
Alleghanij."  The  consideration  money  was  to  be  paid  on  issuing 
the  warrants.  They  had,  likewise,  another  object,  namely,  that, 
if  possible,  the  lands  should  be  settled  by  improvers.  The  latter 
terms,  however,  were  not  to  be  exacted  from  the  grantees  at  all 
events.  The  act  passed  at  a  time  when  hostilities  existed  on  llic 
part  of  the  Lidian  tribes.  It  was  uncertain  when  they  would 
cease:  the  legislature,  therefore,  contemplated,  that  warrants 
might  be  taken  out  during  the  existence  of  these  hostilities, 
Vrhich  might  continue  so  long,  as  to  make  it  impo^siblp  for  the 

(23)  Mr.  5^tf*f/ce  Brackenridce,  having*  been  retained,  while  he  was  M 
the  bar,  as  counsel  for  the  Holland  company,  declined  taking  any  part  in  tlic 
decision  of  this  cause. 
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krarrantees  to  make  the  settlements  required,  for  a  length  of  time ;  1 800. 
^t,  perhaps,  until  after  these  hostilities  should  entirely  cease,  u*-v,>J 
Yet,  they  make  no  provision,  that  the  settlements  should  be  made 
^thin  a  reasonable  time  after  the  peace ;  but  expressly  within 
two  years  after  the  dates  of  the  warrants.  As,  however,  they 
wished  to  sell  the  lands,  and  were  t9  receive  the  consideration 
money  immediately,  it  would  have  been  unreasonable,  and,  pro- 
bably, have  defeated  their  views  in  selling,  to  require  settlements 
ito  be  made  on  each  tract  of  four  hundred  acres,  houses  to  be 
Duilt,  and  lands  to  be  cleared';  in  case  such  acts  should  be  ren- 
dered impossible  by  the  continuance  of  the  Indian  war.  They, 
Aerefore,  make  the  proviso,  which  is  the  subject  of  the  present 
dispute,  in  the  following  words;  "  Provided  always^  nevertheless^ 
I"  That  if  any  such  actual  setder,  or  any  grantee,  in  any  such  origi- 
^  nal  or  succeeding  warrant,  shall  by  force  of  arms  of  the  enemies 
^  of  the  United  States y  be  prevented  from  making  such  actual  set- 
•*  llement,  or  be  driven  therefrom ;  and  shall  persist  in  his  en- 
**(leavours  to  make  such  actual  settlement,  as  aforesaid;  then, 
*'  in  either  case,  he  and  his  heirs,  shall  be  entitled  to  have  and 
**  to  hold  the  said  lands,  in  the  same  m^ner,  as  if  the  actual  set- 
^  dement  had  been  made  and  continued." 

^Vhen  were  such  actual  settlements  to  be  made  ?  The  same 
section  of  the  act  which  contains  the  above  proviso,  gives  a  di- 
rect and  unequivocal  answer  to  this  question,  "  Within  the  space 
**  of  two  years  next  after  the  date  of  the  warrant."  If  the  settle- 
ments were  not  made  within  that  time,  owing  to  the  force,  or 
TKisonable  dread,  of  the  enemies  of  the  United  States^  and  it  was 
evident  that  the  parties  had  used  their  best  endeavours  to  effect 
the  settlement;  then,  by  the  express  words  of  the  law,  the  resi- 
dence of  tlie  improvers  for  five  years  afterwards,  was  expressly 
dispensed  with;  and  their  title  to  the  lands  was  complete,  and 
patents  might  issue  accordingly.  It  is  contended,  that  the  words 

persist  in  their  endeavours"  in  the  proviso,  should  be  extended 
to  mean,  that  if  within  the  two  years,  they  should  be  prevented 
by  the  Indian  hostilities  from  making  the  settlement;  yet,  when 
they  should  be  no  longer  prevented  by  those  hostilities,  as  by  a 
treaty  of  peace,  it  was  incumbent  on  them,  then  to  persist  to  msike 
such  settlement.  The  legislature  might,  if  they  had  so  pleased, 
have  exacted  those  terms;  (and  they  would  not,  perhaps,  have 
been  unretisonable)  but  they  have  not  done  so:  they  have  ex- 
pressly confined  the  time  of  making  such  settlements,  to  the  term 
of  tv/o  years  from  the  date  of  the  warrant.  Their  meaning  and 
intention  can  alone  be  sought  for,  from  the  words  diey  liavc  used, 
in  which  there  seems  to  me,  in  this  part  of  the  act,  to  be  no  great 
ambiguity.  If  the  contrary'  had  been  their  meaning,  they  would 
not  have  made  use  of  the  word  "  endeavours,"  which  supposes 
a  possibility,  at  least,  if  not  a  probability,  as  things  then  stood,  of 
those  endeavours  failing  on  account  of  the  hostilities;  and  would, 
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1800*  therefore,  have  expressly  exacted  actual  settlements  \o  be  mad^ 
U>v-^  when  the  purchasers  should  no  longer  run  any  risk  in  makim 
them. 

The  state  having  received  the  consideration  money,  and  re 
quired  a  settlement  within  two  years,  if  not  prevented  by  ene 
mies;  and  in  that  case  dispensing  with  the  condition  of  settle 
ment  and  residence,  and  declaring  that  the  tide  shall  be  tha 
good,  and  as  effectual,  as  if  the  settlement  had  been  made  aw 
continued :  I  cannot  conceive  they  could  mean  to  exact  that  set 
tlement  at  any  future  indefinite  time.  And,  although  it  ii 
said,  they  meant  that  condition  to  be  indispensable,  and  that  i 
must  be  complied  with  in  a  reasonable  time;  we  have  not  leftt< 
us  that  latitude  of  construction,  as  the  legislature  have  express)] 
limited  the  time  themselves. 

It  is  urged,  that  the  main  view  of  the  legislature  was  to  ge 
the  country  settled  and  a  barrier  formed:  this  was,  undoubtedlj 
one  of  their  views,  and  for  that  purpose,  they  have  given  extraot 
dinary  encouragement  to  individual  settlers;  but  they  had,  like 
wise,  evidently,  another  view,  that  of  encreasing  the  revenue  o 
the  state,  by  the  sale  of«the  lands.  The  very  title  of  the  act  i 
"  For  the  sale  of  the  vacant  lands  within  this  commonwealihj| 
this  latter  object  they  have  really  effected,  but  not  by  the  meati 
of  the  voluntary  settlers:  it  could  alone  be  effected  by  the  purse 
of  rich  men,  or  large  companies  of  men,  who  would  not  hav 
been  prevailed  upon  to  lay  out  such  sums  of  money  as  theyhav^ 
done,  if  they  had  thought  their  purchases  were  clogged  widi  sue 
impracticable  conditions. 

I  have  hitherto  argued  upon  the  presumption,  that  the  word 
**  persist  in  their  endeavours,"  relate  to  the  grantees,  as  well  a 
the  settlers ;  but,  in  considering  the  words  of  the  proviso,  it  ma] 
be  well  doubted,  whether  they  relate  to  any  other  grantee,  C 
settler,  than  those  who  have  been  driven  from  their  settlement! 
The  word  "  persist,"  applies  very  properly  to  such.  The  words  ^ 
the  proviso  are,  "  If  such  actual  settler,  or  any  grantee,  shall,  h 
**  force  of  arms  of  the  enemies  of  the  United  States^  be  preventc 
"  from  making  such  setdement,  or  be  driven  therefrom,  and  sha 
"  persist  in  his  endeavours  to  make  such  actual  setdement;  thd 
"  in  either  case,  he  and  his  heirs  shall  be  entided,  &c."  Heii 
besides  that  the  grammatical  construction  of  referring  the  wor 
"  persist,"  to  the  last  antecedent,  is  best  answered;  the  seni 
of  it  is  only  applicable  to  settlements  begun,  and  not  to  the  ccji 
didon  of  the  grantees.  There  are  two  members  of  the  scntenO 
one  relates  to  the  grantees,  who  it  is  supposed,  may  be  prcvente 
from  making  their  setdements :  the  other  to  the  settlers,  who  ai 
supposed  to  be  driven  away  from  the  setdements.  The  lat« 
words,  as  to  them,  are  proper;  as  to  the  grantees,  who  never bj 
gan  a  setdement,  improper.  The  act,  savs,  in  either  case^  thati 
if  the  grantees  are  prevented  from  makmg  dieir  settlements,  < 
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if  the  settlers  are  driven  away,  and  persist  in  their  endeavours    1800* 

10  complete  their  settlements,  in  either  case  they  shall  be  entitled  y^^r^u 

ho  the  land* 

I   I  will  not  say  this  construction  is  entirely  free  from  doubt:  if 

pt  was,  there  would  be  an  end  of  the  question. 

i    But  taking  it  for  granted,  as  it  has  been  done  at  the  bar,  that 

^the  words  relate  to  the  grantees,  as  well  as  to  the  setders ;  yet, 

jalthough  inaccurate,  with  regard  to  the  former,  it  seems  to  me, 

jthc  legislatiu^  could  only  mean  to  exact  from  the  grantees,  their 

ibest  endeavours  to  make  the  setdements,  within  the  space  of  two 

[jears  from  the  date  of  their  warrants;  at  the  end  of  which  time, 

'if  they  have  been  prevented  from  complying  with  the  terms  of 

the  law,  by  the  actual  force  of  th^  enemy,  as  they  had  actually 

j)aid  for  the  land,  they  are  then  entitled  to  their  patents.    If  the 

^legislature  really  meant  differently,  all  I  can  say,  is,  that  they  have 

very  unfortunately  expressed  their  meaning. 

The  propriety  of  awai'dinga  mandamus^  is  another  question, 
.which  I  mean  not  to  discuss,  as  I  presume  a  decision  of  a  ma- 
jority of  the  Court  will  make  it  unnecessary. 

Yeates,  yustice.  I  have  long  hoped  and  flattered  myself,  that 
the  difficulties  attendant  on  the  present  motion,  would  have  been 
irought  before  the  justice  and  equity  of  the  legislature  for  solu- 
.tion,  and  not  come  before  the  judicial  authority,  who  are  com- 
pelled to  deliver  the  law  as  they  find  it  written  for  decision.  The 
■question  has  often  occurred  to  our  minds,  under  the  act  of  the 
^oi  April  1792,  which  has  so  frequently  engaged  our  attention 
in  our  western  circuits. 

The  Holland  company  have  paid  to  the  state,  the  considera- 
&XX  money  of  one  thousand  one  hundred  and  sixty-two  warrants, 
and  the  surveying  fees,  on  one  thousand  and  forty-eight  tracts  of 
land;  besides  making  very  considerable  expenditures  by  their  ex- 
ertions, honourable  to  themselves,  and  useful  to  the  community 
.hs  has  been  correctly  stated)  in  order  to  effect  settlements. 
Computing  tlie  sums  advanced,  the  lost  tracts,  by  prior  improve- 
ments and  interferences,  and  the  quantity  of  one  hundred  acres 
granted  to  each  individual  for  making  an  actual  setdement  on 
their  lands;  it  is  said,  diat  averaging  the  whole,  between  two 
"hundred  and  thirty  and  two  hundred  and  forty  dollars,  have  been 
j  expended  by  the  company,  on  each  tract  of  land  they  now  lay 
chum  to. 
I  Tne  Indian  war,  which  raged  previous  to,  and  at  the  time  of 
|the  passing  of  the  law,  and  until  the  ratification  of  the  treaty  at 
fcrt  Grenvillcj  must  have  thrown  insurmountable  bars  in  the  way 
of  those  persons,  who  were  desirous  of  sitting  down  immediately 
on  lands,  at  any  distance  from  the  military  posts.  These  obsta- 
^des  must  necessarily  have  continued  for  some  time  after  the  re- 
Dioval  of  impending  danger,  from  imperious  circumstances;  the 
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1806.  scattetcd  state  of  the  inhabitants,  and  the  difficulty  of  early  co! 
v.«^v*^  lecting  supplies  of  provisions :  besides,  it  is  obvious,  that  settle 
ments,  in  most  instances,  could  not  be  made,  until  the  lands  wer 
designated  and  appropriated  by  surveys,  and  more  especially  s( 
where  warrants  have  express  relation  to  others,  depending  on 
leading  warrant,  which  particularly  locates  some  known  spot  c 
ground. 

On  the  head  of  merit,  in  the  Holland  land  company's  sparin| 
no  expense  to  procure  setdements,  I  believe  there  are  few  dis 
senting  voices  beyond  the  mountains :  and  one  would  be  induca 
to  conclude,  that  a  variety  of  united,  equitable,  circumstances 
would  not  fail  to  produce  a  proper  degree  of  influence  on  th< 
public  will  of  the  community.  But  we  are  compelled  by  the  du 
ties  of  our  office,  to  give  a  judicial  opinion,  upon  the  abstract Ic 
gal  question,  Whether  if  a  warrant-holder,  under  the  act  of  th 
3d  of  April  1792,  has  begun  to  make  his  actual  settlement,  aw 
is  prevented  from  completing  the  same,  "  by  force  of  arras  of  thi 
"  enemies  of  the  United  States^  or  is  driven  therefrom,"  andshal 
make  new  endeavours  to  complete  the  same;  but  fails  inthcac 
complishment  thereof,  the  condition  of  actusd  setdement  and  re 
sidence  is  dispensed  with  and  extinguished? 

I  am  constrained,  after  giving  the  subject  every  consideratioi 
in  my  power,  to  declare,  that  I  hold  the  negative  of  the  propo 
sition,  for  the  following  reasons,  collected  from  the  body  of  tl« 
act  itself: 

1  St.  The  motives  inducing  the  legislature  to  enact  the  law,  an 
distinctly  marked  in  the  preamble,  that  "the  prices  fixed  bylafl 
**  for  other  lands,"  (than  those  included  in  ^e  Indian  purchaa 
of  1 768)  "  are  found  to  be  so  high,  as  to  discourage  actual  sd 
"  tiers  from  purchasing  and  improving  the  same."  3  Stc^ 
Laivsj  209- 

2d.  "  The  lands  lying  north  and  west  of  the  rivers  Ohio  aiK 
"  Alleghany^  and  Coneiuango  creek,  are  offered  for  sale,  to  per 
"  sons  who  will  cultivate^  improve^  and  settle  the  same,  or  cauii 
"  the  same  to  be  cultivated,  improved,  and  setded,  at  and  fc 
"  the  price  of  7/.  10.».  for  every  hundred  acres  thereof."  Bysed 
^.  The  price  of  lands  is  thus  lowered,  to  encourage  actual  a« 
tlements.  •] 

3d.  By  sect.  3.  "  Upon  the  application  of  any  person  wfc| 
"  may  have  setded  and  improved,  or  is  desirous  to  settle  aij 
"  improve,  a  plantation  within  the  limits  aforesaid ;  there  sW 
"  be  granted  to  him  a  warrant  not  exceeding  four  hundit 
"  acres,"  &c. 

The  application  granted,  is  not  to  take  up  lands;  but  it  nrt 
be  accompanied,  either  by  a  previous  settlement  and  impro 
ment,  or  expressions  of  a  desire  to  settle  and  improve  a  plai 
tion ;  and  in  this  form  all  such  warrants  have  issued. 

4th. 


Digitized  by 


Googk 


SupxEJtE  Court  of  tfeNNSTLVANiA*  201 

'4th.  By  sect.  5.  "  Lands  actually  settled  and  improvect^  prior    1800. 
**  to  the  date  of  the  entry  of  a  warrant  with  the  deputy  surveyor  v«.v*«^ 
"of  the  district,  shall  not  be  surveyed;  except  for  the  owner 
**  of  such  settlement  and  improvement." 

This  marked  preference  of  actual  settlers  over  warrant-hold- 
ers, wto  may  have  paid  their  money  into  the  treasury  for  a  par- 
ticular tract;  even,  perhaps,  before  any  improvement  of  the  land 
was  meditated,  shows,  in  a  striking  manner,  the  intention  of  the 
legislature. 

5th.  By  sect.  8.  "  The  deputy  surveyor  of  the  district,  shall, 
"  upon  the  application  of  any  person,  who  has  made  an  actual 
"  settlement  and  improvement  on  these  lands,  survey  and  mark 
"  out  the  lines  of  the  tract  of  land,  not  exceeding  four  hundred 
"  for  such  applicant." 

The  settlement  and  improvement  alone,  are  made  equivalent 
to  a  warrant;  which  may  be  taken  out,  by  section  10,  ten  years 
:  after  the  time  of  passing  this  act. 

6th.  I  found  my  opinion,  on  what  I  take  to  be  the  true  and 
legitimate  construction  of  the  9th  section ;  in  the  close  of  which 
is  to  be  found  the  proviso,  from  whence  spring  all  the  doubts  on 
the  subject. 

It  has  been  said  at  the  bar,  that  three  different  constructions 
have  been  put  on  this  section. 

1st  That  if  the  warrant-holder  has  btfen  prevented  by  Indian 
hostilities,  from  making  his  settlement  within  two  years,  next 
after  the  date  of  his  warrant,  and  until  the  52d  of  December  1 795; 
(the  time  of  ratification  of  general  Wayne* s  treaty)  the  condition 
of  setdement  and  residence  is  extinct  and  gone. 

2d.  That  though  such  prevention  did  not  wholly  dispense  with 
die  condition,  it  hindered  its  running  within  that  period;  and 
that  the  grantee's  persisting  in  his  endeavours,  to  make  an  actual 
setdement  and  residence  for  five  years^  or  within  a  reasonable 
time  thereafter,  shall  be  deemed  a  full  compliance  with  the  con- 
I  dition:  And, 

I     3d.  That  in  all  events,  except  the  death  of  the  party,  the  set- 
I  tkment  and  residence,  shall  precede  the  vesting  of  the  complete 
and  absolute  estate. 

Though  such  great  disagreement  has  obtained,  as  to  the  true 
\  Cleaning  of  this  9th  section,  both  sides  agree  in  this,  that  it  is 
^.worded  very  inaccurately,  inartificially,  and  obscurely.  Thus  it 
[  will  be  found  towards  the  beginning  of  the  clause,  diat  the  words 
;  "  actual  settlements^  are  used  in  an  extensive  sense,  as  inclusive 
[,  of  residence  for  five  years:  because  its  constituent  parts  are  enu- 
i  merated  and  described,  to  be  by  "  clearings  fencings  and  culti- 
\  **  votings  at  least  two  acres  for  every  hundred  acres,  contained 
I  "  in  one  survey ;  erecting  thereon,  a  messuage  for  the  habitation 
^  of  man,  and  residing,  or  causing  a  family  to  reside  thereon. 
Vol.  IV.  2D  « for 
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1800.  "  for  the  space  of  five  years,  next  following  his  first  settling  Ac 
s,^^-^^  "  same,  if  he  or  she  shall  so  long  live.*'  In  the  middle  of  the 
clause,  the  same  words  are  used  in  a  more  limited  sense,  and 
are  cotrpled  with  the  expression  "  and  residence,'*  and  in  the 
close  of  the  section,  in  the  proviso,  the  same  words,  as  I  under- 
stand them,  in  a  strict  grammatical  construction  of  the  whole 
clause,  must  be  taken  in  the  same  large  and  comprehensive  sense, 
as  they  first  conveyed;  because  the  terms  "such  actual  setde- 
"  meiit,"  used  in  the  middle  of  the  section,  are  repeated  in  the 
proviso,  and  refer  to  the  settlement  described  in  the  foregoing 
part:  and  the  words  "actual  settlement,  as  aforesaid,"  evidendy 
relate  to  the  enumeration  of  the  qualities  ©f  such  settlement* 
Again,  the  confining  of  the  settlement  to  be  within  the  space  of 
two  years,  next  after  the  date  of  the  warrant,  seems  a  strange 
'  provision.  A  war  with  the  Indian  natives  subsisted  when  the 
law  passed,  and  its  continuance  was  uncertain.  The  state  of  the 
country  might  prevent  the  making  of  surveys  for  several  years; 
and  until  the  lands  were  appropriated  by  surveys,  the  precise 
places  where  they  lay,  could  not  be  ascertained  generally. 

Still,  I  apprehend  that  the  intention  of  the  legislature  may  be 
fairly  collected  from  their  own  words.  But  I  cannot  accede  to 
the  first  construction,  said  to  have  been  made  of  the  proviso  in 
this  9th  section;  because  it  rejects  as  wholly  superfluous,  and  as- 
signs no  operation  whatever,  to  the  subsequent  expressions  "  if 
"  any  grantee  shall  persist  in  his  endeavours,"  &c.  which  is  tak- 
ing ati  unwarrantable  liberty  with  the  law.  Nor  can  I  subscribe 
to  the  Second  construction  stated,  because  it  appears  to  me  to 
militate  against  the  general  spirit  and  words  of  the  law,  and  dis- 
torts its  great  prominent  features  in  the  passages  already  cited, 
and  for  other  reasons,  which  I  shall  subjoin.  I  adhere  to  the 
third  construction,  and  will  noW  again  consider  the  9th  section. 
It  enacts,  in  the  first  instance,  that  "  no  warrant  or  survey  for 
*'  lands,  lying  north  and  west  of  the  rivers  Ohio  and  AUeghany^ 
*'  and  Conewango  creek,  shall  vest  any  tide,  unless  the  grantee 
"  has,  prior  to  the  date  of  such  warrant,  made,  or  caused  to  be 
"  made;  or  shall  within  the  space  of  two  years  next  after  the 
"  date  of  the  same,  make,  or  cause  to  be  made,  an  actual  seftle- 
"  ment  thereon,  by  clearing,  &c.  Provided  ahvays^  nevertheless^ 
*^  That  if  any  such  actual  settler,  or  any  grantee,  in  any  such 
"  original  or  succeeding  warranty  shall  by  force  of  arms  of  the 
"  enemies  of  the  United  States^  be  prevented  from  making  such 
"  actual  settlement,  or  be  driven  therefrom,  and  shall  persist  in 
"  his  endeavours  to  make  such  actual  settlement  as  aforesaid; 
"  then,  in  either  case,  he  and  his  heirs,  shall  be  entitled  to  have 
"  and  to  hold  the  said  lands,  in  the  same  manner,  as  if  the  ac- 
*'  tual  setdement  had  been  made  and  continued." 

"  Persist"  is  the  correlative  of  attempt  or  endeavour,  and  sig- 
nifies "  hold  on,"  "  persevere,"  &c.  The  beginning  words  of  the 
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section,  restrict  the  settlement,  "to  be  within  two  years  neut '  1800. 
"  after  the  date  of  the  warrant,  ify  clearings  &c.  and  by  residing  v*pv^>^ 
"  for  the  space  of  five  years,  next  following  his  first  settling  of 
"  the  same,  if  he  or  she  shall  so  long  live;"  and  in  default  thereof, 
^  annexes  a  penalty  of  forfeiture  in  a  mode  prescribed.  But  the 
.  proviso  relieves  against  this  penalty,  if  the  grantee  is  prevented 
fit)m  making  such  settlement  by  force,  &c  and  shall  persist  in 
his  endeaoenirs  to  make  such  actual  settlement,  as  aforesaid.  The 
relief,  then,  as  I  read  the  words,  goes  merely  as  to  the  times  of 
two  years  next  after  the  date  of  the  warrant,  and  five  years  next 
IbDowing  the  party's  first  setdmg  of  the  same;  and  the  proviso 
declares,  that />tfm.5^//i^,  8fc.  shall  be  equivalent  to  a  continu- 
ation of  the  setdement. 

To  be  more  intelligible,  I  paraphrase  the  9th  section  thus: — 
Every  warrant-holder  shall  cause  a  settlement  to  be  made  on  liis 
^  lands  within  two  years  next  after  the  date  of  his  warrant,  and  a 
'  residence  thereon  for  five  years  next  following  the  first  settle- 
ment, on  pain  of  forfeiture  by  a  new  warrant.    Nevertheless,  if 
I  he  shall  be  interrupted,  or  obstructed,  by  external  force,  from  cfo- 
\  ing  these  acts  within  the  limited  periods,  and  shall  afterward^ 
I  persevere  mhis  efforts  in  a  reasonable  time,  after  the  removal  of 
such  force,  until  those  objects  are  accomplished,  no  advantage 
shall  be  taken  of  l^m,  for  the  want  of  a  successive  continuation 
of  his  settlement. 

The  construction  I  have  adopted,  appears  to  me  to  restore  per- 
fect symmetry  to  the  whole  act,  and  to  preserve  its  due  propor-s 
tions.  It  affords  an  easy  answer  to  the  ingenious  question,  pro- 
posed by  the  counsel  of  the  Holland  company.  If,  say  they, 
immediately  after  a  warrant  issues,  a  setder,  without  delay,  goes 
on  the  ground  the  11th  of  April  1792,  and  stays  there  until  the 
next  day,  when  he  is  driven  off  by  a  savage  enemy,  after  a  gal- 
lant defence;  and  then  fixes  his  residence  as  near  the  spot,  as  he 
can,  consistently  with  his  personal  sjdety,  does  the  warrantee 
lose  all  pretensions  of  equity?  Or,  suppose  he  has  the  good  for- 
tune to  continue  there,  firmly  adhering  to  the  soil,  for  two  or 
three  years,  during^he  Indian  hostilities ;  but  is,  at  length,  com- 
pelled to  remove  by  a  superior  force:  is  all  to  go  for  nothing, 
and  must  he  necessarily  begin  again  f  I  answer  to  both  queries, 
in  the  negative; — by  no  means.  The  proviso  supplies  the  chasm  . 
of  successive  years  of  residence;  for  every  day  and  week  he  re- 
sides on  the  soil,  he  is  entitled  to  credit  in  his  account  with  the 
commonwealth:  but,  upon  a  return  of  peace,  when  the  state  of 
the  country  will  admit  of  it,  after  making  all  reasonable  allow- 
ances, he  must  resume  the  occupation  of  the  land,  and  complete 
his  actual  setdement.  Although  a  charity  cannot  take  place  ac- 
cording to  the  letter,  yet  it  ought  to  be  performed  cy-pres^  and 
the  substance  pursued.  2  Vem.  266.  2  Fonb.  221. 
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1800.  It  has  been  objected,  that  such  a  contract  with  the  state,  is  un- 
U-vry  reasonable,  and  hard  on  those  land-holders,  and  ought  not  to  be 
hisisted  upon.  It  wUl  be  said,  in  reply,  they  knew  the  tentns  before 
they  engaged  in  the  bargain,  and  must  abide  by  the  consequences: 
The  only  question  is,  whether  the  interpretation  given  of  it  be 
correct  or  not. 

7th.  A  due  conformity  fo  the  provisions  of  the  act,  is  equally 
exacted  of  those  who  found  their  preference  to  lands  on  their 
personal  labour,  as  of  those  who  ground  it  on  the  payment  of 
money.  I  know  of  no  other  distinctions  between  these  two  sets 
of  land-holders,  as  to  actual  settlement  and  residence;  than  that 
the  claims  of  the  former,  must  be  limited  to  a  single  plantation, 
and  the  labour  be  exerted  by  them,  or.  under  their  direction; 
while  the  latter  n^ay  purchase  as  many  warrants  as  diey  can,  and 
make,  or  cause  to  be  made,  the  settlements  required  by  law. 
Addison^  340,  341.  * 

It  is  admitted,  on  all  sides,  that  the  terms  of  actual  settlement 
and  residence,  are,  in  the  first  place,  precedent  conditions,  to  the 
vesting  of  absolute  estates  in  these  lands;  and  I  cannot  bring  my- 
self to  believe,  that  they  are  dispensed  with,  by  unsuccessful  ef- 
forts, either  in  the  case  of  warrant-holdere,  or  actual  settlers.  In 
the  latter  instance,  our  uniform  decisions  have  been,  that  a  firm 
adherence  to  the  soil,  unless  controlled  by  imperious  circum- 
stances, was  the  great  criterion,  which  marked  the  preference  in 
such  cases ;  and  I  have  seen  no  reason  to  alter  my  opinion. 

8th.  Lastly,  it  is  obvious  from  the  preamble,  and  section  2, 
that  the  settlement  of  the  country,  as  well  as  the  sale  of  the 
lands,  was  meditated  by  this  law;  the  latter,  however,  appears 
to  be  a  secondary  object  with  the  legislature.  The  peopling  of 
the  country,  by  a  hardy  race  of  men,  to  the  most  extreme  fron-  . 
tier,  was  certainly  the  most  powerful  harrier  against  a  savage 
enemy. 

Having  been  thus  minute,  and  I  fear  tedious,  in  delivering  my 
Opinion,  it  remains  for  me  to  say  a  few  words,  respecting  those 
persons  who  have  taken  possession  of  part  (ft"  these  lands,  sup- 
posing the  warrants  to  be  dead^  according  to  the  cant  word  of 
the  day,  and  who,  though  not  parties  to  the  suit,  are  asserted  to 
be  implicated  in  our  decision.  If  the  lands  are  forfeited  in  the 
eye  of  the  law,  though  they  have  been  fully  paid  for,  the  breach 
of  the  condition  can  only  be  taken  advantage  of  by  the  common- 
wealth, in  a  method  prescribed  by  law.  Innumerable  mischiefs, 
and  endless  confusion,  would  ensue,  from  individuals  taking  upon 
themselves  to  judge  when  warrants  and  surveys  cease  to  have 
validity,  and  making  entries  on  such  lands  at  their  will  and  plea- 
sure. I  will  repeat  what  we  told  the  jury  in  Morrises  Lessee  v. 
Neighman  and  Shaines^  "  If  the  expressions  of  the  law  were  not 
V  as  particular  as  we  find  them,  we  should  have  no  difficulty  in 
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**  pronouncing  that  no  person  should  take  advantage  of  their  own    1800. 
"  wrong,  and  that  it  does  not  lie  in  the  mouths  of  men,  like  those  ^>->-y^^ 
"  we  are  speaking  of,  to  say  the  warrants  are  dead;  we  will  take 
**  and  withhold  the  possession,  and  therehy  entitle  ourselves  to 
"  reap  benefits  from  an  unlawful  act.*'    On  the  whole,  I  am  of 
opinion,  that  the  rule  should  be  discharged. 

Smith,  Justice.  I  have  had  a  full  opportunity  of  considering 
the  opinion  delivered  by  my  brother  Yeates;  and  as  I  perfectly 
concur  in  all  its  principles,  I  shall  confine  myself  to  a  simple  de- 
claration of  assent.  I  could  not  hope,  indeed,  to  add  to  the  ar- 
gument; and  I  am  certain  I  could  not  equal  the  language,  which 
he  has  used  on  the  occasion. 

By  the  Court:  Let  the  rule  be  discharged.  (24) 

Jackson  et  aL  versus  Winchester. 

THHE  following  points  occurred  in  this  case: 

1st.  The  issues  in  this  case  were  joined  on  pleas  of  not^ 
assumpsit^  and  payment.  When  the  jury  were  about  to  be  im- 
panneled,  the  defendant's  counsel  moved  to  strike  out  the  former 
pica,  by  which  (leaving  only  the  affirmative  plea  of  pajTnent)  he 
would  be  entided  to  the  conclusion,  in  addressing  the  jurj-.  The 
plaintiflF's  counsel  objected,  with  an  allegation,  that  upon  the  is- 
sues, as  they  now  stood,  they  had  been  obliged  to  send  a  com- 
mission into  another  state,  to  prove  the  sale  and  delivery  of  the 
goods,  for  which  the  action  was  brought. 

And  the  Court  refused  to  allow  the  plea  of  non  assumpsit  to 
be  struck  off.  (25)^ 

2d.  The 

(24)  Since  thig  decision  was  pronounced,  the  subject  has  been  revived  and 
agitated  in  various  interesting  forms.  In  the  winter  of  1801 — 2,  several  peti- 
tams  were  presented  by  the  intruders  to  the  legislature,  requesting  their  in- 
terposition, but  the  committee  of  the  senate,  to  whom  these  petitions  were  re- 
ferred, reported  against  then^,  and  admitted,  that  the  controversy  belonged 
exclusively^to  the  Courts  of  justice.  But  soon  after  this  report  was  made,  a 
bill  was  introduced,  entitled  **  An  act,"  &c.  which  recites  the  existing  contro- 
Ter4ea»  gives  a  legislative  opinion  against  the  claim  of  the  warrantees,  and  in- 
stitutes an  extraordinary  tribunal,  to  hear  and  decide  between  the  parties. 
The  appearance  of  this  bill  produped  two  remonsti*ances  from  the  Holland 
company,  but  witliout  effect  As  soon  as  it  became  a  laiv,  the  attorney-gene- 
ral and  the  counsel  for  the  company  were  invited  to  a  conference  with  the 
judges,  on  the  carrying  of  it  into  effect;  but,  upon  mature  consideration,  the 
counsel  for  the  company  declined  taking  any  part  in  the  business,  and  assig^- 
fd  their  reasons  in  a  letter  addressed  to  the  judges,  dated  the  24th  of  yune 
1802.  An  issue  was  then  foi-med,  by  the  direction  of  the  judges,  which  wa« 
tried  at  Sunburjt  on  the  25th  of  November  following,  before  Y bates.  Smith, 
wd  Brack  EsaiDGE,  yusticet,  and  a  report  of  the  proceedings  and  decision 
on  that  occasion  will  be  found  in  a  subsequent  part  of  the  present  volume. 

(25)  While  tliis  work  is  in  the  press,  tlie  same  question  has  just  occurred 
iathe  Cu-cuit  Court  of  the  United  States;  and  the  Judges  decided^  that  where 
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1800.  2d.  The  defendant  alledged,  that  the  plaindfFs  had  agreed  to 
C-v^M^  take  payment  of  the  debt,  lor  which  the  action  was  brought,  in 
TenTiessee  militia  certificates,  if  David  Allison  approved  of  it 
AUison  approved,  in  writing,  of  the  proposed  payment,  and  the 
certificates  were  delivered  to  him;  but  it  became  a  question,  how 
far  that  delivery  was  satisfaction  to  the  plaintiiFs?  And  Allison 
being  dead,  Mi  Levify  offered  himself  as  a  witness  to  prove,  that 
on  a  question  of  bail^  before  M^Kean,  C  J*  Allison  deposed, 
that  the  plaintiffs  had  debited  him  with  the  amount  of  the  cer- 
tificates, in  their  account  current.  The  plaintiffs' counsel  objected 
to  the  evidence. 

And,  by  the  Court:  Nothing  that  passed  before  the  Judge, 
on  the  question  of  bail,  can  be  evidence  on  the  trial,  unless  it  was. 
cleariy  admitted,  as  a  fact,  by  the  party. 

W.  Tilghman  and  Hallowelly  for  the  plaintiffii. 
M^  Levy  and  Dallas^  for  the  defendant. 


Bussy  'Dersus  Donaldson. 

THIS  was  an  action  on  the  case,  against  the  owner  of  the  ship 
Edwardy  for  running  foul  of,  and  sinking,  the  brig  Katy^  at 
the  piers  in  the  river  Delaware^  by  negligence,  and  improvident 
and  unskilful  management,  &c.  The  defence  was  made  on  three 
grounds ;  1st.  That  the  injury  was  occasioned  by  an  unavoidable 
accident,  for  which  no  reparation  ought  to  b^  exacted.  2d.  That 
as  the  ship  Edward  was  in  the  charge  of  a  public  pilot  of  the 
port,  (a  person  not  the  choice,  nor  the  voluntary  agent,  of  the 
owner)  when  the  injury  was  committed,  the  owner  was  not  le- 
gally responsible.  And,  on  this  point,  the  following  authorities 
were  cited:  3  Bac.  Abr.  591, 2.  7  Geo.  2.  c.  15.  3  State  Laws^  422. 
s.  8. 10.  15.  IVesc.  395.  Beawes,  122.  1  Emirig.  402,  3.  1-8/.  Com. 
431, 2.  1  Dom.  241.  Tit.  16.  *.  3.  Salk.  442.  440.  35ac.il6r.560. 
3d.  That  the  amount  of  the  injury  actually  sustained,  is  not  the 
measure  of  damages,  in  the  present  action.  1  DalL  ^ep.  180. 
Purviance  et  al.  v.  Angus.  # 

After  argument  by  IV.  Tilghman^  M.  Levy^  and  Jkawle^  for 
the  plaintiff,  and  by  IngersoUy  E.  Tilghman^  and  Lewis^  for  the 

the  pleas  were  tion  tutumptit,  vnd  payment,  the  defendant  might,  of  course, 
strike  out  the  plea  of  non  atwrnptii,  without  applying^  to  the  Court,  at  any 
time  before  the  juiv  were  actually  sworn.  They  said,  it  operated  to  relieve 
the  plaintiff,  from  tne  necessity  of  proying  the  assumption,  and  was,  tlierefbre, 
for  his  advantage.  But  they  distinguished  it  from  the  case  of  adding  a  plea, 
as  essentiaHy  dinerent;  that  case  requiring  the  authority  of  the  Court  Vujtm  v. 
JBrieulle,  October  term  1806.  Dallas,  for  the  plaintiff,  ^erwll  and  Du  J^mceau, 
ibr  the  defendant. 

defendant. 
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defendant,  the  Judges  delivered  their  opinions  to  the  jury,  in    1800. 
substance,  as  follows:  Km^^mmj 

Shippen,  CTiitf  Justice.  The  first  object,  that  natundly  pre- 
sents itself,  is  to  ascertain,  whether  the  injury  complained  of, 
was  the  consequence  of  gross  negligence,  or  of  jtnere  accident? 
This  falls,  exclusively,  within  the  province  of  the  jury :  but,  if  they 
shall  think,  that  the.  injury  was  the  consequence  of  gross  negli- 
gence, then  the  plaintiff  is  entitled  to  recover  damages;  unless 
some  rule  of  law  interposes  to  prevent  it,  under  the  peculiar  cir- 
cumstances of  the  present  case. 

In  considering  the  point  of  law,  we  are  led  into  a  field  of  in-  ^  , 
quiiy  equally  interesting  for  its  novelty,  and  its  importance:  for, 
although  the  defendant  admits,  that  in  ordinary  cases,  the  owner 
of  a  ship  is  answerable,  civiliter^  for  the  injuries  committed,  in 
the  course  of  his  service,  by  the  captain  and  crew ;  it  is  insisted, 
that  a  pilot,  under  the  regulations  of  our  act  of  assembly,  for  his 
examination  and  appointment,  is^not  to  be  regarded  as  the  agent, 
or  servant,  of  the  owner,  but  rather  as  the  officer  of  the  public 

Tliough  it  is  not  agreeable  to  deliver  opinions,  on  important 
points  of  law,  suddenly  started,  in  the  course  of  a  trial,  I  think  I 
can  safely  pronounce,  on  the  present  occasion,  that  the  distinc- 
tion, which  has  been  taken,  is  rather  plausible,  than  solid.  The 
legislative  regulations  were  not  intended  to  alter,  or  obliterate, 
the  principles  of  law,  by  which  the  owner  of  a  vessel  was  previ- 
ously responsible,  for  the  conduct  of  the  pilot;  but  to  secure,  in 
fevour  of  every  person  (strangers  as  well  as  residents)  trading  to 
our  port,  a  class  of  experienced,  skilful,  and  honest,  mariners,  to 
navigate  their  vessels  safe  up  the  bay  and  river  Delaware.  The 
mere  right  of  choice,  indeed,  is  one,  but  not  the  only,  reason, 
why  the  law,  in  general,  makes  the  master  liable  for  die  acts  of 
his  servant:  and,  in  many  cases,  where  the  responsibility  is  al- 
lowed to  exist,  the  servant  may  not,  in  fact,  be  the  choice  of  the 
master.  For  instance:  if  the  captain  of  a  merchant  vessel  dies 
on  the  voyage,  the  mate  becomes  captain;  and  the  owfter  is  liable 
for  his  acts,  though  the  owner  did  not  hire  him,  orig^n^tty,  nor 
expressly  chase  him  to  succeed  the  captain.  The  reason  is  plain: 
he  is  in  the  actual  service  of  the  owner,  placed  there,  as  it  were, 
by  the  act  of  God.  And  so,  in  the  case  under  consideration, 
the  pilot  was  in  the  actual  service  of  the  owner  of  the  ship, 
though  placed  in  that  service,  by  the  provident  act  of  the  legis- 
lature. The  general  rule  of  law,  then,  entides  the  plaintiff  to  re- 
cover; and  we  have  heard  of  no  authority,  we  can  recollect  none, 
that  distinguishes  the  case  of  a  pilot,  from  those  numerous  cases, 
on  which  the  general  rule  is  founded. 

As  to  the  assessment  of  damages:  it  is  a  rational,  and  a  legal., 
pnnci|de,  that  the  compensation  should  be  equivalent  to  the  in- 
jury.  There  may  be  some  occasional  departures  from  this  prin- 
ciple ; 
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1800.    ciple;  but  I  think  it  will  be  found  safest  to  adhere  to  it,  in  all 
Im^v-*.^  cases  proper  for  a  legal  indemnification,  in  the  shape  of  damages. 

* 
Smith,  Justice.  I  perfectly  concur  in  the  opinion  expressed 
by  the  Chief  yustice,  upon  the  responsibility  of  the  owner  of  a 
ship.  But,  I  confess,  that  I  am  not  prepared  to  accede  to  his 
opinion,  on  the  assessment  of  damages.  I  take  this  distinctioD. 
In  a  case  of  contract;  or  in  a  case  of  damage  by  gross  negli- 
gence; the  jury  should  always,  I  think,  gTve  a  compensation  to 
the  full  amomit  of  the  injury  actually  sustained.  Qut  if  an  inju- 
ry is  done,  in  a  way  merely  fortuitous  and  accidental,  I  think 
the  jury  have  a  legal  and  salutary  discretion  upon  the  subject. 

Brackenridge,    justice,  concurred  generally  in  the  senti- 
ments of  the  Chief  Justice. 

Verdict  in  favour  of  the  plaintiflF  for  2,500  dollars.  (1). 


Water's  Executors  versus  M^CIellan  et  aL  (2). 

TRESPASS  for  goods  of  the  testator,  taten  and  sold  by  the 
sherijfF,  on  an  execution  issued  against  Dewees.  The  prin- 
cipal part  of  the  goods  were  claimed  by  the  testator,  under  a  dis- 
tress and  sale,  which  he  had,  also,  executed  B^^'mst  Dewees;  but 
he  had  left  the  goods  in  Detvees^s  possession  for  four  or  five 
years.    The  charge  contained  the  following  .points : 

Shippen,  Chief  Justice.  1st.  It  is  incumbent  on  the  plaintiff, 
to  prove  his  property  in  the  goods,  which  were  taken  by  the  she- 
riflF;  and  to  do  this,  he  has  produced  evidence  of  a  former  dis- 
tress and  sale,  of  the  same  goods,  for  rent  due  from  Dewees  to 
him.  But  the  defendants  answer,  that  the  distress  was  fraudu- 
lent; because  (among  other  reasons)  the  goods  were  left  in  the 
possession  of  the  debtor.  In  ^e  case  of  a  voluntary  sale  of  goods, 
the  law,  both  in  Pennsylvania  and  England^  regards  the  continu- 
ance of  the  debtor^s  possession,  as  a  badge  of  fraud.  In  England^ 
the  law  is  the  same,  where  the  sale  is  made  by  the  sheriff;  but 
in  Pennsylvania  a  different  rule,  in  that  case,  has  prevailed;  and 
where  a  relation,  or  friend,  after  a  fair  purchase,  at  public  sale, 
leaves  the  goods  in  the  occupancy  and  use  of  the  debtor,  it  ne- 
ver has  been  deemed  a  fi^ud  upon  creditors.  As,  therefore,  the 
purchase,  on  the  present  occasion,  was  not  by  a  private  bill  of 
sale;  but  at  an  open,  public,  vendue;  the  continued  possession 

(1)  The  account  exhibited  for  the  whole  expense  of  raising  and  repairing 
the  brig^,  amounted  to  1310/.  8*.  9d. 

(2)  Tried  in  the  Circuit  Court,  West-Chester,  29th  of  May  1800,  before 
Ship  PEN,  Chief  Juttice,  and  Ye  axes,  Ifustice. 
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by  Dewees  does  not,  in  the  opinion  of  the  Court,  justify  the  .de-    1800. 
fendant's  taking  and  sale.  (3) 

2(L  It  has  been  objected,  for  the  defendants,  that  the  plaintiff 
was  bound  to  sdow,  that  the  distress  was  made  on  the  premises; 
whereas,  at  least,  a  part  of  the  goods  appears  to  have  been  dis^ 
trained  elsewhere.  However  available  this  objection  might  have 
been  upon  a  replevin,  between  the  original  parties,  we  do  not 
think,  diat  third  persons  can  take  advantage  of  it. 

3d.  It  is  urged,  that  there  were  a  number  of  young  cattle  taken 
on  the  distress;  and  that  as  these  have  been  fed,  aiid  reared,  by 
the  care  and  cost  of  Dewees,  he  had  acquired  a  property  in  their 
increased  value.  Of  the  truth  and  operation  of  this  allegation, 
the  jury  will  consider:  and,  if  they  are  of  opinion,  that  me  ex- 
pense of  maintaining,  has  exceeded  a  fair  compensation  for  the 
use  of  the  cattle,  they  will  make  a  reasonable  deduction  from  the 
pbintiff^s  demand. 

Verdict  for  the  plaintiffs 


J 


Morris's  Lessee  versus  Neighman.  (1) 


EJECTMENT  for  land,  on  the  north-west  of  the  rivers  Ohifi 
and  Alleghany,  and  Conewango  creek. 

The  plaintiff  claimed  under  a  warrant,  dated  the  4th  oi March 
1793,  on  which  a  survey  Was  executed,  of  the  12th  of  November 
1794;  but  he  had  made  no  endeavour  to  settle  the  land,  till  July 
1796. 

The  defendant  claimed  as  an  actual  settler,  under  a  settlement 
commenced  in  the  year  1796,  prior  to  any  attempt  by  the  plain- 
tiff; and  upon  a.  presumption,  that  the  phdntiff  had  incurred  an 
ab»>lute  forfeiture  of  his  rights,  by  not  making  a  settlement 
within  two  years,  from  the  date  of  his  warrant,  according  to  the 
temis  of  the  act  of  the  3d  of  April  17d2.  3  State  Laws^  209. 
DalL  edit. 

But  by  the  Court,  in  the  charge  to  the  jury,  two  points  were, 
expressly  decided:  1st.  That  the  plaintiff  did  not  forfeit  his  rights, 
by  not  making  a  setdement  within  two  years  from  the  date  of 
his  warrant.  It  is  notorious,  that  an  Indian  war  existed  from 
the  year  1790,  until  general  Wayne's  treaty,  which  was  made  on 
the  3d  of  August  1795,  and  ratified  on  the  23d  of  December  1795. 
The  ratification  of  this  treaty  is  to  be  considered  as  the  tertninus 

(3)  The  defendant's  counsel  cited  the  followinf^  cases  on  this  point:  3  Co.  81. 
2  T.  Rep.  594,  5,  6.  1  Wilt.  44.  But  see  Levy  v.  Wallia,  ante,  p.  167,  a  Chancel- 
lur  V.  Phillips,  post.    The  United  States  v.  Cunmngham,  post. 

(I)  Tried  at  Pittsburgh,  Circuit  Court,  May  1800,  before   Yeates  and 
Smith,  Jiutices- 
Vol.  IV.  2  E  a  quOj 
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1800.  «  9^0^  a  man  might  safely  begin  a  settlement  on  the  western 
\m0^y'mm^  fiontier  of  Pennsyhumiai  and  if^  after  that  epoch,  actual  setders, 
or  grantees,  persisted  in  their  endeavours  to  make  a  settlement, 
they  would  not  incur  a  forfeiture  of  the  land.  2d.  That  even  if 
it  were  a  case  of  forfeiture,  no  individual  could  take  advanttige  of 
it,  by  entering  on  the  land:  the  advantage  could  only.be  UikeA 
by  the  commonwealth,  whose  officers  might  issue  new  warranted 
in  the  form  prescribed  by  the  act  of  assembly. 

Verdict,  accordingly,  for  the  plaintiff. 

J^oss^  for  the  plaintiff. 

Brackenrtdge^  and  Toungj  for  the  defendant. 


Bell's  Lessee  verstis  Levers. 

EJECTMENT,  for  land  in  Northampton  county.  The  charge 
contained  the  following  points: 

By  the  Court:  1st.  A  warrant,  which  loses  its  descriptive  lo- 
cation, by  a  prior  warrant,  may  be  laid  on  any  vacant  land.    It 
has  been  the  uniform  practice  of  the  surveyors  so  to  do ;  and  the 
practice  has  long  received  the  sanction  of  the  land  office*    2d.  A 
deputy  surveyor  gave  an  order  to  his  assistant,  to  execute  a  sur- 
vey; and,  before  it  was  actually  executed,  he  died;  but  it  was 
alleged,  that  neither  the  assistant,  nor  the  party,  knew  of  his 
death,  till  after  the  execution  of  the  survey.    The  truth  of  the 
allegation  should  be  examined ;  but,  in  an  old  transaction,  if  the 
title  depends  upon  it,  the  examination  should  not  be  very  strict;  { 
and  every  doubt  should"  operate  in  favour  of  the  validity  of  thej 
survej'.    3d.  This  is  th;;  case  of  a  lost  application;  and,  in  cases  j 
of  this  kind,  above  all  others,  there  must  be  djie  diligence  em-J 
ployed  to  designate  and  effectuate  the  claim:  for,  if  the  aurveyi 
is  made,  in  a  place  different  from  that  designated  in  the  appU« 
cation,  the  land  office  can  have  no  notice  of  the  fact,  until  a  re 
turn  is  made;  and  it  would  be  hard,  that  a  subsequent  purchase] 
without  notice,  and  without  the  means  of  obtaining  notice,  whei 
he  purchases,  should  be  affected  by  the  claim.    4th.  In  the  case  d 
a  warrant,  neither  the  negligence,  nor  the  fraud,  of  the  puUij 
officer,  shall  work  an  injury  to  the  party.    But  if  the  party  as 
sists  in  committing  the  fraud,  not  only  the  party  himself,  bu 
every  person  claiming  under  him,   or   deriving  tide   direcd; 
through  him,  shall  be  debarred  from  taking  advantage  of  th 
transaction*    5th.  If  an  application,  made  and  entered  in  Augu 
1765,  is  not  acted  upon  till  1773;  and  a  caveaty  entered  in  177 i 
is  the  first  notice  of  a  survey;  the  lapse  of  time  amounts  to  i 
dereliction  of  the  incentive  right,  as  the  Courts  of  Pennsyhani 
have  often  decided.  (1 } 


(1)  This  cause  was  tried  in  the  Circuit  Court,  Northampton  county*  befq^ 
Shii'^bn,  C  3^.  and  Yeatbs,  5^. 
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1800. 
Beissell  versus  Shell.  (1)  ^-nr*^ 

Wagoner  versus  Same. 

CASE,v  for  diverting  a  water  course.  The  Court  left  the 
facts  to  the  jury,  under  this  general  statement  of  the  law: 
**  That  every  man,  in  this  country,  has  an  unquestionable  right, 
^^  to  erect  a  mill  upon  his  own  land;  and  to  use  the  water,  pass- 
^^  ing  through  his  land,  as  he  pleases:  subject  only  to  this  linii- 
^  tation,  that  his  mill  must  not  be  so  constructed  and  employed, ' 
^^  as  to  injure  his  neighbour's  mill;  and  that,  after  using  the 
^^  water,  he  returns  the  stream  to  its  ancient  channel." 

(1)  Tried  in  the  Circuit  Court,  Northampton  county,  yune  1800,  before 
&BirPEir»  C  y,  and  Y£a.tes,  y. 
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September  Term  1800* 


The  Commonwealth  versus  Fkch. 

f^ERTIORARI^  to  remove  the  judgment  and  proceedings  in  a 
^  case  of  forcible  entry  and  detainer,  from  Luzerne  county. 
The  inquisition  stated,  ^^  That  Nathan  Beach  was  possessed  in 
^  his  demesne  as  of  fee,  &c.  and  continued  so  seised  and  posses- 
^^  sed,  until  the  defendant  did  ^nter,  and  him  the  said  Nathan 
**  Beach  thereof  disseisedy^  &c. 

It  was  objected,  that  the  prosecutor  is  stated  to  have  been  only 
possessed  of  the  premises,  whereas  the  evidence  proved  him  to 
have  been  seised. 

But  by  the  Court:  There  is  some  informality  in  the  expres- 
sions; but,  surely,  stating  that  the  prosecutor  was  disseised^  ne- 
cessarily implies  a  previous  seisin. 

-  Judgment  affirmed. 


Sharp  versus  Pcttit. 

WRIT  of  dower.    The  inquisition  states,  diat  the  husband 
did  not  die  seised  of  the  premises;;  and  finds  damages  for 
the  detention  of  dower,  with  costs. 

Ross  moved  to  quash  the  inquisition,  so  far  as  respects  the 
damages  and  costs. 

By  the  Court:  It  must  be  so;  but  let  judgment  be  entered 
for  the  demandant,  without  damages,  or  costs. 

Qhancellor 
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1800, 
Chancellor  v^rw^  Phillips  et  aL  ^'-•v^ 

THE  followmg  case  was  submitted  for  the  opinion  of  the 
Court: 

On  the  2d  of  yime  1798^  a  levy  was  made  by  the  sheriff  on  a 
kih  of  unbumt  bricks,  and  other  proper^,  by  virtue  of  a  ^.  fa* 
for  a  debt  of  149/.  15*.  with  interest  ana  costs.  The  bricks  were 
suffered  to  remsdn  in  this  state  till  the  14th  of  April  1799,  when, 
cm  advertising  them  for  sale,  it  was  found  that  one  of  the  de- 
fendants had  sold  them  to  Thomas  Harrison^  on  the  1st  of  De^ 
tmber  1798,  without  ^ving  any  notice  of  the  levy.  The  sheriff 
at  the  time  of  the  levy,  employed  a  man  to  call  at  the  brick-yard, 
occasionally,  but  did  not  keep  any  person  constandy  there;  nor 
does  it  appear  that  T.  Harrison  had  any  notice  of  the  bricks  be- 
ing subject  to  the  above  execution,  until  about  the  time  of  adver- 
tising mem  for  sale. 

The  question  proposed  was,  whether  Harrison  was  entitled, 
imder  the  circumstances  of  this  case,  to  hold  the  bricks  discharged 
shogether  from  the  lien  of  the  plaintiff ^s  execution;  or  must  ac- 
count to  the  sheriff  for  the  amount  of  the  execution,  not  exceed- 
ing the  value  of  the  bricks? 

Smith,  justice.  It  is  useless  tcr  cite  English  authorities  in  diis 
case;  for,  it  has  been  repeatedly  decided  in  our  courts,  that  the 
hv  is  not  the  same  in  Pennsylvania* 

Shippen,  Chief  Justice.  There  is,  however,  an  obvious  and 
Biaterial  distinction  between  a  levy  on  household  iumiture,  and 
on  merchandize,  or  goods  for  sale.  In  the  former  case,  the  Court 
bas  never  allowed  the  plaintiff  to  lose  the  lien  of  a  prior  executicm 
levied,  because  on  principles  of  humanity  he  allowed  the  furniture 
to  remain  on  the  premises,  in  the  possession  of  the  defendant.  But 
ft  would  be  going  farther  than  the  reason  of  our  decisions,  and 
flight  introduce  collusion  and  fraud,  if  we  were  to  authorise,  or 
countenance,  such  a  practice,  indiscriminately,  in  every  case* 

By  the  Court:  We  are  of  opinion,  therefore,  that  the  pur- 
chaser of  tiie  bricks  is  entitled  to  hold  them,  entirely  discharged 
from  the  lien  of  the  execution.  (1) 

Morgan^  for  the  plaintiff. 
Malhmellf  for  Hairrison* 

(1)  The  mftnuBcript  of  this  note,  was  read  on  a  recent  trial,  involving  the 
June  question ;  and  the  Jud^s  intimated  a  doubt  of  its  accuracy.  J  find,  how- 
evtr,  that  a  difference  between  the  law  in  England  and  in  Pennsylvania  upon 
1^  subject,  bas  been  repeatedly  stated  by  the  Judges  of  the  Supreme  Court, 
Inj  r.  WoIUm.  WaUrt  v.  M*LeUan.  though  the  rule  has  been  adjudged  to  be 
^  same,  in  both  countries,  by  the  Circuit  Court  of  the  Unittd  StateSy  upon 
m  argument  and  deliberation.  See  the  Umted  Statu  v.  Cunmngkamet  al.  pott. 

Anonymous. 
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^^m^Y^mj  Anonymous, 

/^ERTIORARI^  to  remove  the  proceedings  in  a  case  of  forct 
^  ble  entry  and  detainer.  IngersoU  urged  the  immediate  hear- 
ing of  the  case,  in  order  to  avoid  the  mconvenience  of  a  sentence 
of  restitution,  when  great  error  existed  on  the  reccnxL 

By  the  Court:  It  has  often  been  decided,  that  a  certiorari 
does  not  operate  as  a  supersedeas^  in  a  proceeding  under  the 
landlord  and  tenant  act.  1  vol.  State  Laws^  617.  DM*  edit.  Bui 
it  has  never  been  so  decided,  in  the  case  oJF  a  proceeding,  undei 
the  statutes  against  forcible  entry  and  detainer. 


Freeman  versus  Ruston. 

jnrENDITIONI  EXPONAS.  A  rule  being  obtained  onthi 
^  sheriff  of  Philadelphia  county,  to  bring  into  Court,  the  mo- 
ney levied  on  this  execution;  another  rule  was,  also,  entered,  tt 
show  cause  why  Samuel  Coates  should  not  receive  out  of  the  mO! 
ney,  an  equal  dividend^  or  proportion,  with  other  judgment  ere 
ditors,  whose  judgments  were^ entered  on  the  same  day,  and  wh( 
have  not  issued  writs  of  ca.  sa^  And,  thereupon^  a  case  was  statec 
for  the  opinion  of  the  Court,  comprising  the  following  facts: 

**  On  the  21st  day  of  Mireh  1796,  Samuel  Coates  obuine( 
^^  judgment  in  the  Supreme  Court  against  Thomas  Ruston.  i 
"  writ  of  error  was  taken-  out  by  the  defendant,  returnable  t 
"  y^/y  1797,  and  judgment  affirmed  in  the  High  Court  orEi 
'•*'  rors  and  Appeals  f  and  the  record  being  reixutted,a  ca.«a.wai 
*'  sued  out  of  the  Supreme  Court,  returnable  to  December  1791 
^^  on  which  Tand  other  writs  of  so.  so.  issued  at  the  smt  of  othe 
^^  plaintiffs)  the  defendant  was  committed  to  gaol;  and  remabei 
^^  in  custody  until  die  21st  day  of  November  1798,  when  he  va 
*♦  discharge^  from  confinement,  by  virtue  of  the  several  acts  c 
"  assembly,  for  relief  of  insolvent  debtors,  for  the  benefit  of  i 
*'  ef  which  he  petitioned. 

*'  Prior  to  his  said  discharge,  the  above  venditioni  exponas  wa 
^^  issued  returnable  to  September  ttna  1798;  and  on  the  12th  da 
*^  of  July  1798,  certain  messuages,  &c.  were  sold  hy  theslienl 
**  by  virtue  of  the  said  execution,  for  13,320  dollars. 

<^  The  purchasers  at  these  sales  were  themselves,  judgment  at 
**  ditors  Qf  the  ssdd  Thomas  Ruston.^  The  sum  of  11,451  delta 
^^  Mras  paid  on  account  qf  the  purchases,  before  the  dischaige  i 
^  Dn  Rustony  and  the  puschasers  have  retained  in  their  hand 
**  18.S9  dollars,  part  of  the  purchase  monies,  on  account  of  the! 
"  own  judgments  I  which  judgments  are,  however,  subsequent! 
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**  date  to  that  of  Mr.  Coates;  but  no  writs  of  ca.  sa.  were  ever    1800. 
^  issued  out  thereon.  w-yi^i^ 

*^  The  sheriff  has  paid  sundry  prior  judgments  out  of  the  pro« 
M  cee^  of  the  sales;  and  there  remains  in  his  hands,  or  within 
*^  his  power,  the  sum  of  8866  dollars  and  17  cents,  including  the 
**  balance  of  1869  dollars,  which  the  purchasers  have  retained,  on 
**  account  of  their  judgments  as  aforesaid.  All  of  which,  how- 
^  ever,  for  the  purposes  of  this  agreement,  are  considered  as  be« 
^  mg  in  Court,  and  liable  to  such  distribution,  as  the  Court  shall 
**  direct, 

"  If  the  Court  shall  be  of  opinion,  that  Samuel  Coates  is  enti- 
^  tied  to  an  equal  dividend,  or  proportion,  of  the  said  monies, 
"  with  other  creditors  by  judgment  of  the  same  date,  who  have 
^  not  issued  writs  of  ca.  sa.^  then  the  rule  to  be  made  absolute, 
^  and  the  parties,  in  case  of  disagreement,  as  to  the  sums  and 
^  portions,  agree  to  appoint  three  men  to  determine  their  pro- 
**  portions." 

Rawle^  on  behalf  of  Samuel  Coates^  referred  to  the  17th  and 
19th  sections  of  the  act  of  assembly,  (1)  under  which  Huston  had 

^  been 

(1)  Sect.  17.  **  And  be  it  further  enacted  by  the  autliority  ajoretaid.  That  no 
"  debtor,  who  shall  obtahi  an  order  of  di89harge,  aa  aforesaid,  shall,  at  any 
*'time  thereafter,  be  imprisoned  by  reason  of  any  judgpient  obtained  for  pay- 
"  ment  of  money  only,  or  for  any  debt,  damages,  costs,  sum  and  sums  of  mo- 
"ner,  contracted,  accrued,  occasioned,  owing  or  growing  due,  before  the 
"  dale  of  the  said  debtor's  deed  or  assignment,  but  that  upon  every  arrest 
"  upon  such  judgment,  or  for  such  debt,  damages,  costs,  sum  and  sums  of 
"  money,  it  shall  and  may  be  lawful  for  any  judge  of  the  court,  where  the 
"  process  issued,  upon  showing  a  copy  of  the  order  of  discharge,  certified  by 
**  the  clerk  of  the  court  where  the  same  is  recorded,  under  seal  of  office,  to 
**. release  and  discharge  the  said  debtor  out  of  custody,  and  the  said  judge  is 
**  directed  so  to  do,  so  that  tlje  said  debtor,  if  arrested  or  detained  on  mesne 
"  process,  do  give  a  warrant  of  attorney  to  appear  to  the  action  or  actions  on 
•*  which  be  is  so  mrrested  or  detained,  and  to  plead  thereunto:  Provided,  That 
"  the  discharge  of  any  debtor  by  virtue  of  this  [*  act]  shall  not  acquit  any 
**  other  pterson  from  any  debt,  sum  or  sums  of  money,  or  any  part  thereof, 
"but  that  all*other  persons  shall  be  answerable  for  the  same,  in  the  same 
'  *'  manner  as  before  the  passing  of  this  act,  and  all  mortgages,  judgments  and 
**  executions,  whereby  the  g^oods  and  chattels,  lands  and  tenements  of  the  said 
**  debtor  shall  be  bound,  shall  remain  good  and  effectual  in  law,  and  shall  be 
**  first  satisfied  out  of  the  debtor's  estate,  according  to  their  priority  of  lien,  iii 
"  the  same  manner  »s  if  this  act  had  never  been  passed.'* 

Sect.  19.  "  And  be  it  further  enacted  by  the  authority  aforesaid,  Thnt  notwith- 
**  standing  the  discharge  of  any  debtor,  by  virtue  of  this  act,  all  and  every 
"  debt  or  debts,  due  and  owing  from  such  debtor,  and«all  and  every  judgment 
"  and  judgments  had  and  talcen  against  liim,  shall  stand  and  be  g^od  and  ef- 
"  fectual  in  law,  to  all  intents  and  purposes,  against  the  lands,  tenements,  he*> 
"  redttamenta,  goods  and  chattels  of  such  debtor,  which  he,  or  any  other  per- 
"  son  or  persons  in  trust  for  him,  at  tlie  time  of  his  assignment,  hath  or  have, 
"  or  at  any  time  thereafter  shall  or  may  be  any  ways  seised  or  possessed  of,  in- 
"  tcrcstcd  in,  or  entitled  to,  in  law  or  equity,  except  tl»e  necessary  wearing 
"  apparel  and  bedding  for  himself  and  his  family;  and  if  be  be  a  mechanic  or 

♦  The  word  [act]  \^  omittcdin  the  original  law. 

"  manufacturer. 
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1800*  been  discharged,  as  an  insolvent  debtor.  4  State  Laws^  274;  2sA 
Sm^-y^mJ  contended,  that  by  the  force  of  the  terms  there  used,  the  judg- 
ment continued  a  lien,  upon  the  debtor's  discharge,  notwithstand> 
ing  a  ca,  sa.  had  been  previously  iss\ied.  Indeed,  a  judgment  is 
constituted  a  lien  by  the  constitution  and  laws  of  Pennsyharaa^ 
in  the  nature  of  a  mortgage;  and  it  must  ultimately  be  satisfied 
out  of  the  real  estate,  without  regard  to  the  process,  either  against 
person,  or  goods,  to  which  a  fjaintiff  may  first  resort.  1  State 
Lawsj  262.  The  law  in  England  is  different.  There  a  ca,  so, 
was  ccmsidered  so  complete  a  satisfaction,  that  if  the  debtor  died 
in  prison,  the  creditor  had  lost  all  remedy,  till  the  statute  of'21 
Jac.  1.  c.  24.  was  enacted  to  afford  him  relief.  But  there  are 
sufficient  reasons,  for  the  difference.  In  England^  real  estate  can- 
not be  sold,  for  the  payment  of  debts,  as  it  may  in  Pennsylvama* 
In  England^  too,  the  insolvent  acts  are  gratuitous,  and  occasioa- 
al;  temporary  in  duration,  and  restricted  in  objects;  but  in  Pmn- 
syhania^  they  are  constitutionally  ordained;  permanent,  and  uni- 
versal. Const,  art.  9.  «•  16. 

W.  Tilghman,  for  the  assignees  of  Ruston^  contended,  that 
Coates  had  lost  the  lien  of  his  judgment,  by  issuing  a  co.  so* 
That  a  ca.  sa.  amounts  to  a  legal  satisfaction  of  the  debt,  is  the 
setded  law  of  England^  and  there  is  no  reason  to  depart  from  it 
here.  5  Co.  i?rp.  86.  BhomfiekTs  case.  Hob.  56—62.  Nor  can 
the  terms,  or  me  principles,  of  the  insolvent  law  affect  the  case. 
Tht  sheriff's  sale  was  made  on  the  12th  of  July  1798,  and^tu- 
ton  was  not  discharged,  until  the  21st  of  Jyovember  following; 
before  which,  the  greater  part  of  the  purchase  money  had  been 
actually  paid  to  the  sheriff.  The  state  of  the  fact  and  the  law, 
when  tiie  property  was  sold,  and  the  price  received,  must  go^'em 
the  decision,  not  matter  arising  ex  post  facto.  And  the  act  of  as- 
sembly, when  it  provides,  for  die  distribution  of  die  lands  of  the 
debtor,  at  the  time  of  his  discharge,  can  never  be  fairly  constru- 
ed, retrospectively,  to  unravel,  revise,  and  cancel  sales,  and  pay- 
ments, and  distributions,  all  regular  at  the  time  that  they  occur- 
red.  It  is  true,  that  tiie  l/th  section  of  the  act  continues  in  force 
all  judgments,  by  which  the  debtor  was  bound,  at  the  time  of  his 
discharge;  but  if  the  ca.  so.  against  the  person,  extinguished  the 
lien  upoi^  the  estate  (which  is  the  very  point  to  be  decided)  then 
Huston  was  not  bound  by  Coates* s  judgment,  at  the  time  of  his 
discharge;  and  such  is  the  necessary  exposition  of  the  law,  when 

^'  manufacturer,  hU  tools,  not  exceeding^  in  ralue  the  sum  of  fifty  dollars;  and 
**  it  shall  and  may  be  lawful  for  any  of  his  creditors,  or  his  or  their  executors 
*'  or  administrators,  to  take  out  a  new  execution  against  the  lands,  tenements, 
**  hereditaments,  goods  and  chattels  of  such  debtor,  except  as  before  excepftcd, 
"  for  tlie  satisfaction  of  their  debts  respectively,  in  the  same  manner  and  form 
"  as  they  might  have  done,  if  tlie  said  debtor  had  never  been  taken  in  exesu- 
*'  tion,  any  act,  statute,  law  or  c^atora,  to  the  contran*  notwithstanding." 

the 
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the  17th  and  19th  sections  are  considered  together,  as  to  the  1800. 
fund,  the  existing  fund  at  the  time  of  discharge,  which  is  to  be  v.-^-y-*^ 
distributed  among  the  creditors*  The  adverse  doctrine,  would 
give  the  execution  creditor  two  remedies,  contrary  to  the  princi- 
ples of  the  common  law:  it  would  open  a  door  for  collusion  be- 
tween the  debtor,  and  his  ca.  sa.  creditor:  and  it  would  involve 
the  relative  rights  of  creditors,  in  endless  perplexity  and  uncer- 
tainty, whenever  an  insolvency  of  a  debtor  happened,  or  even  the 
prospect  of  it  was  in  view. 

By  the  Court:  The  case  appears  so  clear  to  us,  that  we  do 
not  wish  another  moment  for  consideration.  The  law  is  settled  in 
England^  that  a  ca.  sa.  operates  as  a  satisfaction  of  the  debt;  as 
an  extinguishment  of  the  lien  of  the  judgment.  We  have  no 
other  nrie  prescribed  to  us  in  Pennsylvania  \  nor  can  we  conceive 
that  there  would  be  any  policy,  or  justice,  in  departing  from  it.. 
Ruston  was  in  actual  custody,  upon  Coates^s  ca.  sa,  when  the  land 
was  sold.  He  had  no  lien,  no  claim,  to  the  proceeds  of  the  sale, 
at  that  time ;  and  we  can  perceive  nothing,  in  the  fact,  or  the  law, 
of  the  case,  which  has  since  revived  his  old  right,  or  given  him 
a  new  one,  to  the  land  itself,  or  to  any  part  of  the  purchase 
moi|ey. 

The  rule  must,  therefore,  be  discharged. 
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December  Term  1800. 


Hepburn's  Lessee  versus  Levy.  (1) 

EJECTMENT,  for  land  in  Lycoming  county.  In  the  charge 
to  the  jury,  it  was  ruled. 

By  the  Court:  In  the  case  of  a  lost  warrant,  it  may  be  removed 
to  other  land,  provided  the  removal  affects  no  previous  right;  and 
if  it  is  actually  surveyed  upon  vacant  land,  returned  into  tbe 
land  office,  and  there  accepted^  it  becomes  an  appropriation.  If, 
however,  any  warrant  issued,  appropriating  the  land,  before  an 
actual  survey  upon  the  removed  warrant,  &e  right  of  such  war- 
rant must  be  preferred.  The  fact  to  be  decided  in  the  present 
case,  therefore,  is,  whether  any  warrant,  particularly  describing 
the  land  in  question,  was  delivered  by  the  defendant  to  the  de- 
puty survcnror,  before  the  survey  was  made  for  the  plaintiff?  A 
vague,  undescriptive,  warrant,  will  not  be  sufficient  to  affect  the 
plamtiff's  survey:  and,  although  fraud  is  said  to  vitiate  every 
transaction;  yet,  the  fraud  of  the  deputy  surveyor  cannot  affect 
the  rights  of  the  defendant. 

The  Lessee  of  Weitzell  et  al.  versus  Fry. 

EJECTMENT  for  306  acres  of  land  in  NorthutnbtrJanJ 
county.  The  case  was  this:  On  the  l^^oi  September  1774, 
yohn  Readj  being  seised  in  fee,  mortgaged  the  premises,  men- 
tioned in  the  declaration,  to  "  The  trustees  of  tiie  general  loan 
"  office  of  the  province  of  Pennsyhaniay^  incorporated  under 
the  act  of  the  26th  of  February  1773,  1  State  Laws^  644.  DalL 

(1)  Tried  in  the  Circuit  Court,  Lycbming  county,  on  the  24th  Oct.  1800,  bc^ 
fore  SuxpPANy  C  y.,  and  Bbackenbidce,  y. 

edit. 
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ttUi»   After  various  successive  modifications  of  this  trust,  (1)  the    1 800* 
bowers  and  duties  of  the  trustees  were  transferred  to^  and  vested  W^y^ 
in,  the  treasurer  of  the  state,  by  an  act  of  the  1st  of  Aprill790» 
estate  Lawsy  792.  s.  9.  (2)  The  sheriflF  of  the  county,  in  his  evi- 
dence on  the  trial,  statea,  ^*  that  h^  had  received  a  precept,  dated 
hi  September  1792,  for  selling  the  lands,  under  ReecPs  mortgage, 
from  che  ofBce  of  Mr.  Febeiger^  the  state  treasurer;  that  the  pre- 
cept, he  believed,  was  signed  by  Mr.  Febeiger^  and  attested  by 
Mr.  Jngersoll^  the  attorney-general;  that  he  delivered  the  pre-  . 
ccpt  to  Mr-  Febeig€r*s  clerk  (who,  it  appeared,  had  left  the  coun- 
try) indorsed,  he  believed,  (though  he  was  not  positive)  with  a 
written  return,  as  it  was  his  practice  to  make  such  indorsements; 
that  he  thought  he  had  put  up  printed  advertisements  of  the  time 
and  place  of  sale ;  and  that  he  made  the  sale  on  the  premises.^'   It 
was  proved,  however,  that,  on  a  strict  search  of  the  loan  office 
papers,  no  precept,  in  the  present  case,  could  be  found,  except 
one,  which  had  no  date,  and  which  was  not  signed  by  Mr.  Fe- 
beiger.  And  an  advertisement  of  the  sale,  to  be  made  on  the  11th 
of  December  1792,  was  read  from  the  Sunbury^  and  Northumber* 
kmdy  gazettes,  dated  the  6th  of  October  preceding.    At  the  sale, 
Thomas  Reese  became  the  purchaser,  to  whom  the  sheriff  made 
a  deed,  on  the  22d  of  February  1793,  for  the  consideration  of 
189/.  78.  6iL  and,  on  the  20th  of  March  1793,  Reese  conveyed  to 
the  lessors  of  the  plaintiff,  for  the  consideration  of  160/.    But,  it 
was  alleged  by  the  defendants,  and  evidence  was  given  tending 
to  show,  that  Reese  had  been  coUusively  employed  by  Richeson^ 
one  of  the  lessors  of  the  plaintiff  (the  others  being  totally  igno- 
rant of  this  part  of  the  transaction)  to  make  the  purchase  for  him, 
wiule,  at  the  time  of  the  sale,  he  set  up  a  tide  to  the  premises, 
producing  a  deed  from  the  county  commissionei-s,  dated  the  26th 
of  November  1 792,  when  the  land  had  been  sold  for  taxes;  raenac*- 
ing  any  purchaser  with  a  law  suit;  and,  in  fact,  prevented  seve« 
ral  persons  from  bidding,  who  had  attended  for  that  purpose ;  and 
some  of  whom  avowed,  that  they  would  give  350/.  for  only  200 
acres  of  the  land. 

On  these  facts,  the  defendant  contended,  1st.  That  the  autho- 
rity of  the  state  treasurer,  was  a  special  authority,  and  ought  to 
be  strictly  pursued:  whereas  there  was  no  official  precept,  as  re- 
quired by  the  act,  to  justify  the  sheriff's  sale ;  nor  any  proof  of 
advertisements  put  up  at  public  places.  2d.  That  the  fraud  com- 
mitted by  RichesoH  at  the  time  of  sale,  vitiated  the  whole  pro- 
ceedings;  particularly,   when  connected    with   the  inadequacy 

(1)  See  the  note  (A)  subjoined  to  the  act  above  cited.  1 W.  644^ 

(2)  By  an  act  of  the  11  Uj  of  April  1793,  a  ffrant  was  made  to  the  Pennsylva- 
nia hospital,  payable  out  of  the  monev  due  to  the  loan  office;  and  the  manag^- 
«8  of  the  hospital  were  constitiitea  trunees,  for  tlie  purpose  of  collection. 
^  State  Laas,  379.  Dull.  edit. 
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1800.    of  the  price.    Cowp.  26*  H0L  Hist.  Com.  Law,  49.    Coxffp*  434. 
w.-«^w  2  Foxv.  Cont.  144.  163.    1  Br.  Chan.  163. 

The  plaintiffs  answered,  that  the  weight  of  the  evidence  was  m 
favour  of  the  regular  advertisement  of  the*  sale;  that  the  blank 
precept,  now  produced,  could  not  have  been  the  precept,  under 
which  the  sheriff  acted,  as  he  swears  that  his  precept  was  signed  by 
the  treasurer,  and  attested  by  the  attomey-genenil;  that  the  loss 
of  the  precept  being  evident,  its  existence  and  regularit)'^  are  le- 
gally proved  by  the  sheriff;  that  it  might,  perhaps,  be  contended, 
that  the  production  of  a  written  precept  was  not  indispensable  in 
this  case;  1  Ld.  Raym.  166.  5  Mod.  387.  2  Salk.  467.  that  Ricke-^ 
son  was  bound  to  give  notice  of  the  commissioners'  deed,  what- 
ever effect  it  produced  on  the  sale ;  that  this  was  the  only  groimd 
to  impeach  the  sale;  and  that  fraud  ought  not  to  be  presumed. 

Shippen,  Chief  yustice.  There  are  two  points  of  inquiiy  be- 
fore the  Court  andf  jury:  1st.  Whether  the  proceedings  upon  the 
sale  have  been  regular?  2d.  Was  there  such  an  act  of  frauds  un- 
fairness, or  contrivance,  at  the  time  of  the  sale,  as  ought  to  viti- 
ate the  whole  transaction? 

1st.  It  is  alleged,  on  the  first  point,  that  there  was  no  precept 
authorising  the  sale;  and  it  is  proved,  that,  on  search,  a  regular 
precept  has  not  been  found  in  the  treasurer's  office.  We  think, 
that  a  precept  was  necessary  to  support  the  sale;  and  that  the 
paper,  which  has  been  produced,  was  not  a  regular  precept.  But, 
on  the  other  hand,  the  sheriff  swears,  that  he  received  a  precept 
signed  by  the  treasurer;  and  it  is  not  probable,  that  he  would 
have  sold  an  estate  under  a  blank  form.  As,  therefore,  the  par- 
ty has  not  the  custody  of  the  precept,  and  ought  not  to  be  niade 
responsible  for  its  loss;  the  jury  will  consider,  whether  there  is 
not  sufficient  evidence,  to  presume  the  existence  of  a  regular  pre- 
cept, at  the  time  of  the  sale. 

It  has,  also,  been  urged,  that  there  is  no  proof,  that  advertise- 
ments of  the  sale  were  posted  up  at  public  places ;  but,  if  the  sale 
\vas  a  fair  one,  we  regard  this,  as  a  very  feeble  objection.  The 
act  of  making  such  advertisements,  is  the  duty  of  the  sheriff;  it 
is  a  matter  merely  directory;  and,  unless  an  actual  injurj^  has 
been  sustained  by  an  omission,  it  would  be  hard,  indeed,  tliat  it 
should  affect  the  tide  of  a  bond  fide  purchaser. 

2d.  The  chief  ground  of  defence,  however,  is  the  allegation  of 
'fraud  at  tlie  sale;  and  if  Richeson  did  then  attempt  to  get  the 
land  unfairly,  he  ought  not  to  be  allowed  to  benefit  by  his  iniqui- 
ty. It  is  always  a  mark,  prima  facie ^  of  unfairness,  when  a  n^n, 
who  forbids  a  sale,  or  slanders  a  title,  becomes  himself  the  pur- 
chaser of  the  land.  It  is  true,  that  Richeson  might  be  bound  to 
give  notice  of  the  commissioners'  deed;  but  did  he  confine  him- 
self to  giving  a  fair  notice  of  the  claim,  without  any  sinister  dc- 
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[  sign,  or  ccHiversauoD,  or  action^  to  depreciate  the  estate,  and  to    1800* 
secure  it  for  himself  at  an  undervalue?  No:  he  employed  another  Up^^*^ 

Girson,  secretly,  to  bid  for  him,  while  he  deceitfully  threatened 
s  own  bidder,  and  seriously  threatened  every  other  bidder,  with 
a  law  suit.  And,  wherever  there  is  an  appearance  of  fraud,  the 
inadequacy  of  price,  though  not  conclusive  in  itself  to  avoid  a 
sale,  afibrds  an  argument  of  great  weight  against  a  purchaser,  to 
vhom  the  fi^ud  is  imputelt* 

Here,  then^  it  is  important  to  remark,  that  from  the  special  na- 

I  ture  of  the  proceeding  under  the  treasurer's  precept,  the  defend- 

;  ant  had  no  opportunity  of  applying  to  any  Court,  for  immediate 

refief:  but  we  do  not  hesitate  to  declare,  that  if  a  case  were 

brought  before  us,  under  such  circumstances,  we  should  certain-  _ 

:  ly  set  aside  the  sale. 

It  now,  however,  becomes  the  province  of  the  jury  to  decide 
upon  the  evidence,  whether  RichesarCs  conduct  was  fair  and  pro- 
per; without  a  sinister  view  to  get  the  land  at  an  under  price. 
If  diey  think  it  was,  the  verdict  will  be  in  his  fa\^our.  If  they 
think  otherwise,  the  defendant  must  prevail. 
I  Verdict  for  the  defendant.  (1) 


xj  McLaughlin's  I-essec  n)ersus  Dawson.  (2) 


EJECTMENT  for  400  acres  of  land,  lying  north-west  of  the 
^  river  Ofuo.  Both  parties  claimed  under  settlement  rights. 
j  The  defendant's  improvement  commenced  one  day  earlier  than 
i  the  plaimiflT's;  but  the  plaintiff  had  the  first  warrant;  and  he  had 
I  been  constantly  resident  on  the  land,  except  when  he  left  it, 
;  through  imminent  danger  from  the  Indians.  The  defendant's 
;  improvements  were  greater  than  those  of  the  plaintiff,  (for,  he 
\  was  a  richer  man)  but  he  was  often  absent  from  the  premises, 
I  sometimes  as  a  volunteer  in  the  public  service,  and  sometimes 
I  fiving,  at  a  distance,  with  his  father,  or  brothers. 

I  The  Court,  in  the  charge  to  the  jury,  strongly  preferred  the 
)  claim  of  the  plaintiff,  on  account  of  his  constant  residence  on  the 
premises;  except  when  obliged  to  retire,  from  a  reasonable  ap- 
prehension of  danger.  They  mentioned  the  case  of  Ewcdt^s  Les^ 
*eex,  Highkmds^  (ante ^  p.  162.)  and  said,  that  the  maturest  re- 
flection satisfied  them  of  the  propriety  and  correctness  of  the  prin- 
ciple there  laid  down:  to  wit;  that  to  constitute  a  legal  settle- 
ment, it  must  be  accompanied  with  personal  residence,  unless 

(1)  Tried  in  the  Circuit  Court,  Northumberland  county,  on  the  17tli  of  Oa. 
'^,  before  Shxppex,  C  J.^  and  Brackenridge,  J. 

(5)  Tried  at  Pittsburgh,  Nhi  Prins,  Ocfokr  1800,  before  Ye  ATEs  and  Smith, 

such 


Digitized  by 


Googk 


2^  Cases  Rulsd  and  Adjudged  in  tbe 

1800.    such  danger  exists,  as  would  operate  on  the  mind  of  a  man  cd 
reasonable  firmness. 

Verdict,  accordingly,  for  the  plaintiff. 

tVoods^  for  the  plaintiff. 
JSosSy  for  the  defendant. 


Pollock  versus  Hall. 
Same  verst^s  Same. 

THESE  causes  were  referred,  on  the  22d  of  January  1800", 
by  agreement  of  the  parties,  and  several  meetings  were 
held  by  the  referees,  at  which  the  parties  exhibited  their  respec* 
tive  proofs,  and  were  heard  by  themselves  or  their  agents.  The 
plaintiff  conceiving,  however,  that  he  had  more  evidence,  which 
might  be  produced  at  a  future  period,  or  conjecturing,  diat  the 
referees  were  unfavourable  to  his  claims,  ordered  the  actions  to 
be  discontinued,  on  the  21st  of  April  1800,  and  gave  notice  of 
the  discontinuance  to  the  defendant.  But  the  referees  proceed- 
ed to  decide  upon  the  matters  referred;  and,  on  the  10th  of  Muf 
1800,  filed  a  report,  finding  for  die  defendant  the  sum  of  2,300 
dollars.  To  this  report  exceptions  were  exhibited,  alleging, 
among  other  objections  to  a  confirmation,  that  the  actions  were 
discontinued.  It  became,*  therefore,  a  leading  question,  whetheri 
ui^der  the  circumstances  stated,  the  plaintiff  had  a  rig^t  to  dis- 
continue? 

Dallas  argued  in  the  afiirmative:  1st.  That  a  plaintiff  has  a 
right  to  discontinue  his  action,  at  any  time  before  the  merits  are 
judicially  decided.  It  is  true,  that  the  English  authorities  say  it 
must  be  done  by  leave  of  the  Court;  but  before,  or  after,  deda-* 
ration  filed;  after  demurrer  joined  and  entered;  after  verdict  on 
a  writ  of  inquiry;  and  even  after  a  special  verdict;  the  leave  of 
the  Court  is  granted  as  matter  of  course.  Sherd.  Pr.  534,  5. 
Barn.  170.  6  T.  Rep.  616.  Cro.  J.  35.  1  Salk.  178.  Glib.  272. 
7  T.  Rep.  6.  Barn.  169.  Carth.  87.  2d.  That  the  case  of  a  trial 
by  jury,  and  the  case  of  a  reference,  do  not,  in  this  respect,  dif* 
fer.  The  act  of  assembly  places  a  report  of  referees  on  the  same 
footing  as  a  verdict;  and  does  not  affect,  in  any  manner,  the 
power  of  the  plaintiff  over  his  suit.  3d.  That  the  practice  oiPenn- 
sylvamaj  both  on  general  principles,  and  under  the  statute,  has 
been  uniform,  in  favour  of  the  plaintiff's  right.  A  discontinu- 
ance, indeed,  no  more  requires  the  act  of  the  Court,  than  a  non^i 
pros^  when  the  plaintiff  prevents  a  verdict,  though  he  could  not  | 
prevent  a  trial.  The  records  of  the  Court  will  establish  the  riglit^ 
of  discontinuance,  before  and  after  issue  joined,  by  the  mere  act 
of  the  plaintiff:  IJoijcP ft  Lessee  v.  Tmjhr.  Sept.  T.  1764.   Plymi\ 
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%asee  v.  Siilknbergen.  Sept.  T.  1765.  Chew  v.  yones*  Sept.  T.  1800. 
irer.  Kerston  v.  f eager.  Sept.  T.  1766.  JV^^ov^  v.  Forbes.  Sept. 
J.  1771.  So  after  reference.  Dm;i«  v.  Porteer.  Sept.  T.  1798. 
louWs  Leasee  \.  Rennicks.  Sept.  T.  1767.  So  after  judgment^ 
^ntifF  may  open  the  judgment,  and  discontinue.  Prtngle  v. 
Vau^han.  Dec.  T.  1797.  So  after  special  verdict.  Leeches  Lessee 
t.  Irmitage.  Sept.  T.  1773.  (1)  So  even  after  a  report  of  rcfc- 
lees  actusSy  filed.  Sterret  v.  Chambers  et  al.  Sept.  T.  1757.  (2) 

W.  Tilghman  and  Morgan  argued  against  the  right  to  discon- 
tinue. 1st.  That)  on  general  practice,  there  could  be  no  discon- 
tinuance, without  leave  of  the  Court,  which  would  only  be  grant- 
ed on  payment  of  costs.  2d.  That  after  a  jury  was  sworn,  the 
]^mtifF  could  not  discontinue,  though  he  might  suffer  a  non/^r^^, 
iriiich  had  consequences  differing  from  those  of  a  discontinuance. 
3d.  That  the  statute  reference  was  of  a  peculiar  character;  which 
imriied  the  agreement  of  the  parties  to  receive  the  report  of  the 
referees;  and  which,  by  the  operation  of  a  set-off,  frequently  con^ 
verted  the  defendant  into  the  real  plaintiff,  with  the  remedy  of  a 
*dre  facias.  In  die  course  of  the  argument  they  cited  Styles y  198, 
199.  Cos.  Temp.  Hard.  200.  Gilb.  C.  P.  219.  Crom.  Pr.  119. 
Corth.  87.  2  Bl  Rep.  815.  i  DalL  Rep.  430.  143.  355.  514. 

By  the  Court  :  The  case  of  Sterret  v.  Chambers  et  al.  induced 
us  to  pause,  before  we  decided  the  point  now  submitted  to  our 
consideration.  It  does  not  appear,  however,  that  the  ridit  to  dis- 
continue was  at  all  contested  in  that  case ;  and  the  otner  cases, 
ched  from  our  records,  do  not  import  any  judicial  decision,  that 
^iroold  be  binding  upon  us,  as  authority,  on  the  present  occasion. 

In  this  situation,  we  think  we  are  at  liberty  to  deny  the  right 
for  which  the  plaintiff  contends;  and  that  the  policy  of  the  legis- 

U)  The  special  verdict  was  found  on  the  21st  of  April  1775;  and  on  the  22d 
^Aptil,  "the  plaintiff  by  Mr.  Jleed^  his  counsel^  discontinues  the  action.'* 

(2)  The  following  is  the  docket  entry  in  this  case : 

September  1757. 

Sott.  James  Sterret  -\      At  a  Court  of  NUi  Prius^  held 

V.  j  at  Carlule^  the  18th  day  of  May 

James  ChanUterst  Katkaniel  Smithy  I  1768.  By  order  of  Court  and  con- 

f^      and  ZUzabeth  his  wife,  Handle  !  sent  of  parties,  the  matters  in  va- 

^vi*      Chamhers,    William   Chambers^  friance  between  them  are  referred 

g  .        ?ca«  Chamhersj  Mary  Chambers,  I  tothe  final  determination  of  James 

yahn  Chambers,  and    Margaret  \  Galbraith,  John  Byers,ya7nes Max- 

Chambers,  J  we//,  Johathan  Hogge,  and  John 

Montgomery,  or  any  three  of  them, 
»bo  are  to  make  report  to  the  Supreme  Court  in  next  September-  Rule,  that 
«*  referees  proceed  ex  parte  on  twelve  days  notice. 

2ht  September  1768.  Report  of  referees  returned  into  the  office,  finding 
^  the  plaintiif  hath  no  cause  of  action  against  the  defendants. 

24th  September  1768.  Before  the  sitting  of  the  Court,  plaintiff  came  into  the 
^ce,  and  diacontinued  his  action. 

•    #  lature, 
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1800.  lature,  as  well  as  the  principles  of  justice,  will  sanction  the  deni- 
al* The  act  of  assembly  sought  to  compose  strifes,  to  shorten 
litigation,  by  assigning  an  amicable  tribunal,  to' which  the  parties 
mi^t  voluntarily  resort:  and  when  both  have  agreed  to  resort 
to  that  tribunal,  it  would  be  inconsistent  with  the  general  nature 
of  an  agreement,  to  permit  one  of  them  alone  to  withdraw  from 
its  jurisdictiolf.  Feuds  would  be  inflamed,  instead  of  being  al- 
layed ;  and  suits  multiplied,  instead  of  being  diminished,  by  such 
a  construction  of  the  law.  There  may  be  cases,  howevcfr,  in  which 
a  plaintiiF  alleging  surprise,  or  mistake,  would  be  allowed  by  the 
Court  to  discontinue  his  suit :  but  after  an  agreement  to  refer,  a 
disclosure  and  hearing  before  the  referees,  and  an  opinion  ex- 
pressed, or  intimated,  by  them,  upon  tlie  merits,  a  discontinuance 
cannot  be  regarded  as  a  matter  of  right,  and  would  only  be  per- 
mitted upon  very  cogent  reasons,  such,  perhaps,  as  would  inva- 
lidate the  report  itself.  In  the  present  case,  we  are  of  opinion, 
that  the  plaindiF  had  not  a  right  to  discontinue  the  suits ;  and 
that  no  sufficient  reason  appears,  for  allowing  a  discontinuance 
upon  the  authority  of  the  Court. 

On  the  discussion  of  odier  exceptions  to  die  report  (one  of 
which  was,  that  a  single  report  was  made,  though  two  suits  were 
referred)  it  was  agreed  to  consolidate  the  actions,  and  to  refer 
the  disputed  points  again  to  the  same  referees. 


Mather  'oersus  Pratt  et  al. 

THIS  was  an  action  brought  by  the  plaintiflF,  as  indorsee  and 
holder  of  several  promissory  notes,  drawn  by  Dorey  and 
Bayhtr^  in  favour  of  Joseph  Mussiy  against  the  defendants,  to 
whom  Dorey  and  Bayhir  had  assigned  all  their  estate,  in  trust 
for  the  payment,  pro  rata^  of  such  of  their  creditors,  as  should, 
within  a  certain  period,  execute  a  general  release;  and  the  divi* 
dend  of  the  non-assenting  creditors  was  to  be  paid  to  them. 
The  plaintiff  had  not  executed  the  releasp ;  and,  it  was  objected, 
that  he  could  not  sue  the  trustees,  even  for  a  dividend,  in  his 
own  name,  without  performing  the  condition  precedent. 

The  Court  were  imanimously,  and  clearly,  of  this  opinion i 
and  the  plaintiff  suffered  a  non-suit.  (1) 

M*  Levyy  for  the  plaintiff. 
Dallas^  for  the  defendant. 

(1)  Af^er  this  non-suit^  the  plaintiiF  issued  a  foreign  attachment  a^^inst 
Dorey  and  Bayhir ,  and  attached  the  dividend  in  the  hands  of  the  defendants; 
which  was,  eventually,  recovered. 
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Commonwealth  versus  Addison. 

THE  attorney-general  made  a  motion,  for  a  rule  to  show 
cause,  why  an  Information  should  not  be  granted  against 
the  defendant,  uie  President  of  the  Courts  of  Common  Pleas,  in 
the  fifth  circuit;  on  the  affidavit  of  y.  C.  Lucas j  an  associate 
Judge  of  the  Court  of  Common  Pleas  of  Alleghany  county,  stat- 
ing that  he  had  been  wilfully  prevented  by  Mr.  Addison^  from 
delivering  his  sentiments  to  the  grand  jury,  after  Mr.  AddisoUy 
as  President,  had  concluded  his  charge,  &c. 

In  support  of  the  motion,  the  attorney-general  cited  1  Reeves^ 
HisU  Eng.  Iflw,  201.  c.  4.  2  Ibid.  2.  JacoVs  JL  Diet.  tit.  "  Cha- 
ptre.^  4  Bl.  Com.  303.  Const.  Penn.  art.  5.  a.  4.  6  Mod.  96. 

But,  by  the  Court  :  We  are,  unanimously,  of  opinion,  that  the 
case  does  not  present  to  our  consideration  an  indictable  offence; 
and,  of  courae,  it  is  not  a  case,  in  which  an  information  ought  to 
be  granted.  But  we  are  (widi  ifhe  same  unanimity)  of  opinion, 
that  every  Judge  has  a  right,  and,  emphatically,  that  it  is  his  duty, 
to  deliver  his  sentiments  upon  every  subject  that  occurs  in  Court. 
We  add,  so  far  as  the  expression  of  our  sense  of  decorum  may 
have  weight,  that  we  think,  it  would  be  indecent  and  improper, 
m  any  presiding  Judge,  to  attempt  to  prevent  his  associates  from 
the  exercise  of  this  light;  from  the  performance  of  this  duty. 

Motion  refused^ 

Vol-  IV.  2  G 
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Wainwright^/  al.  versus  Crawford. 

THIS  was  an  action  on  the  case,  brought  by  foreign  mer- 
chants, against  the  defendant,  to  recover  the  amount  of  mo- 
ney lent  to  the  captain,  to  pay  for  disbursements  in  repairing,  and 
supplying,  his  ship,  in  aforeign  port.  It  was  proved,  by  the  evi- 
dence of  the  captain,  that  he  had  no  funds  belonging  to  his  owner, 
or  to  himself;  and  that  he  borrowed  the  money  from  the  plaintifiis, 
to  make  the  necessary  repairs  of  ^ the  ship,  for  the  prosecution  of 
her  voyage. 

Moylariy  for  the  defendant,  observed,  that 'the  power  of  the 
master  of  a  ship,  extended  no  farther,  than  to  authorise  him  to 
hypothecate  the  ship  herself,  in  a  foreign  port,  for  absolute  ne- 
cessaries: but,  he  contended,  that  the  master  could  not,  under  any 
circumstances,  personally  bind  the  owners.  MolL  c.  1. 6.  2.  s.  10. 
s.  14.  Beatrwe's  L.  M.  95.  6.  1  T.  Rep.  2  Dall.  Rep.  195. 
1  Salk.  35.  2  Ld.  Raym.  984. 

Ingersoll  and  Franklin^  for  the  plaintiiTs,  insisted,  that  evciy 
person  who  supplied  a  ship  had  a  triple  security;  to  wit,  die  mas- 
ter, the  owner,  and  the  ship;  that,  by  Ae  maptime  law,  the 
master  was  the  authorised  agent  of  the  owners,  in  foreign  ports; 
and  that,  independent  of  his  power  to  bind  the  ship  hersdf,  he 
might  bind  the  owners  personally,  upon  proof  that  the  money,  or 
supplies,  went  to  their  use.  Cowp.  636.  1  Vez.  443.  1  T.  Rep* 
^  rs.    2  Verfu  643..  14  Vin.  Abr.  300.  pL  9. 

Shippen,  Chief  Justice.  If  the  jury  are  satisfied  (and  the  evi-. 
dence  is  strong  upon  the  point)  that  there  was  an  actual  necessity 
for  borrowing  the  money,  to  repair  the  ship,  the  plaintiffs  ought 
to  recover.  The  lender  is  bound,  it  is  true,  to  make  due  inquii}', 
whether  the  repairs  are  necessary;  and  whether  the  captain  has 
effects  in  his  hands,  sufficient  to  defray  the  expense  of  repairing, 
without  resorting  to  a  loan:  but  he  is  not  bound  to  know,  nor  to 
inquire,  what  is  the  state  of  the  accounts,  between  the  owner  and 
the  captain.  If,  therefore,  the  case  of  necessity  existed;  and  the 
plaintiffs  did  not  know  (for,  we  fix  on  their  knowledge  as  the  test] 
that  the  captain  had  sufficient  funds,  in  possession,  to  relieve  the 
necessity;  we  think  that  the  contract  of  the  captain  will  bind  his 
owners,  personally. 

Verdict,  accordingly,  for  the  plaintifis. 
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Austjm  versus  M*Lure. 

CASE,  on  a  special  assumpsit.   The  declaration  cotitained 
three  counts,  of  each  of  which  the  following  is  the  sul> 
stance. 

1st  Count.  After  stating  that  a  controversy  subsisted  between 
the  plaintiff,  and  one  JRarvson  (a  British  merchant  for  whom  the 
defendant  was  agent)  that  they  had  agreed  to  enter  an  amicable 
action  and  reference,  in  the  Federal  Circuit  Court,  and  that  the 
referees  met  on  the  12th  of  January  1798;  the  declaration  pro- 
ceeds, that  at  the  said  meeting  "  it  was  agreed. between  M^Lure 
^  and  AustyUy  that  in  consideration  that  the  said  Austyn  would 
**  waive  all  objections  to  the  referees  proceeding  to  arbitrate  be- 
"  tween  the  said  Rowson  and  Austyn.  and  would  submit  the  mat- 
"  ters  in  controversy  between  them  to  the  said  referees :  as  also 
"  in  consideration  of  the  said  Austyr^s  having  promised,  on  dt" 
'*  mand  thereof  madcy  to  give  security  to  pay  to  the  said  M'^Lure 
**  whatever  sum  the  said  referees  might  award  to  be  paid  to  the 
''  said  Ro7usony  should  the  said  referees  decide  the  said  contro- 
^  versy  and  dispute  against  the  said  Austyn^  he  the  said  M^Lure 
**  undertook,  &c.  that  he  would  well  and  truly  pay  the  said  Aus- 
'*  tyn  whatever  sum  of  money  the  said  referees  might  award  to 
"  be  due  from  the  said  Rowson  to  the  said  Austyn.^^  And  the 
declaration  then  avers,  "  that  Austyn  did  waive  all  objections,  &c. 
"  and  always  was  ready  to  give  to  the  said  M^Lure  the  said  se- 
"  curity  above  mentioned,  when  he  should  be  required  by  the 
"  said  M^Lure.  And  that  the  referees  awarded  a  balance  of 
^  1454yJv  dollars  to  be  due  from  Rowson  to  Austyn^  &c." 

^  Count.  After  stating  the  agreement  to  arbitrate  between 
Rowson  and  Austyn^  the  declaration  proceeds,  that  "  in  consider 
^  ration  that  the  said  Austyn  had  at  the  request  of  the  said 
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1801.  ^^  M^Lure  promised  and  undertook,  when  he  should  be  thereunlx> 
s^^mfmm^  «(  required  by  the  said  M^Lure^  to  procure  ^Dod  and  suffideiit 
^'  security  for  the  performance  of  the  award,  which  should  be  given 
*'*'  by  the  said  arbitrators,  and  for  the  payment  of  the  sum  whidi 
"  might  be  awarded  against  the  said  Aistyn^  the  said  M^Lure 
^^  did  on  his  part  undertake,  &c*  to  the  said  Austyn^  to  perfomx 
^^  the  said  award  on  the  part  of  the  said  RowBon^  if  it  should  be 
(^  given  against  the  said  Roxvson  by  the  said  arbitrators,  and  to 
"  pay  to  the  said  Austyn^  when  thereto  lawfully  required, 
^^  whatever  sum  of  money  might  be  awarded  to  be  due  from  the 
**  said  Roivson  to  the  said  Austyn^  &c."  The  declaration  then 
makes  an  avetment  of  the  award  as  before;  and  ^^  that  the  said 
^^  Austyn  was  always  ready  and  prepared  well,  &c*  to  perform 
"  his  said  promise  an^  undertaking,  and  to  give  good  and  suffi- 
"  cicnt  securitjs  when  he  should  be  thereto  required,  by  the 
*'  said  M'Lure,  &c." 

Sd  CotmU  After  statiilg  the  same  agreement  to  arbitrate,  the 
declaration  proceeds,  ^^  that  in  consideration  that  the  said  Austyn 
^^  would  not  object  to  the  said  referees  proceeding  to  hear  and 
"  determine  the  disputes  and  controversies  aforesaid  without  de- 
"  lay,  and  in  consideration  that  the  said  referees  would  so  proceed 
♦*  without  dehy,  the  ssud  M^Lure  promised,  &c.  that  he  would 
"  perform  the  award  of  the'  referees,  &c."  The  declaration 
then  avers,  *'  that  Awftyn  did  not  object,  &c.  that  the  arbitrators 
"  proceeded  without  delay,  &c.  and  made  their  award,  &c.'' 

On  the  evidence,  it  appeared,  that  after  the  referees  had  met, 
more  than  once,  Austyn  (whose  circumstances  were  considerably 
embarrassed)  obser\'ed,  "  that  he  wished  to  understand,  in  what 
*'  situation  he  would  bo  placed,  if  the  award  should  be  against 
"  Roxvson ;  for,  if  it  went  against  him,  he  was  present  to  answer 
**  the  demand;  or,  should  he  be  thought  insufficient,  he  was  ready 
*'  to  produce  satisfactory  security  to  answer  it.**  M^-Lure  replied, 
"that  he  was  Rowsorls  agent,  and  stood  in  Rowson^s  place,  or 
"  stead."  The  referees  understood,  that  AustyrCs  offer  of  secu- 
rity was  meant,  "  if  it  should  be  required  by  M^'Lure^'*  who  did 
not  ask  it,  though  he  never  waived  it:  and  that  M'^ Lure's  declara- 
tion was  meant,  '*  that  he  would  himself  be  answerable  in  case  the 
"  award  was  against  Rowson.^^  The  referees  proceeded  to  hear 
and  decide  upon  the  case;  and  nothing  further  past  between  the 
parties  on  the  subject  of  security.  Austyn^  however,  it  appeared, 
had  applied  to  Mr,  Gallaudet  to  be  his  surety,  at  some  time,  in 
ir97,  or  1798,  (the  witness  could  not  recollect  when,  nor  what 
passed  upon  the  occasion)  and  Mr.  Gallaudet^  having  then  fonds 
of  Austyn's  in  his  hands,  said,  "  diat  he  would  have  become  the 
surety,  if  it  had  been  then  further  requested." 

On  these  facts,  the  plaintiff's  counsel  {Ligersoll^  Halbwell^  and 
Todd^  contended,  that  the  special  assumption  of  the  defendant 
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#as  proved;  and  that  diere  was  a  good  legal  and  equitable  conside-    1801. 
ratkmto  sustain  it*  In  the  course  of  the  argument,  they  cited  the 
following  authorities*  Cro*  E.  543*  703*  1  C^m*  Dig*  199.  5  Mod. 
4U,  412*  Cro.  £.67. 70*  3  Burr.  1666.  1  Com.  Dig.  200.  1  Bac. 
Mr.  267*  Com.  Rep.  99.  12  Mod.  457*  1  Ptroo.  Cont.  344. 

The  defendant's  counsel  (Dallas)  contended,  that  whatever 
might  be  the  impressions,  or  mferences,  of  the  referees,  the  decla* 
ration  of  M^ Lure  did  not,  in  itself,  amount  to  an  express  assumpsit; 
diat  it  was  not  a  case,  in  which  an  implied  assumpsit  could  be  rais- 
ed; that,  at  most,  it  was  a  mere  gratuitous  undertaking  without  any 
possible  consideradon,  beneficisd  to  M^Lure\  a  nudum  pactum,  on 
which  no  action  could  be  maintained;  and  that  the  consideration 
was  not  proved  by  the  evidence,  as  it  was  laid  in  the  declaration. 
2  BL  Com.  445.  3  BU  Com.  159.  Bull.  N.  P.  147.  Bulstr.  120* 
Dyer,  272.  2  Burr.  1666.  Cro»  E.  79.  2  Burr.  1671. 

The  Court  delivered  a  charge  to  the  jury,  in  which  they 
stated,  that  the  smallest  spark  of  benefit,  or  accommodation,  was 
sufficient  to  create  a  valid  consideradon  for  a  promise;  and 
intiniated  that  their  opinion  was  decidedly  in  favour  of  the  plain- 

tiff.(0 

Verdict,  accordingly,  for  the  plaintiff. 


The  Commonwealth  i)ersus  Dallas,  Attorney  of  the  United 
States,  Sec. 

f\UO  Warranto.  The  President  having  honoured  the  defendant 
V  with  an  appointment,  as  attorney  of  the  United  States,  for 
the  Eastern  district  of  P^Twy/rania;  and  the  Governor  having 
been  pleased,  also,  to  appoint  him  Recorder  of  the  City  of  PhUa" 
(klphia;  it  was  thought,  by  some  of  the  members  of  the  Select 
and  Common  Councils,  that  the  tenure  of  these  ofHces,  by  the 
same  person,  at  the  same  time,  was  constitutionally  incompatible* 
And,  in  order  to  try  the  question,  Mr.  Hopkinson,  the  solicitor 
of  the  corporation,  was  instructed  to  move  the  Supreme  Court, 
for  leave  to  file  an  information,  (on  the  relation  of  the  Select  and 
Common  Councils)  (2)  in  nature  of  a  writ  of  quo  warranto,  to  in- 
quire by  what  authority  the  defendant  exercised  the  office  of  Re- 

(1)  Brack ENRiocE,  yusticCf  seemed  to  dissent  from  the  opinion  of  tJie. 
Cciut,  with  this  remark:  "The  English  books  say,  that  there  must  be  a  spark 
of  consideration  (though  a  single  spark  is  enough)  to  maintain  an  action  upon 
2 promise:  but,  in  this  case,  the  Court  have  blown  out  the  spark;  and  I  can- 
not perceive,  whence  tliev  get  light  sufficient  to  enable  them  to  decide  for 
the  plaintiff." 

('  )  The  Court  declared,  that  \ipon  a  proceeding  of  this  kind,  it  was  nec^- 
Kffj  to  name  the  relator,  at  wIjqso  instance  it  was  instituted. 
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1801.  corder*  It  was  agreed,  that  the  merits  of  the  case  should  be  dil- 
cu6sed  and  decided  upon  this  preliminary  motion,  in  <»der  to 
sivoid  anjr  pubtfc  inconTesience;  as  the  defendant  declared  his 
determination  not  to  act  as  Recorder,  while  a  doubt  rested  upon 
his  right. 

The  case  turned,  principally,  on  the  construction  of  the  8th 
section  of  the  2d  article,  of  die  constitution  of  Pennsyhama-^ 
which  is  expressed  in  tl^se  werds :  ''  No  member  of  congress 
"  from  this  state,  nor  any  person  hoiding^  or  exercmngy  any  ojke 
*'  0^  tnisi  or  profit  under  the  United  States^  shall,  at  the  same 
"  time,  hold  or  exercise  the  office  of  judge^  secretary,  treasurer, 
"  prothonotary,  register  of  wills,  recorder  of  deeds,  sheriff,  or 
^^  any  office  in  this  state,  to  which  a  salary  is  by  law  annexed,  or 
**  any  other  office  which  future  legislatures  shall  declare  incom- 
"  patible  with  offices  or  appointments  under  the  United  States/* 

The  argument  was  conducted,  with  great  and  equal  ability  and 
candour,  by  Messrs.  Hopkinson^  E.  Tiighmany  ond  Lewis^  in  sup- 
port of  the  motion;  and  by  Messrs.  Ingersoll  and  M^Kean^ 
against  it. 

In  support  of  the  motion^  it  was  stated,  as  a  foundation,  that 
the  Recorder  of  the  city  of  Philadelphia  is  a  Judge;  and,  conse- 
quently, Vithin  the  clause  of  the  constitution,  which  excludes  an 
officer  of  the  United  States^  from  holding,  or  exercising,  the  of- 
fice of  a  judge,  in  this  state.  It  was  said,  that  the  policy  of  the 
exclusion,  originated  in  a  jealousy,  lest  the  federal  government, 
should  overshadow  the  state  governments;  and,  if  there  was  a 
doubt  upon  the  subject,  that  policy  required  a  decision,  affirming 
the  incompatibility  of  the  offices  in  question.  The  commission,  du- 
ties, and  powers,  of  the  Recorder  were  then  analysed,  ^  with  a 
view  to  prove  that  his  office  was  of  a  judicial  character;  particu- 
larly when  he  acted  as  the  organ  of  the  mayor's  court;  and  that 
it  was  not  the  name  (as  a  recorder,  a  justice,  &c,)  but  the  duty, 
which  constituted  a  judge^  2  State  Laws^  658.  s.  14.  Ibid.  600. 
3.  19,  20.  Ibid.  662.  s.  22.  Const.  Penn.  art.  S.s.l.  ^StateLtrws^ 
75.  Nor,  it  was  insisted,  did  he  merely  perform  his  judicial 
functions  as  a  ministerial  agent  of  the  corporation;  but  he  was, 
in  fact  and  in  law,  a  judge  within  the  meaning  of  the  constitu- 
tion, and  the  interpretation  of  the  most  authoritative  writers. 
Con.  Lata  Diet.  "  Judge.''  Johnson's  Diet.  "  Peal.''  Jac.  L. 
Diet.  "  Judge."  1  Bl.  Com.  269.  4  vol.  84.  125.  1  Bac.  Abr. 
3  Bl.  Com.  in  App.  3.  38 — 40.  4  Inst.  73. 23.  6  Co.  20.  9  Co.  118. 
.1  H.  Hist.  P.  C.  231.  Cro.  C.  146.  1  Bf.  C.  269.  12  W.  3.  1  Geo.  3. 
I  Tidd.  426.  Min.ofConv.  81.  85. 138, 139. 194. 198. 

In  opposition  to  the  motion^  it  was  premised,  that  further  than 
the  constitution  has  prescribed,  a  spirit  of  jealousy,  between  the 
federal  and  state  governments,  ought  not  to  be  encouraged:  and 
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tllearguinentwaspursuedupon  the  following  general  propositions:  1801. 
Ist.  That  the  8tb  section  of  the  2d  article  of  the  constitution^  u-»— >/ 
does  not  include  in  its  prohibition^  any  other  than  the  state  of" 
piers.  2dly*  That  the  Recorder  of  the  city  of  Philadelphia  is  not 
an  officer  of  the  commonwealth^  or  state ;  but  an  officer  of  the  cor- 
poration. 3dly.  That  the  Recorder,  according  to  the  letter,  the 
spirit,  and  the  meaning,  of  the  constitution,  is  not  a  judge.  The 
following  books  were  cited  on  these  several  propositions:  Min. 
Coun.  Cens.  139, 140, 141, 142.  2  State  Laws,  546.  334.  565. 634. 
636.  658.  Const.  Penn.  1776.  ch.  2.  s.  9.  2  State  Laws,  654.  s.  1. 
*.  14.  4iS/.  Com.  84, 5.  126.  Cro.  C.  Z7^.  1  Hale.  P.  C.  SB.  440. 
1H.P.C.231.  9  Co.  lis.  b.  2T.Refi.B7.  Cro.C.lSS.  SirW. 
Jones,  193.  Cro.  E.  76.  3  Burr.  1615, 1616.  1  Sid.  305.  Doug. 
382.  2  T.  Pep.  88.  Priv.  Land.  16.  23.  25.  63,  64.  1  Kyd,  426. 
2  Kyd,  80.  82, 83.  1  BL  C.  76.  3  BL  C.  334. 60.  6  Co.  20.  Cro.  C. 
146.  9  Co.  1186.  Stra.  1103.  1  Burr.  542.  12  &?  13  TV.  3.  c.  2.  s. 
3.  1  Geo.  3.  c.  23.  Min.  Conv.  39.  63.  78.  82. 126.  138. 

The  argument  was,  unavoidably,  protracted  till  late  in  the  last 
day  of  the  term;  and  the  Judges,  declaring  that  the  quesdon  was 
of  too  much  importance  to  be  decided  without  deliberation,  di- 
rected a  curia  advisare  vult  till  the  next  term;  when  the  unani- 
mous opinion  of  the  Court,  was  delivered  by 

Shippkk,  Chief  Justice'.  That  although  the  Recorder  of  the 
d^  of  Philadelphia  possesses  some  powers,  and  performs  some 
duDes,  of  a  judicial  nature,  he  is  not  a  judge,  within  the  terms, 
spirit,  and  meaning,  of  the  8th  section  of  the  2d  article  of  the 
constitution.  • 

The  motion,  for  leave  to  file  an  information,  in  the  nature  of  a 
(juo  warranto,  was,  therefore,  refused. 
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March  Term  1802. 


Falconer  versus  Montgomery  et  aL 

THIS  was  a  replevin  for  fifteen  hogsheads  of  rum;  and  the 
matters  in  dispute  were  referred  to  James  Currie,  and  David 
Winchester^  with  power  to  chuse  an  umpire,  if  they  disagreed. 
The  two  referees  met,  by  consent  of  parties,  in  Baltimore;  and 
both  sides  were  fully  heard ;  the  evidence  being  all  in  writing, 
and  no  part  of  it  rejected.  It  appeared^  however,  that  the  plain- 
tiff objected  to  the  consideration  and  decision  of  any  other  mat- 
ter, than  the  claim  to  the  rum,  for  which  the  replevin  was  brought; 
while  the  defendants  insisted  upon  an  investigation  of  all  the 
commercial  transactions  between  the  parties.  The  referees  di- 
vided in  opinion  upon  these  propositions;  and  appointing  Joseph 
Williams^  as  an  umpire,  they  stated  to  him  (in  the  ab3ence  of  me 
parties)  the  facts,  as  they  had  previously  appeared  to  them.  The 
umpire  then  examined  the  accounts  produced  to  him  (the  par- 
ties being  still  absent)  concurred  in  opinion  with  the  referee,  who 
thought  that  the  reference  was  confined  to  the  dispute  about  the 
rum;  and  signed,  with  him,  a  report,  in  favour  of  the  plaintiff, 
for  1837  dollars  and  45  cents;  but  the  other  referee,  persevering 
in  his  opinion  of  the  general  nature  of  the  subject  submitted,  de- 
clined joining  in  the  report. 

Exceptions  were  filed  by  the  defendants;  but  the  only  one 
pressed  in  argument,  upon  the  Court,  was,  "  that  the  umpire  had 
"  not  himself  heard,  from  the  parties  themselves,  their  respective 
*''  allegations  and  arguments,  on  the  merits  of  the  controversy." 

For  the  defendants^  it  was  urged,  that  an  umpire,  being  a 
judge,  ought  to  hear  for  himself,  and  not  through  another,  the 
evidence  and  the  reasoning,  on  which  he  is  to  decide;  that  it  is, 
also,  the  right  of  every  suitor,  to  be  heard  himself,  onginaUy, 
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slfed  not  to  have  his  cause  depend  upon  a  second  hand  report  of    1802. 
his  proofs  and  arguments;  and  that,  in  the  present  instance,  the  ' 
umpire  might  have  been  induced  to  view  the  facts  and  principles 
of  the  case,  in  a  different  point  of  light,  if  they  had  been  pre* 
sented  by  the  parties,  who  were  alone  interested  to  give  them  ail 
their  force,  1  DalL  Rep.  293. 

For  the  plaintiffs  it  was  observed,  that  however  widely  the 
parties  differed  on  facts  and  principles,  the  referees  knew  no  di- 
versity of  sentiment,  but  upon  the  single  question,  how  far  the 
rule  of  reference  extended.  Their  general  statements,  therefore, 
to  the  umpire,  were  in  unison;  and  he  examined,  for  himself,  all 
the  accounts,  which  the  parties  had  exhibited.  It  has  been  deci- 
ded, in  Hall  v.  Lawrence^  4  T*  Rep*  589.  that  tlie  award  of  an 
umpire  will  not  be  set  aside,  because  he  received  the  evidence 
from  the  arbitrators,  without  examining  the  witnesses  himself, 
unless  such  a  re-examination  was  expressly  requested. 

By  the  Court:  The  case  of  Hall  v.  Lawrence  was  decided  in 
1792.  It  is  not,  therefore,  binding  upon  us,  as  an  authority;  and^ 
upon  principle,  we  cannot  accede  to  the  decision.  The  plainest 
dictates  of  natural  justice,  must  prescribe  to  every  tribunal,  the 
law,  that  "  no  man  shall  be  condemned  unheard.'*  It  is  not  mere- 
ly an  abstract  rule,  or  positive  right;  but  it  is  the  result  of  long 
experience,  and  of  a  wise  attention  to  the  feelings  and  disposi- 
tions of  human  nature.  An  ardess  narrative  of  fects,  a  natural 
and  ardent  course  of  reasoning,  by  the  party  himself,  will  some- 
times have  a  wonderful  effept  upon  a  sound  and  generous  mind; 
an  eflPect,  which  the  cold  and  minute  details  of  a  reporter,  can 
neither  produce,  nor  supplant.  Besides ;  there  is  scarcely  a  piece 
of  written  evidence,  or  a  sentence  of  oral  testimony,  that  is  not 
susceptible  of  some  explanation,  or  exposed  to  some  contradic- 
tion: there  is  scarcely  an  argument  that  may  not  be  elucidated, 
80  as  to  ensure  success;  or  controverted,  so  as  to  prevent  it.  To 
exclude  the  part)',  therefore,  from  the  opportunity  of  interposing, 
in  any  of  these  modes  (which  the  most  candid  and  the  most  in- 
telligent, but  a  disinterested,  person,  may  easily  overlook)  is  not 
only  a  privation  of  his  right;  but  an  act  of  injustice  to  the  um- 
pire; whose  mind  might  be  materially  influenced  by  such  an  in- 
terposition. 

Under  these  impressions,  and  upon  the  single  ground,  to  which 
they  relate,  we  are,  unanimously,  of  opinion,  diat  the  report  of 
the  referees  must  be  set  aside. 

Report  set  aside. 

Levy^  and  Franklin^  for  the  plaintiff. 
.     ersoll^  MoyUm^  and  Hopklnson^  for  the  defendants. 

L,  IV.  2  H  Levy 
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1802.  \. 

^y  -^  Levy  versus  The  Bank  of  the  United  States. 

THIS  was  an  action  brought  upon  the  foUowing  circumstan* 
ces,  which  appeared  in  evidence  upon  the  trial  of  the  cause. 

ITie  jplaintiff,  Mr.  Levy^  kept  his  cash  account  with  the  bank 
of  the  United  States.  On  the  3d  of  August  1798,  between  11  and 
12  o'clock  in  the  forenooz^,  his  student  presented  for  payment  a 
check  on  the  bank,  dated  die  31st  of  JtUy  1798,  purporting  to  be 
drawn  by  Charles  Wharton^  in  favour  of  Joseph  Thomas^  (td 
whom  Mr.  Levy  had  paid  <he  money)  or  bearer,  for  2,600  dol- 
lars :  and  die  amount  was  regularly  and  prompdy  entered  to  Mr. 
Levies  credit,  in  his  cash  book,  in  the  usual  form,  as  of  a  deposit 
of  cash.  At  the  examination  of  the  checks,  in  the  afternoon  of 
die  same  day,  the  check  in  question  was  discovered  to  be  a  for- 
gery; the  entry  was  cancelled  in  the  bank  books;  and  one  of  the 
clerks  was  sent  to  Mr.  Levy^  about  4  o'clock,  to  inform  him  of 
it,  to  return  the  forged  check,  and  to  demand  his  check  in  lieu  of 
it.  This  clerk,  at  first,  told  Mr.  Levy^  that  the  check  was  iiot 
good,  because  Mr.  Wharton  had  not  the  money  in  bank ;  to  which 
Mr.  Levy  replied,  "  that  is  nothing  to  me."  The  clerk  then  told 
him,  that  the  check  was  forged;  on  which  Mr.  Levy^  with  great 
surprise,^  said,  ^^  that  he  would  take  dll  to-morrow,  to  consider 
of  the  propriety  of  giving  bis  own  check  in  exchange  for  it." 
The  clerk  urged  an  immediate  exchange  of  checks,  declaring, 
"  that  although  he  was  not  authorised  by  the  cashier  to  give  such 
**  notice,  he  was  confident  the  amount  of  the  forged  check  would 
**  be  retained  by  the  bank,  in  dieir  account  with  Mr.  Levy."  The 
clerk  deposed,  that  Mr.  Levy  thereupon  answered:  *''On  that 
'*  score  we  are  perfecdy  agreed:  if  the  check  is  a  forgery,  it  b 
"  no  deposit;  but  I  wish  sometime  to  ascertain  the  fact."  On  the 
4th  of  August^  however,  Mr.  Levy  informed  the  president  of  the 
bank,  that  he  would  not  refund  the  money,  nor  allow  the  entiy 
to  his  credit,  to  be  erased  from  his  bank  book.  He  then  drew  a 
check  on  the  bank,  for  the  balance  of  his  account,  which  was 
paid,  except  to  the  amount  of  the  forged  check;  and  to  recover 
that  amount,  the  present  action  was  insututed. 

It,  also,  appeared  in  evidence,  that  Thomas's  forgeries  were 
suspected  by  individuals,  so  early  as  the  ^Ist  of  yuly^  but  the 
&ct  was  not  generally  known  till  the  3d  of  August  1798;  diat 
between  9  and  10  o*clock  of  the  night  of  the  3d  of  August^  he 
executed,  in  Philadelphia,  an  assignment  of  his  property,  in  trust 
for  the  benefit  of  his  creditors;  and  that  an  hour,  or  two,  after- 
wards, he  absconded  from  the  city. 

The  cause,  upon  these  facts,  underwent  three  several  argu- 
ments: 1st,  on  the  trial  before  the  jury;  2d,  on  a  mouon  for  a 
new  trial;  and,  3d,  on  a  writ  of  error,  in  the  High  Court  of  £r- 
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fors  and  Appeals:  but,  in  every  stage,  the  decision  was  in  favour  1802. 
of  the  plaintiff;  and  the  points  of  argument,  and  the  authorities  ^^i^yi.^ 
cited,  were  the  same,  throughout  the  discussion. 

Ff>r  the  plaintiffs  it  was  contended,  1st.  That  the  entry  in  the 
bank  book,  was  tantamount  to  a  payment,  in  cash,  of  the  forged 
check ;  and  that  it  is  on  the  ground  of  that  payment,  not  of  the 
forgery,  the  plaintiff  claims.  2d.  That  the  bank,  the  drawees  of 
die  check,  had  no  power  to  rescind,  or  annul,  the  payment,  on 
account  of  the  subsequent  discovery  of  the  forgery.  3d.  That 
the  plaintiff's  sudden  misconception  of  his  legal  rights,  in  his  con- 
versation  with  the  clerk  of  the  bank,  did  not  constitute  a  promise 
to  refund,  in  law,  equity,  or  conscience.  And  the  following  au- 
thorities were  cited,  in  the  course  of  the  argument:  2  Strcu  946. 
1  H.  Bl.  316.  1  Salk.  127.  4  Ttru  Abr.  265.  ph  3.  2  Bernard.  82. 
BitlL  N.  P.  2/3.    3  Burr.  1516.    7  T.  Rep.  420.  3  Burr.  1355. 

1  BL  Rep.  39a  1  T.  Rep.  655.  Kyd  on  Exch.  134.  48.  100. 
3  T.  Rep.  127.  129.  132.  325.  335.  4  T.  Rep.  325.  335.  7  T. 
Rep.  604.  612.  AmbL  503.  Doug.  611.  637.  3  Woodes.  115. 
7  T.  Rep.  423.  430.  6  T.  Rep.  139.  143.  Coxvp.  565.  Leach.  C. 
L  189.  5  Burr.  2670.  1  T.  Rep.  713.  2  Br.  Ch.  Ca.  150.  United 
States  V.  Bank.  (1) 

For  the  defendant^  it  was  contended,  1st.  That  the  entry  to 
the  plaintiff's  credit,  in  the  bank  book,  was  made  by  mistake; 
was  corrected  as  soon  as  it  was  discovered;  and  was  not,  in  its 
nature,  or  in  mercantile  usage,  equivalent  to  a  payment  in  cash.. 
2d.  That  although  there  were  some  features  of  similitude,  be- 
tween bills  and  checks,  they  were  not  so  strictly  analogous,  (for 
instance,  there  is  no  acceptance  of  a  check,  and  so  it  is  not  taken 
on  the  acceptor's  credit)  that  all  the  principles  applicable  in  the  one 
case,  must  govern  in  both  cases.  3d.  That  the  acceptor  of  a  bill 
of  exchange  is  not  precluded  from  showing,  that  the  drawer's 
hand  writing  is  forged,  fai  an'  action  brought  by  the  payee. 
4th.  That  the  plaintiff's  conversation  with  the  clerk  of  the  bank 
amounted  to  a  promise  to  refund;  or,  at  least,  induced  the  bank 
to  suspend  any  inquiry  for  Thomas.  5th.  That  the  plaintiff  is  not 
tntitied  to  recover,  because  he  claims  through  a  felony.  And 
the  following  authorities  were  cited:  1  Burr.  642.  6  T.  Rep.  189. 
143.  1  Ld.  Raym.  743.  2  Stra.  946.  i  H.  Bl.  316.  1  Salk.  127. 

2  Stra.  1051.    1  Stra.  648.     Kyd^  60.  9a    1  T.  Rep.  654,  5. 

3  T.  Rep.  127.  Cowp.  566.  6  T.  Rep.  139.  2  P.  Wms.  76.  AmbL 

(1  The  United  Statee  v.  The  Bank  of  the  United  State*.  This  cause  wat  tried 
rati  -,  Federal  Circuit  Court,  on  the  I7th  of  October  1800,  before  Baterson 
wd  *zrz%s,  ytuticeg.  In  the  course  of  the  discussion,  IngersoUt  for  the  de- 
;  &QC  ints,  admitted  and  stated,  that  if  a  man  accepts  a  forged  bill,  or  draf^, 
I)e  i  ^t  only  conscientiously,  but  legally  bound  to  pay  it.  And  each  of  the 
]^   -  expressly  declared  Uieir  concurrence  in  the  admission. 
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1802.    503,    2  £r.  Ch.  ISO.    2  T.  Sep.  420.  424.    Kyd^  202,  3.    I  T, 
Ckv-w  •S^A  16^-    1  ^^^^  ^^^*    ^  *^^^^«  ^l^^-    ^  ^^  £^m.  444. 

The  Court  delivered  a  charge  to  the  jury  decidedly  in  favour 
of  the  ph^ndff;  the  Chief  justice  declaring,  that  he  thought  any 
attempt  to  distinguish  between  a  credit  in  the  bank  book  of  a 
customer,  and  an  actual  cash  payment,  as  impolitic  on*  the  part 
of  the  bank,  as  it  was  unjust  towards  the  individual,  who  ac- 
cepted the  credit,  instead  of  his  money. 

The  verdict  found  for  the  plaintiff  the  sum  demanded,  and 
interest:  and  (after  an  ineffectual  motion  for  anew  trial,  as  above 
stated)  a  judgment  was  rendered  upon  the  verdict,  which  was 
affirmed  upon  a  writ  of  error. 

IhgeraoU^  E.  Tilghman^  M'Kean^  and  DaOaSy  for  the  plaindff. 
Utrwky  and  Letvisy  for  the  defendants. 
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September  Term  1802. 


Attorney-General  n^ersus  The  Grantees  under  the  act  of 
April  1792. 

ON  the  2d  of  April  1802,  an  acj  of  the  general  assembly  was 
passed,  entitled  '^  An  Act  to  settle  the  controversies  aris- 
"  ing  from  contending  claims  to  land,  within  that  part  of  the  ter- 
**  ritory  of  this  commonwealth  north  and  west  of  the  rivers  Ohio 
•*  and  Alleghany y  and  Conewango  creek,"  (5  State  Laxus^  153.) 
by  which  me  Judges  of  the  Supreme  Court  were  directed  to  de- 
vise an  issue,  for  trying  the  following  questions,  at  Sunbury^  in 
Northumberland  county: 

1st*  Are  warrants  heretofore  granted  under  the  act  of  the  Sd 
of  April  179^ J  valid  and  effectual  In  law  against  this  common- 
wealth, so  as  to  bar  this  commonwealth  from  granting  the  same 
land  to  other  applicants  under  the  act  aforesaid,  in  cases  where 
the  warrantees  have  not  fully  and  fairly  complied  with  the  con- 
ditions of  settlement,  improvement,  and  residence,  required  by 
the  said  act,  at  any  time  before  the  date  of  such  warrants  respec- 
tively, or  within  two  years  after? 

2d.  Are  the  tides  that  have  issued  from  the  land-office,  under 
the  act  aforesaid,  whether  by  warrant  or  patent,  good  and  effec- 
tual in  law  against  this  commonwealth,  or  any  person  claiming 
under  the  act  aforesaid,  in  cases  where  such  tides  have  issued  on 
the  authority  and  have  been  grounded  upon  the  cerdficates  of  two 
justices  of  the  peace,  usually  called  prevention  certificates,  with- 
out any  other  evidence  being  given,  of  the  nature  and  circum- 
stances of  such  prevention,  whereby,  as  is  alleged,  the  conditions 
of  setdement,  improvement,  and  residence,  required  by  the  said 
act,  could  not  be  complied  with? 

The  judges,  having  devised  and  published  the  form  of  a  feign- 
ed issue,  on  a  wager,  to  try  these  questions;  having  given  public 

notice. 
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1802.  notice,  that  all  parties  interested  in  the  issue  would  be  heard  ai 
the  trial;  and  having  settled  and  prescribed  the  other  necessaiy 
proceedings;  three  of  them  (Yeates,  Smith,  and  Bracken- 
KiDGE,  Justices)  assembled  at  Sunbury^  on  the  25th  of  November 
1802;  when  a  jury  was  impanneled,  and  the  case  argued,  by  the 
Attorney-General  (^M^Kean)  W.  Tilghman^  and  Cooper^  for  the 
commonwealth,  in  the  negative  of  the  propositions  contained  in 
the  questions;  but  no  counsel  appeared  to  argue,  in  the  affirma- 
tive. (1)  On  the  next  day,  the  presiding  Judge  delivered  the  fol- 
lowing charge  to  -the  jury: 

Yeates, 

(1)  The  reasons,  for  not  embracinp^  this  opportunity  to  discuss  the  subject, 
are  assigned  by  the  counsel  of  the  Holland  company,  in  a  letter  addressed  \» 
the  Judges  of  the  Supreme  Court: 

«  Gentlemen, 

"  Having  attentively  considered  the  suggestions  which  were  made  jester- 
day,  during  the  conference  at  the  chambers  of  the  Chiff  Juttice^  on  the  subject 
of  the  act  of  the  general  assembly,  passed  at  the  last  session,  with  a  view  to 
settle  the  controversies  arising  from  contending  claims  to  lands  north  and  west 
of  the  rivers  Ohio  and  Alleghany,  and  Conewango  creek,  we  beg  leave  briefly 
to  submit  the  result,  as  a  justification  for  the  advice  that  will  be  g^ven  to  our 
clients. 

"  1st  Altliough  the  Holland  company  and  tlieir  counsel  cannot  approve  the 
terms  ot  the  preamble  of  the  act,  by  which  the  legislature  has  undertaken  to 
declare  the  meaning  and  construction  of  the  original  contract  (the  very  point 
in  controversy)  and  though  they  cannot  admit  the  right  or  propriety  of  dictat- 
ing a  new,  and,  perhaps,  unconstitutional  mode,  of  settling  a  judicial  question, 
without  the  assent  of  all  the  parties  in  interest;  yet  they  feel  the  importance 
of  an  early  decision,  and  would  cheerfully  concur  in  any  form  of  proceeding, 
by  which  the  merits  of  the  case  could  be  fully  and  fairly  investigated  and  de- 
•  cided.  / 

"  2d.  The  merits  of  the  case  on  the  part  of  the  Holland  company,  as  disclosed 
to  the  Supreme  Coiul  on  the  motion  for  a  mandamus^  and  as  presented  to  the 
legislature,  evidently  involve  the  following  considerations :  Ist.  Whether  the 
company  have  complied  with  the  condition  of  the  9th  section  of  the  act  of 
April  1792?  2d.  Whether  the  reasons  assigned  for  a  non-compliance  with  the 
condition,  bring  their  case  M'ithin  the  proviso?  3d.  Whether  the  proviso  ope- 
rates upon  cases  that  are  brought  within  its  terms,  to  discharge  the  condition 
entirely,  or  only  to  enlarge  the  time  for  porforming  it?  4th.  Whether  the  com- 
pany have  so  persisted  in  their  endeavours  to  perform  the  condition,  as  to  be 
still  within  the  benefit  of  the  proviso?  And,  5th.  Whether  tlie  government,  by 
presc^ing  the  evidence, on  which  patents  had  actually  issued,  in  cases  brought 
withinthe  proviso,  could  now  take  advantage  of  the  forfeiture,  for  a  supposed 
non-compliance  with  the  original  condition? 

'*  3d.  But  the  questions  which  the  legislature  has  proposed  are  the  follow* 
lowing:  1st.  Are  warrants  heretofore  granted  under  the  act  of  the  3d  day  of 
Afiril  1792,  valid  and  effectual  in  law  against  this  commonwealth,  so  as  to  bar 
this  commonwealth  from  granting  the  same  land  to  other  applicants  under  the 
act  aforesaid,  in  cases  where  the  warrantees  have  not  fully  and  fairly  complied 
with  the  conditions  of  settlement,  improvement,  and  residence,  rec^uired  by 
t)fe  said  act,  at  any  time  before  the  date  of  such  warrants  respectively,  or 
within  two  years  after?  2d.  Are  the  titles  that  have  issued  from  the  land-ofTice 
under  the  act  aforesaid,  whether  by  warrant  or  patent,  good  and  effectual  in 
law  against  this  commonwealth,  or  any  person  claiming  under  the  act  afore- 
said, in  cases  where  such  titles  have  issued  on  the  autlibrity,  and  have  been 
groupded  upon  the  certificates  of  two  justices  of  the  peace,  usually  called 
*'  prevention  certificates,"  without  any  other  evidence  being  given  of  the  na- 
turc,  and  circumstances  of  9uch  prevention,  whereby,  as  is  alleged,  the  condi- 
tions. 
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Yeates,  Justice*  That  the  decision  of  the  Court  and  Jury  on  1802. 
the  present  feigned  issue  should  ^^  settle  the  controversies  arising  W-y^J 
*^  from  contending  claims  to  lands  north  and  west  of  the  rivers 
^  Ofuo  and  Alleghany^  and  Conewango  creek,"  is  an  event  de- 
voutly to  be  wished  tor  by  every  good  citizen.  «  It  is  indispen- 
^  sably  necessary  that  the  peace  of  that  part  of  the  state  should 
"  be  preserved,  and  complete  justice  done  to  all  parties  ihterest- 
"  ed,  as  effectually  as  possible."  {Close  of  Preamble  to  the  Act  of 
2d  of  April  1 802,  p.  1 55.) 

We  tiave  no  hesitation  in  declaring,  that  we  are  not  without 
oar  fears,  that  the  good  intentions  of  the  legislature,  expressed     • 
in  the  law  under  which  we  now  sit,  will  not  be  effected.    We 
hope  we  shall  be  happy  enough  to  acknowledge  our  mistake 
hereafter. 

It  b  obvious  that  the  validity  of  the  claims  of  the  warrant- 
holders,  as  well  as  of  the  actual  setders,  must  depend  upon  the  true 
and  correct  construction  of  the  act  of  the  3d  of  April  1792,  con- 
sidered as  a  solemn  contract  between  the  commonwealth  and 
each  individual. 

The  circumstances  attendant  on  each  particular  case,  may  vary 
the  general  legal  conclusion  in  many  instances. 

We  proceed  to  the  discharge  of  the  duties  enjoined  on  us  by 
the  late  act. 

fioDs  of  settlement,  improvement,  and  residence,  required  by  the  said  act, 
could  not  be  complied  with  ?  These  questions,  in  our  opinion,  exclude  an  in- 
vesti|;^tion  and  decision  upon  any  other  point  than  the  foUowing:  1st.  Whe- 
ther, if  the  Hollcmd  company  have  not  performed  the  condition,  on  which  the 
warrants  originally  issued,  within  two  years,  though  the  residence  could  not  be 
oompleted  till  the  expiration  of  five  years,  the  state  is  barred  from  granting 
the  same  lands  to  other  applicants?  and,  2d.  Whether  patents  haidng  issued 
on  the  evidence  of  prevention  certificates  alone,  they  are  not  void,  so  as  to  au- 
ti)(»ise  the  state  to  sell  the  same  land  to  other  purchasers? 

"  4th.  On  the  first  of  these  points,  we  observe,  that  it  has  never  been  contend^ 
ed,  that  the  Holland comp9X\y  have  performed  the  condition  within  two  years; 
hit  only,  that  the  condition  was  discharged,  or  suspended,  by  the  operation  of 
'  the  proviso,  on  the  facts  of  their  case;  particularly  the  fact  that  an  Indian 
irar  existed  for  several  years,  beyond  tlie  term  of  two  years  specified  in 
the  act  of  assembly.  And  on  the  second  point,  it  is  sufficient  to  say,  that  al- 
though the  prevention  certificate  was  the  evidence  prescribed  by  the  public 
officers,  a.nd  ought,  therefore,  to  be  binding  on  the  i^oveniment,  yet  that  even 
vaiving  that  objection,  the  patentees  will  be  deprived  of  their  land,  when 
other  satisfactory  and  legal  evidence  was,  and  is,  in  their  power,  to  prove  the 
circumstances  which  entitled  them  to  patents. 

"  Without  recurring  to  the  many  other  obvious  objections  to  the  form  and 
'provisions  of  the  act  of  assembly,  we  are  confident  that  the  view  which  has 
been  offered  upon  the  subject,  will  justify  our  advising  the  Bolland  company 
to  dedluc  becoming  a  party  to  the  suit  proposed  to  be  instituted;  since,  we  re- 
i^t,  X  decision  on  the  two  abstract  questions  proposed  by  the  legislature, 
vouU  still  leave  untouched  and  undecided,  the  great  and  essential  part  of  the 
coQtroversy. 

(Signed)  *'  J.  INGERSOLL^ 

**  W.  LEWIS, 
"  A.  J.  DALLAS. 

•'  Pkiladvlphia,  June  24,  ISOC" 
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1802.  The  first  question  proposed  to  our  consideration  is  as  foUows: 
i-i^yi.^  Are  warrants  heretofore  granted  under  the  act  of  the  3d  of 
April  1792^  valid  and  effectual  in  law  against  this  commonwealth^ 
so  as  to  bar  this  commonwealth  from  granting  the  same  land  to 
other  applicants  under  the  act  aforesaid,  in  cases  where  the  war- 
rantees have  not  fully  and  fairly  complied  with  the  conditions  of 
settlement,  improvement,  and  residence,  required  by  the  saidact, 
at  any  time  belore  die  date  of  such  warrants  respectively,  or  with- 
in two  years  after  ^ 

It  well  be  proper  here  to  observe,  that  on  the  motion  for  the 
mandamus  to  the  late  secretary  of  the  land-office,  at  the  instance 
of  the  Holland  company;  the  members  of  this  Court,  after  great 
consideration  of  the  subject,  were  divided  in  their  opinions.  The 
Chief  Justice  seemed  to  be  of  opinion,  that  if  the  warrantee  was 
*'  by  force  of  arms  of  the  enemies  of  the  United  States,  prevented 
^^  from  making  an  actual  settlement,  as  described  in  the  act,  or 
**  was  driven  therefrom,  and  should  persist  in  his  endeavours  to 
"  make  such  actual  settlement  thereafter,"  it  would  amount 
to  a  performance  of  the  condition  in  law.  Two  of  us  (Yeates 
and  Smith)  thought,  that  in  all  events,  except  the  death  of  the 
party,  the  settlement  and  residence  contemplated  by  the  act, 
should  precede  the  vesting  of  the  complete  and  absolute  estate, 
and  that^"  every  warrant-holder  should  cause  a  settlement  to  be 
"  made  on  his  lands  within  two  years  Tiexi  after  the  date  of  the 
'*  warrant,  and  a  residence  thereon  for  five  years  next  following 
^\  the  first  settlement,  on  pain  of  forfeiture,  by  a  new  warrant; 
"  but  if,  nevertheless,  he  should  be  interrupted  or  obstructed  by 
"  the  force  of  the  enemy  from  doing  those  acts  within  the  liniit- 
"  e4  periods,  and  should  afterwards  persevere  in  his  efibrts  in  a 
"  reasonable  time  alter  the  removal  of  such  force,  until  these  ob- 
*'*'  jects  should  be  accomplbhed,  no  advantage  shall  be  taken  of 
"  him,  for  the  want  of  a  successive  continuation  of  his  setde- 
"  mcnt.''    To  this  opinion  Judge  Brackenridge  subscribes. 

It  would  ill  become  us  to  say,  which  of  these  constructions  is 
entitled  to  a  preference.  It  is  true,  that  in  the  preamble  of  the 
act  of  die  2d  of  April  1802,  {p.  154.)  it  is  expressed,  that  "  it 
"  appears  from  the  act  aforesaid,  (3d  of  April  1792^  that  the  com- 
"  monwealth  regarded  a  full  compliance  with  those  conditions  of 
"  setdement,  improvement,  and  residence,  as  an  indispensable 
"  part  of  the  purchase,  or  consideration,  of  the  land  itself.'*  But 
it  is  equally  certain,  that  the  true  test  of  title  to  the  lands  in  ques- 
tion must  be  resolved  into  the  legitimate  meaning  of  the  act  of 
1792,  extracted  ex  viceribus  suis,  independent  of  any  leg.sative 
exposition  thereof.  I  adhere  to  the  opinion  which  I  tonne-ly 
delivered  in  Bank;  yet,  if  a  different  interpretation  of  the  law 
shall  be  made  by  Courts  of  a  competent  jurisdiction  in  the  dernier 
resort^  I  shall  be  bound  to  acquiesce,  though  I  may  not  be  able 
to  change  my  sentiments.    If  the  meaning  of  the  first  question 
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Jse,  are  titles  under  warrants  issued  under  the  law  of  the  3d  of  1 802. 
April  1792,  for  lands  north  and  west  of  the  rivers  Ohio  and  Al-  ^^m^-^^ 
leghatiy^  and  Conewango  creek,  good  and  available  against  the 
commonwealth,  so  as  to  bar  the  granting  of  the  same  land  to 
other  applicants,  where  the  warrantees  have  not  fully  and  fairly 
complied  with  the  conditions  of  settlement,  improvement,  and  re* 
sidence,  required  by  the  law,  at  any  time  before,  or  within  two 
years  after,  the  dates  of  the  respective  warrnnts,  in  time  of  pro-- 
found  peace^  when  they  were  not  prevent td  from  7naking  such  ac- 
tual nettlcment  by  force  of  arms  of  the  enemies  of  the  United 
States^  or  reasonable  and  well-grounded  fear  of  the  enemies  of 
the  United  States}  The' answer  is  ready  in  the  language  of  the 
acts  before  us,  and  can  admit  of  no  hesitation. 

*'  No  warrant  or  survey  for  those  lands  shall  vest  any  tide,  un- 
**  less  the  grantee  has,  prior  to  the  date  of  such  warrant,  made, 
"  or  caused  to  be  madej  or  shall  within  the  space  of  two  years 
**  next  after  the  date  of  the  same,  make,  or  cause  to  be  made,  an 
**  actual  settlement  thereon,  by  clearing,  &c.  and  in  default  there- 
"  of,  it  shall  and  may  be  lawful  to  and  for  the  commonwealth  to 
**  issue  new  warrants  to  other  actual  settlers  for  the  said  lands,  or 
"  any  part  thereof,  &c."  (^Act  of  the  Sd  of  April  1 792,  sec.  8.)  For , 
"  the  commonwealth  regarded  a  full  compliance  with  the  condi- 
*'  tions  of  settlement  and  residence  as  an  indisputable  part  of  the 
"  purchase  or  consideration  of  the  lands  so  granted."  (^Preamble 
to  Act  of  1B02.) 

But  if  the  true  meaning  of  the  question  be.  Whether  under  all 
given,  or  supposed,  circumstances  of  peace  or  war,  of  times  of 
perfect  tranquillity^  or  imminent  danger^  such  warrants  are  not 
ipso  facto  void  and  dead  in  law,  we  are  constrained  to  say,  that 
our  minds  refuse  assent  to  the  general  affirmative  of  the  propo- 
sition. 

We  will  exemplify  our  ideas  on  this  subject.  Put  the  case, 
that  a  warrant  taken  out  early  in  1792,  calls  for  an  island,  or  de- 
scribes certain  land,  with  accuracy  and  precision,  by  the  course 
of  waters,  or  other  natural  boundaries,  distant  from  any  military 
post,  and  that  the  warrantee,  after  evidencing  the  fullest  inten- 
tions of  making  an  actual  settlement  on  the  lands  applied  for,  by 
all  the  necessary  preparation  of  provisions,  implements  of  hus- 
bandry, labourers,  cattle,  &c.  cannot,  with  any  degree  of  personal 
safety,  seat  himself  on  the  lands  within  two  years  after  the  date 
of  the  warrant,  and  by  reason  of  the  just  terror  of  savage  hosti- 
lities? Will  not  the  proviso  in  the  9th  section  of  the  act  of  the 
5d  of  April  1792,  excuse  the  temporary  non-performance  of  an 
act,  rendered  highly  dangerous,  if  not  absolutely  impracticable, 
by  imperious  circumstance's,  over  which  he  had  no  controul? 
,  Or:  Suppose  another  warrant,  depending,  in  point  of  descrip- 
tion, on  other  leading  warrants,  which  the  district  surveyor,  either 
from  the  state  of  the  country,  the  hurry  of  the  business  of  his 
office,  or  other  causes,  could  not  survey  until  the  two  years  were 
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• 
1802,  nearly  expired,  and  the  depredations  of  the  Indians  should  inter- 
L.*^^^..^  vene  for  the  residue  of  the  term,  will  not  this  also  suspend  the 
operation  of  the  forfeiture?  Nothing  can  be  clearer  to  t/«,  than 
that  the  terms  of  the  proviso  embrace  and  aid  such  cases ;  and 
independent  of  the  strong  expressions  made  use  of,  rve  should 
require  strong  proof  to  satisfy  our  minds  that  the  legislature 
could  possibly  mean  to  make  a  wanton  sacrifice  of  the  lives  of 
her  citizens. 

It  is  said  in  the  books,  that  conditions  rendered  impossible  by 
the  act  of  God,  are  void.    SaJk.  170.    2  Co.  79.  b.    Co.  LiU  206. 
.  a.  290  b.  1  Roii.  Abr.  449.  /.  50.  1  Fonb.  199. 

But  conditions  precedent  must  be  strictly  performed  to  make 
the  estate  vest,  and  though  become  impossible,  even  by  the  act 
of  God,  the  estate  will  not  vest;  aliter  of  conditions  subsequent. 
12  Mod.  183.  Co.  Lit.  218.  a.  2  Fern.  339.  1  Ch.  Co.  129.  138. 
Salk:  231.  1  Vern.  183.  ^Mod.  66.  We  desire  to  be  understood 
to  mean,  that  the  "  prevention  by  force  of  arms  of  the  enemies  of 
"  the  United  States^^  does  not,  in  our  idea,  absolutely  dispense 
with  and  annul  the  conditions  of  actual  setdement,  improvement, 
4  and  residence,  but  that  it  suspends  the  forfeiture  by  protracting 

the  limited  periods.  Still  the  conditions  must  be  performed  cy 
pres^  whenever  the  real  terror  arising  from  the  enemy  has  sub- 
hided,  apd  he  shall  honestly  persist  in  his  endeavours  to  make 
such  actual  settlement,  improvement,  and  residence,  until  the 
conditions  are  fairly  and  fully  complied  with. 

Other  instances  may  be  supposed,  wherein  the  principles  of 
prevention  may  effectually  be  applicable.  If  a  person,  under  the 
pretence  of  being  an  actual  settler,  shall  seat  himself  on  lands, 
previously  warranted  and  sun'eyed  within  the  period  allowed, 
under  a  fair  construction  of  the  law,  to  the  warrantee,  for  the 
making  his  settlement,  withhold  the  possession,  and  obstruct  him 
from  making  his  setdement,  he  shall  derive  no  benefit  from  this 
unlawful  act.  If  the  party  himself  is  the  cause,  wherefore  the 
condition  cannot  be  performed,  he  shall  never  take  advantage. 
Co.  Lit.  206.  Doug.  661.  1  Roll.  Abr.  454.  pi.  8.  Godb.  76. 
5  rin.  246.  pi.  25. 

We  trust  that  tue  have  said  enough  to  convey  our  sentiments 
on  the  first  point.  Our  answer  to  the  question,  as  proposed,  is^ 
that  such  warrants  may  or  may  not  be  valid  and  effectual  in  law 
against  the  commonwealth,  according  to  the  several  times  and 
existing  facts  accompanying  sach  warrants.  The  result  of  our 
opinion,  founded  on  our  best  consideration  of  the  matter  is,  that 
every  case  must  depend  on,  and  be  governed  by,  its  own  pecu- 
liar circumstances. 

The  second  question  for  decision  is,  Are  the  titles  that  have 
issued  from  the  land-office  under  the  act  aforesaid,  whether  by 
warrant  or  patent,  good  and  effectual  against  the  commonweidth, 
Dr  any  person  claiming  under  the  act  aforesaid,  in  cases  where 
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such  tides  have  issued  on  the  authority,  and  have  been  grounded    1802, 
on  the  certificates  of  two  justices  of  the  peace,  usually  called  v-.-v-*^ 
prevention  certificates,  without  any  other  evidence  being  given  of 
the  nature  and  circumstances  of  such  prevention,  whereby,  as  is 
alleged,  the  conditions  of  settiement,  improvement,  and  resi* 
dence,  required  by  the  said  act,  could  not  be  complied  with? 

It  was  stated  in  evidence  on  the  motion  for  the  mandamus^ 
and  proved  on  this  trial,  that  the  board  of  property  being  desi- 
reus  of  settling  a  formal  mode  of  certificate,  on  which  patents 
might  issue  for  lands  north  and  west  of  the  rivers  Ohio  and 
Alleghany^  and  Conewango  creek,  required  the  opinion  of  Mn 
lagersolly  the  then  attorney-general  thereon ;  and  on  due  consi- 
deration, a  form  was  afterwards  adopted  on  the  21st  of  December 
1797,  which  was  ordered  to  be  published  in  the  Pittsburgh  ga- 
zette, and  patents  issued  of  course,  on  the  prescribed  form  l}eing 
complied  with. 

The  received  opinion  of  the  supreme  executive  magistrate, 
the  attorney-general,  the  board  of  property,  and  of  a  respectable 
part  of  the  bar,  (whose  sentiments  on  legal  questions  will  always 
have  great  and  deserved  weight)  at  that  day,  certainly  was,  that 
if  a  warrant-holder  was  prevented  by  force  of  arms  of  the  ene- 
mies of  the  United  States  from  making  his  actual  setdement, 
withm  two  years  after  the  date  of  his  warrant,  and  aftei*wards 
persisted  in  his  endeavours  to  make  such  settlement,  that  the 
condition  was  extinguished  and  gone.  Persisting  in  endeavours^ 
was  construed  to  mean  something;  attempts,  essays,  &c.;  but  that 
did  not  imply  absolute  success,  or  accomplishment  of  the  objects 
intended  to  be  effected.  By  some  it  was  thought,  that  the  endea- 
vours were  only  to  be  commensurate  as  to  the  time  of  making  the 
actual  settlement,  and  were  tantamount,  and  should  avail  the 
parties  ^  in  the  same  manner  as  if  the  actual  settlements  had 
been  made  and  continued." 

The  decisions  of  the  Court  in  Morrises  Lessee  v.  Neighman  (1) 
and  others  at  Pittsburgh^  May  1799,  tended  to  make  the  former 
opinion  questionable;  and  two  of  the  justices  of  the  Supreme 
Court  adopted  a  different  doctrine,  in  their  judgment  between 
the  Holland  company  and  Tench  Cox*  ^2) 

In  the  argument  in  that  case,  it  was  insisted  by  the  counsel  for 
the  plaintiffs,  that  the  board  of  property  in  their  resolves,  and  the 
governor  by  his  patent,  represented  the  commonwealth  pro  hac 
vice;  and  that  interests  vested  under  them,  which  could  not  after- 
wards be  defeated. 

We  cannot  subscribe  hereto.  If  the  conditions  of  settlement, 
improvement,  and  residence,  are  indispensable  at  all  events;  they 
become  so  by  an  act  of  the  different  branches  of  the  legislature. 
The  governor  who  has  a  qualified  negative  in  the  passing  x)f  laws, 

(1)  See  ante.p,  209,  (2)  See  ante  p.  170. 
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1802,  cannot  dispense  with  their  injunctions;  and  it  cannot  be  said  that 
u-Y-"-^  ^^^^  c^s^  ^^^  within  the  meaning  of  the  9th  section  of  the  second 
article  of  the  constitution.  "  The  governor  shall  have  power  to 
**  remit  fines  and  forfeitures,  and  to  gi^nt^'reprieves  and  pardons 
"  except  in  case  of  impeachment."  It  relates  merely  to  penal- 
ties consequent  on  public  offences.  Nor  can  it  be  pretended  that 
the  board  of  property,  by  any  act  whatever  of  their  own,  can  de- 
rogate from  the  binding  force  of  law.  But  the  fact  is,  an  inten- 
tion of  dispensing  with  the  law  of  1792,  cannot  with  any  degree 
of  justice  be  ascribed  to  the  governor,  or  board  of  propert}s  for 
the  time  being.  They  considered  themselves  in  their  different 
functions  virtually  discharging  their  respective  duties,  in  carr}- 
ing  the  act  into  execution,  according  to  the  general  received 
opinion  of  the  day;  they  never  intended  to  purge  a  forfeiture  if 
it  had  really  accrued,  nor  to  excuse  the  non-performance  of  a  con- 
dition if  it  had  not  been  complied  with;  agreeably  to  the  public 
will  expressed  in  a  legislative  contract. 

The  rule  of  law  is  thus  laid  down  in  England,  A  false  or  par- 
tial suggestion  by  the  grantee  of  the  king  to  the  king*s  prejudivcy 
whereby  he  is  deceived,  will  make  the  grant  of  the  king  void. 
Hob.  "229.  Cro.  E.  632.  TeL  48.  1  Co.  44.  a.  51.  b.  3  Leon.  5. 
2  Hawk.  398.  Black.  226.  But  where  the  words  are  the  words 
of  the  king,  and  it  appears  that  he  has  ojily  mistakai  the  laiOy 
there  he  shall  not  be  said  to  be  so  deceived  to  the  avoidance  of  the 
grant.  Per  Sir  Samuel  Eyre^  J^^-'^f"  -^^-  Ray*  50.  6  Co.  55.  b. — 
56  b.  accord.  But  if  any  of  the  lands  concerning  which  the  ques- 
tion arises,  became  forfeited  by  the  omission  of  ceitain  acts  en- 
joined on  the  warrant-holders,  they  do  not  escheat  to  the  govern- 
or for  the  time  being,  for  his  benefit,  nor  can  he  be  prejudiced 
as  governor  by  any  grant  thereof,  they  become  vested  in  the 
whole  body  of  the  citizens,  as  the  property  of  the  commonwealth, 
subject  to  the  disposition  of  the  laws. 

We  are  decidedly  of  opinion,  that  the  patents,  and  the  preven- 
tion certificates  recited  in  the  patents,  are  not  conclusive  evidence 
against  this  commonwcalth,or  any  person  claiming  under  the  act  of 
3d  oi  April  1792,  of  the  patentees  having  performed  the  conditions 
enjoined  on  them,  although  they  have  pursued  the  form  prescrib- 
ed by  the  land-officers.  But  we,  also,  think,  that  the  circumstance 
of  recital  of  such  certificates  will  not  ipso  facto  avoid  and  nul- 
lify the  patent,  if  the  actual  settlement,  improvement,  and  re- 
sidence, pointed  out  by  the  law,  can  be  established  by  other  proof. 

We  must  repeat  on  this  head,  what  we  asserted  on  the  former, 
that  every  case  must  be  governed  by  its  own  peculiar  circum- 
stances. Until  the  facts  really  existing,  as  to  each  tract  of  land, 
are  ascertained  with  accuracy,  the  legal  conclusion  cannot  be 
drawn -with  any  degree  of  correctness.  Ex  facto  oritur  jus. 

2d.  Here  we  feel  ourselves  irresistibly  impelled  to  mention  a 
difficult)',  which  strikes  our  minds  forcibly.  Our  reflections  on  the 
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h  subject  have  led  us  to  ask  ourselves  this  question  on  our  pillows:     1802* 
i  What  would  a  wise,  just,  and  independent,  chancellor  decree  on  u^y^^ 
;  die  last  question?  Executory  contracts  are  the  peculiar  objects  of 
^  chancery  jurisdiction,  and  can  be  specifically  enforced  by  chance- 
.T\'  alone.    Equit}'  forms  a  part  of  our  law,  says  the  late  Chief 
Justice  truly.  1  DalL  213. 

If  it  had  appeared  to  such  a  chancellor,  by  the  pleadings,  or 
other  proofs,  that  the  purchase  money  had  been  fully  paid  to  the 
\  government  by  the  individual  for  a  tract  of  land,  under  the  law 
'  of  the  3d  April  1792;  that  times  of  difficulty  and  danger  had  inter- 
vened ;  that  sums  of  money  had  been  expended  to  effect  an  actual 
setdement,  improvement,  and  residence,  which  had  not  been  ac- 
I  complished  fully;  that  by  means  of  an  unintentional  mistake^  on 
the  part  of  the  state-officers,  in  granting  him  his  patent  (tjie  officers 
not  led  to  that  mistake  by  any  species  of  fraud  or  deception  on 
the  part  of  die  grantee)  he  had  been  led  into  an  error ^  and  lulled 
into  a  confidence^  that  the  conditions  of  the  grant  had  been  legally 
I  complied  with,  and,  ther.efore,  he  had  remitted  in  his  endeavours 
therein :  Would  not  he  think,  that  under  all  these  circumstances, 
I  thus  combined,  equity  should  interpose  and  mitigate  the  rigid  law 
[of  forfeiture,  by  protracting  the  limited  periods f    And  would  it 
I  not  be  an  additional  ground  of  equity,  that  the  political  state  of 
the  country  has  materially  changed  since  1 792,  by  a  surrender  of 
I  the  western  posts  to  the  government  of  the  United  States^  and 
peace  with  the  Indian  nations,  both  which  render  an  immediate 
setdement  of  the  frontiers,  in  some  measure,  less  necessarj'  than 
heretofore? 

F  But  it  is  not  submitted  to  us  to  draw  the  line  of  property  to 
these  lands ;  they  must  be  left  to  the  cool  and  temperate  de- 
I  cisions  of  others,  before  whom  the  questions  of  tide  may  be  agi- 
tated: We  are  confined  to  the  wager  on  the  matters  before  us; 
and  on  both  questions  we  have  given  you  our  dispassionate  sen- 
timents, formed  on  due  reflection,  according  to  the  best  of  our 
judgment.  We  are  interested  merely  as  cominon  citizens,  whose 
safety  and  happiness  is  involved  in  a  due  administration  of  the 
laws.  We  profess,  and  feel,  an  ardent  desire,  that  peace  and  tran- 
quillity should  be  preserved,  to  the  most  remote  inhabitants  of 
this  commonwealth. 

The  jury  found  a  general  verdict  in  favour  of  the  attomev- 
general,  on  the  feigned  issue;  and  judgment  was  rendered  m 
Aese  words:  "  Whereupon  it  is  considered  by  the  Court  here, 
**  that  the  said  attorney-general  do  recover  of  the  said  grantees, 
^  his  damages,  costs,  and  charges,  aforesaid,  amounting  in  the  ' 
^  whole  to  two  hundred  dollars  and  six  cents,  and  the  Court  ac- 
**  cordingly  render  judgment  thereon  for  the  plaintiff,  subject  to 
"  the  provuso  in  the  9th  section  of  the  act  of  assembly,  passed  the 
"  third  day  of  April  1792." 
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j  Jones  ct  al.  versus  The  Insurance  Company  of  North- 
America. 

COVENANT,  on  a  policy  of  insurance,  dated  die  30th  of 
November  1792,  upon  the  freight  of  the  brig,  called  the  Ben- 
jamin Franklin^  valued  at  3000  dollars,  for  a  voyage  "  at  and  from 
"  Bourdeaux  to  a  port  in  the  United  States^'*  against  **  die  seas, 
*^  &C.  arrests,  restraints,  detainments  of  all  kings,  &c."  in  the 
usual  terms  of  the  printed  policies.  The  premium  was  six  per 
cent*;  and,  it  was  declared,  ^^  that  this  insurance  is  made  on  the 
"  freight  of  the  above  brig,  valued  at  the  sum  insured,  for  two 
"  thirds  thereof,  &c." 

On  the  evidence,  it  appeared,  that  the  brig  sailed  from  Bour- 
deax  on  the  17th  day  of  November  1792,  bound  for  Philade^Ma; 
but,  on  the  20th  of  November^  before  she  had  reached  the  moutii 
of  the  Garonne^  she  was  embargoed  by  the  French  government. 
The  embargo  continued  until  the  10th  of  Jamiary  1793;  when 
the  brig  prosecuted  her  voyage;  arrived  at  Philadelphia  on  the 
5th  of  March :  and  there,  on  delivery  of  the  cargo,  the  assured 
received  the  amount  of  the  freight,  originally  stipulated  to  be 
paid,  from  the  respective  shippers. 

During  the  embargo,  however,  an  expense  was  incurred,  foi 
the  seamen's  wages  and  provisions,  and  extra-pilotage,  amount* 
ing  to  875  dollars  and  13  cents,  for  tw^o  thirds  of  which  ^accord- 
ing to  the  proportion  of  freight  insured)  the  plaintiffs  claimed  tc 
be  indemnified,  by  the  underwriters  upon  the  present  policy:  and 
the  validity  of  this  claim,  was  the  only  matter  in  coniro\'ersy 
upon  the  trial  of  the  cause* 

For  the  plaintiffs^  it  was  contended,  that  the  expenses  incurred 
during  the  embargo,  were  a  direct  consequence  of  the  embargo 
operating  as  a  partial  loss  opon  the  freight;  that,  therefore,  tlw 
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fium  ought  to  be  psud,  or  reimbursed,  by  the  defendants,  so  far  1802. 
as  the  mterest  of  the  plaintilFs  extended ;  diat  the  expenses  of  the  \_,-^r^ 
embargo,  might  either  be  estimated  by  the  jury,  upon  a  con- 
sideration of  the  time,  and  the  burthen  of  the  vessel;  or  firom  the 
actual  disbursement  Twhich  the  counsel  for  the  defendants  agreed 
and  admitted)  and  that  the  premium,  bemg  paid  for  an  insur- 
ance against  the  peril  of  an  embargo,  applied  to  a  partial,  as  well 
as  to  a  total,  loss  of  the  frieght.  In  the  course  of  the  plainti£Fs'  ar- 
gument, the  following  books  were  cited:  Mill,  on  Ins.  339.  Parij 
121.  124.  Abb.  274,  5.  282,  3,  4,  5,  6.  2  Marsh.  620.  628.  2  T. 
Rep.  414.  1  Fal.  Com.  168, 169,  170.  1  Emerig.  539.  Park,  S3. 
1  T.  Rep.  127.  129.  132.  4  T.  Rep.  208.  210,  211.  6  T.  Rep. 
413.  419.  422,  423.  425.  Park,  127.  1  Mag.  250.  254.  7  T.  Rep. 
421.  Park,  78.  2  East,  544.  1  Boiuf.  fcP  PuU.  203.  Dottg.  268. 
586.  1  East,  228.  2  Burr.  696. 

For  the  defendants,  it  was  insisted,  that  on  this  policy  upon 
freight,  specifically,  the  expenses  of  seamen's  wages,  &c.  during 
the  embargo,  were  not  recoverable ;  for,  the  brig,  coming  to  her 
port  of  delivery  in  safety,  had  earned,  and  actusdly  had  received, 
her  whole  freight.  Besides,  it  was  contended,  that  such  an  allow- 
ance would  be  contrary  to  an  established  and  uniform  usage, 
among  merchants  and  underwriters;  and  it  was  attempted  to  prove 
by  the  testimony  of  witnesses,  and  the  certificates  of  insurance 
brokers  (admitted  by  consent)  that  such  an  usage  existed.  The 
attempt  failed,  however,  on  the  investigation;  and  the  verdict  of 
the  jury  gave  a  negative  to  the  usage.  In  the  course  of  the  ar- 
gument for  the  defendants,  the  following  books  were  cited.  1  T. 
Rep.  127.  Park,  59.  2  Marsh.  628.  4  7^  Rep.  210.  Abb.  221,2, 
3.  2  Marsh.  570.  625, 6.  628.  1  Emerig.  539.  Pothier,  "  Charter 
Party. '^  35.  Park,  116.  Abb.  228,  9.  2  Marsh.  467.  Park,  124- 
Wesk.  252,  3.  499.  135.  244.  Beawes.  L.  M.137.  4  T.  Rep.  208. 
1  Mag.  168,  9,  170. 

The  Chief  Justice  delivered  the  unanimous  opinion  of  the 
Court  (all  the  Judges  being  present)  in  the  charge  to  the  jury. 

Shippen,  Chief  Justice.  There  is  no  direct  judicial  authority 
.  in  die  books,  upon  the  case  now  before  the  Court.  The  case 
must,  therefore,  be  decided  either  upon  principle,  or  upon  usage. 
The  present  policy  is  an  insurance  upon  freight,  against  the 
peril  of  an  embargo,  as  well  as  against  the  other  enumerated 
perils.  The  expense  for  seamen's  wages  and  provisions,  claimed 
upon  the  policy,  was  an  immediate  consequence  of  the  embargo 
ztBourdeaux.  That  expense,  it  has  been  often  decided,  does  not  fall  > 
upon  the  underwriters  of  the  ship,  or  the  cargo ;  but,  it  is  remark- 
able, that  Judge  Buller  (a  Judge  of  uncommon  understanding 

emphatically 

must  bear 

it, 


and  precision)  when,  concurring  in  that  opinion,  eir 
adds,  "  the  freight  must  bear  it:"  and,  if  the  freight 
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1802*    it,  the  implication  is  strongs  that  the  policy  upon  freight,  must 
Smmrnym^  hc  thc  appropriate  instrument  of  indemnity. 

Considering  the  point,  however,  abstractedly,  upon  principle,  it 
is  naturally  asked,  why  the  law  should  admit,  upon  every  other 
subject  of  insurance,  a  recover)^  against  the  underwriters,  lor 
a  partial,  as  well  as  for  a  total,  loss ;  and  exclude  such  a  recov'cn', 
in  tlie  instance  of  freight?  Freight  is  exposed  to  a  partial  dimi- 
nution of  its  value,  as  well  as  the  ship,  or  the  carp;o;  and,equaU 
ly  with  those,  contributes  to  the  payment  of  a  general  average, 
arising  from  a  loss,  in  its  nature  partial.  The  assured  on  freight, 
too,  may  abandon  to  the  underwriters,  in  the  same  cases  of  a 
loss,  not  actually,  but  constructively,  total,  in  which  the  abandon- 
ment is  permitted  to  the  assured  upon  die  ship,  or  cargo.  Where, 
then,  is  the  ground  of  descrimination,  upon  the  present  question.^ 
Though  tlie  assured  receive,  nominally,  the  amount  of  the 
freight,  from  the  shippers,  they  receive,  in  fact,  so  much  less  of 
the  valued  freight,  than  they  wpuld  have  received,  if  there  had 
been  no  embargo,  as  is  the  amount  of  the  expense,  which  the 
embargo  occasions.  The  injury  is  done  exclusively  to  the  freight j 
and  if  the  detention  were  long,  it  might,  in  some  cases,  amount 
to  the  whole  freight.  Now,  every  insurance  is  meant  to  be  an 
indemnity;  but  refuse  to  pay  the  assured  upon  freight,  the  ejttra- 
charge,  a  charge  not  contemplated  in  the  ordinary  course  of  the 
voyage,  which  falls  upon  freight,  in  consequence  of  an  embargo 
(a  risque  insured  against)  and  how  can  the  insurance  be  called 
an  indemnity?  In  short,  though  the  case  has  not  hitherto  been 
expressly  decided;  and  though  we  have  not  had  much  time  for 
deliberation;  yet,  we  think,  that  as  far  as  the  opinion  of  the 
Judges  of  England  can  be  ascertained,  by  a  fair  inference,  from 
the  expressions  of  the  books;  and,  we  are  confident,  by  a  faff 
application  of  the  principle  of  insurance;  the  plaintiffs  are  entided  . 
to  a  verdict,  unless  there  is  a  setUed,  uniform,  usage  of  com-  , 
merce,  to  the  contrary.  i 

The  existence  of  such  a  usage  was  strongly  stated,  in  the  ! 
opening  of  the  defence;  and  we  expected  to  receive  light  and  i 
satisfaction  from  the  evidence  upon  the  subject:  for,  the  usages  J 
of  any  trade;  but,  above  all,  the  usages  of  trade  and  commerce, 
in  giving  a  practical  construction  to  policies  of  insurance;  are  of  | 
so  high  a  consideration,  that  they  art^  deemed  to  be  a  part  of  the  j 
express  and  written  contract,  whenever  they  are  proved  with  suf-  | 
ficient  certainty.    Nor  is  a  usage  of  trade,  to  be  scanned  by  the  j 
strict  rules,  for  the  allowance  of  a  common  law  custom.  If  it  exists; 
if  it  is  known  and  uniform;  and  if  it  is  not,  in  itself,  unlawful; 
.  it  ought  to  prevail  in  the  decision  of  a  commercial  controversy. 

But,  we  confess,  that  we  have  been  disappointed  in  our  own 
general  expectations ;  though  we  leave  it  to  the  jury  (whose  ex- 
clusive province  it  is)  to  decide  upon  the  proof  of  the  usage,  in 
the  present  case.    It  appears,  that  the  question  has  seldom  oc- 
curred 
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curred  among  the  merchants  and  underwriters  of  Philadelphia;  1802. 
and,  in  the  few  instances,  in  which  it  has  occurred,  the  demand  u»y/ 
has  been  as  often  allowed,  as  it  was  rejected.  Sdll,  however, 
we  repeat,  the  jury  have  a  right  to  pronounce  their  own  sense 
of  the  evidence.  If  they  think,  a  commercial  usage  upon  the 
subject  has  been  proved,  in  opposition  to  the  claim  of  the  plain- 
tiffs, their  verdict  must  be  for  the  defendants.  But,  in  the  ab- 
sence of  any  commercial  usage,  the  weight  of  authority  and  prin« 
ciple,  seems  to  call  for  a  contrary  decision. 

Verdict  for  the  plaintiffs. 

Dallas^  for  the  plaintiffs. 

Ingersollj  £.  TUghman,  and  Moylan^  for  the  defendants. 


The  same  Cause. 

THE  charge  was  delivered  on  Friday  evening,  the  17th  of 
December^  and  the  Court  immediately  adjourned.  On  the 
next  morning,  when  the  jury  were  at  the  bar,  ready  to  deliver  a 
verdict,  the  defendant's  counsel,  for  the  first  time,  tendered  ex- 
ceptions to  the  charge  of  the  Court.  The  counsel  for  the  plain- 
tiff insisted,  that  the  exceptions  were  tendered  too  laie ;  and  the 
Court  kept  the  subject  under  adviselnent,  that  the  parties  might 
examine  the  precedents. 

At  a  subsequent  day,  the  plaintiffs'  counsel,  admitted  that  there 
was  a  \'ariance  in  the  precedents;  and  that  the  statute  of  WesU 
2. 13  Ed*  1.  (which  gives  the  bill  of  exceptions)  is  silent  on  the 
point.  But  he  contended,  that  as  all  the  books  of  practice  de- 
clare, that  the  exception  must  be  taken  at  the  trial;  and  that  the 
bill  itself  must  be  tendered  before  the  verdict;  the  notice  of  the 
exception  must  be  taken,  imtanter^  when  the  exceptionable  mat- 
ter occm-s,  though  the  form  may  be  afterwards  drafted.  Bull.  N. 
P.  315.  319.  Tidd.  312.  314,  315.  317.  1  Salt.  288.  2  BL  Rep. 
929.  Coxvp.  494.  1  BL  Rep.  556.  11  Mod.  175^  6.  8  Mod.  220, 1. 
2  H.  Bl.  200.  8.  2  T.  Rep.  54.  3  Burr.  1692.  1  Bl.  Com.  556, 7. 
Lilly's  Ent.  *9,  250.  275.  iBons.  i^  PuU.  32.  Cro.  C.  341. 
Doug.  122. 

The  opposite  counsel,  referring  to  the  same  precedents,  relied 
upon  the  the  form  in  Bull.  N.  P.  and  insisted,  that  a  bill  of  ex- 
ceptions to  the  charge,  might  be  tendered  at  any  time  before  th-* 
verdict.  ^ 

By  the.  Court:  On  a  consideration  of  the  authorities  cited, 
and  of  our  own  practice,  we  do  not  think,  that  the  defendants 
were  too  late  in  tendering  their  exceptions.  The  bill,  therefore, 
mav  be  reduced  to  form,  and  will  be  allowed.    Even  if  we  had 

Vol.  IV.  2  K  doubted 
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1802.    doubted  on  this  point,  we  should  have  been  inclined  to  afford  an 
C^y^^^  opportunity,  for  the  revision  of  our  opinion  on  the  principal 
question ;  however  satisfied  ^e  are,  in  our  own  minds,  that  it  i& 
correct  in  principle  and  law.  (1) 


Cochran  et  al.  versus  Cummings. 

CASE,  for  goods^old  and  delivered.  There  was  a  special  de- 
fence, that  the  defendant  had  sold,  and  conve}'ed  to  the 
plaintiffs,  a  quantity  of  land  in  the  county  of  Northvryiberland^  in 
satisfaction  of  their  demand;  and  the  deed  of  conveyance,  dated 
in  June  179%  was  produced.  But  the  plaintiffs  insisted,  1st  That 
they  took  the  conveyance  only  as  a  collateral  security:  and,  2dly. 
That  they  were  imposed  upon  by  the  defendant,  as  to  the  quafi- 
ty  of  the  land. 

On  the  first  point,  the  evidence  was  contradictor}';  and  the 
Court  left  it,  implicitly,  to  be  decided  by  the  jury. 

On  the  second  point,  it  was  proved,  that  the  defendant  had 
represented  the  land  as  very  valuable;  saying,  that  it  was  such 
as  would  sell,  in  two  or  three  years,  for  a  price,  from  two  to  six 
dollars  an  acre:  but,  in  fact,  the  land  was  a  part  of  a  mountain, 
commonly  called  ^^  J ack^s  Second  Mountain;'*^  so  rude,  that  it 
could  not  be  cultivated;  and  so  steep,  that  it  was  inaccessible, 
even  to  take  off  the  wood,  without  incalculable  expense  and  la- 
bour.   In  the  charge  of  the  Court,  on  this  point,  it  was  said, 

By  Shippen,  Chief  Justkei  Wherever  there  is  a  gross  mis- 
representation of  facts,  relating  to  the  subject  of  a  contract,  the 
contract  is  fraudulent  and  void.  If,  therefore,  the  jury  shaH  be 
of  opinion,  that  such  a  misrepresentation  was  made,  in  the  present 
instance;  they  should  consider  the  conveyance  as  no  payment, 
although  the  plaintiffs  agreed,  under  the  deception,  to  accept  it 
in  satisfaction ;  and  the  verdict  must  be  for  damages  to  the  whole 
amount  of  the  demand. 

Verdict,  accordingly,  for  the  plaintiffs^  whole  dcmandi. 

IngersoU^  and  Heatlt/^  for  the  plaintiffs. 
M»  Levy^  and  Porter^  for  the  defendant. 

(1)  In  the  case  o^  Kingston  v.  Girard,  the  Court  declared,  that,  after  \mg 
and  mature  consideration,  they  were  perfectly  satisfied  with  their  decision  in 
yonet  et  at.  v.  The  Insurance  Company  of  Nerth  Aim/erica.  The  case  is  still  de- 
pending in  the  High  Court  of  Errors  and  Appeals,  upon  the  bill  of  exceptions. 
It  has  been  once  argued  there;  but  a  second  argument  has  become  neces- 
sary, in  consequence  of  several  changes  on  the  bench. 

Fitzgerald 
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1802. 
Fitzgerald  'versus  Caldwell's  Executors.  Wv*-' 

THE  original  cause  being  remitted  to  the  Supreme  Court, 
upon  the  decision  of  the  High  Court  of  Errors  and  Ap- 
peals, (1)  this  scire  facias  was  brought  to  enforce  the  judgment 
against  CaldwclTs  executors,  returnable  \jq  September  term  1798; 
and  issue  was  therein  joined  upon  the  plea  of  "  Payment." 

To  maintain  the  plea,  the  defendant's  counsel  recapitulated 
the  facts  set  forth  in  the  report  of  Fitzgerald  v.  Caldwell^  2  DalL 
Rep.  215.;  and  contended,  that,  while  the  attachments  were  de- 
pending, Caldwell  was  not  liable  for  interest;  that  as  soon  as  the 
original  question  had  been  decided,  upon  the  trial  of  one  of  the 
attachments,  (in  January  1793)  favourably  to  the  clsum  of  the 
present  plaintiff,  CaldtveU^  at  his  own  peril,  paid  the  principal 
sum,  due  at  the  time  the  note  was  given  to  Fitzgerald ;(2)  that  no 
question  of  interest  was  decided  by  the  High  Court  of  Errors 
and  Appeals;  and  that  the  judgment  of  that  Court,  is  not  a  bar 
tethe  inquiry,  in  the  present  suit,  whether  any  thing  is  due, 
cither  for  principal,  or  interest. 

For  the  plaintiff,  it  was  urged,  that  by  the  agreement  of  th'e 
parties,  the  judgment  nw/,  rendered  on  the  report  of  the  referees, 
in  January  1791,  was  made  absolute,  with  a  stay  of  proceedings, 
till  one  of  the  attachments  should  be  tried;  that  this  judgment, 
being  for  a  sum  certain,  to  wit,  5009/.  5s*  Id*  carried  interest,  of 
course,  unless  the  terms  of  the  agreement,,  or  the  operation  of 
law,  in  cases  of  attachment,  affected  the  right;  1  State  Laxvs^  13. 
DalL  edit,  tiiat  in  point  of  morality,  as  well  as  law,  Caldwell^  who 
had  long  detained,  and  advantageously  employed,  the  money  of 
another  man,  was  bound  to  make  a  reasonable  compensation  for 
the  use ;  that  the  decision  of  the  Supreme  Court,  releasing  Cald- 
well from  the  payment  of  interest,  was  tlie  very  foundation  of  the 
writ  of  error;  and  that  the  High  Court  of  Errors  and  Appeals 

(1)  Sec  the  case,  on  which  the  writ  of  error  was  instituted,  2  Dali  JRep. 

215.  And  the  judgment  of  the  High  Court  of  Errors  and  Appeals,  Ibid. 

216.  (•) 

(2)  The  principal  sum  paid,  was  the  amount  due  in  Aftril  1782;  not  the 
amount  reported  to  be  due  by  the  referees  (5009/.  5*.  Id.)  and  for  which  the 
judgment  was  rendered  absolute  as  of  yanuary  1791.  The- claim  of  the  plain^ 
tiff,  on  the  scire  facias,  was,  therefore,  founded  upon  the  following  calcula- 
tion: 

Report  of  referees  in  .7<in«rtry  1791, £.5009  5  1 

Two  years  interest,  till  payment  in  yanuary  1793,  ...      601  0  0 

'5610  5  1 
Deduct  the  amount  paid  in  January  1793, 3250  0  0 

2360  5  1 

Interest  on  the  balance  till  paynjc^nt, 

(whose 
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1802.    (whose  sentence  could  not  now  be  revised,  modified,  or  annui- 
Cn-y^i^  led)  had  not  only  affirmed  the  judgment  rendered  in  January 
1791,  for  the  fixed  sum  of  5009/.  Sa.  1^.,  but  had  expressly  re- 
versed the  order  to  discharge  Caldwell^  on  payment  of  the  prin- 
cipal sum. 

Shippen,  Chief  Justice.  We  have  neither  the  power,  nor  the 
inclination,  to  impair  the  judgment  of  the  High  Court  of  Errors 
and  Appeals,  by  asserting  a  contrary  opinion,  in  point  of  law; 
nor  by  admitting  evidence  to  undermine  its  authority  with  the 
jury.  The  judgment  oi  January  1791,  with  all  its  legal  inci- 
dents, can  only  now  be  afllected,  by  proof  of  a^ual  payment  and 
satisfaction.  As  to  the  principal  sum  for  which  the  judgment  is 
affirmed  (5009/.  Sa.  \(L)  there  must  be  no  dispute;  and  we  can 
only  now  consider  that  part  of  the  defendant's  ailment  which 
insists,  that,  at  least,  upon  the  amount  of  the  judgment,  no  inte- 
rest ought  to  be  allowed. 

An  act  of  the  general  assembly  has  declared,  "  that  lawful  in* 
**  terest  shall  be  allowed  to  the  creditor,  for  the  sum,  or  value^ 
**  he  obtained  judgment  for,  from  the  time  the  said  judgment 
^^  was  obtained,  til!  the  time  of  sale,  or  till  satisfaction  be  made." 
1  State  Laway  13.  Interest  is,  therefore,  generally  speaking,  a  le- 
gal incident  of  every  judgment:  but,  it  is  contended,  that  the 
|)re8ent  case  ought  to  be  excepted  from  the  rule,  because  an  im- 
mediate payment  was  not  contemplated  by  the  parties  them- 
selves ;  and  because  the  judgment  was  made  absolute,  on  the  ex- 
press condition,  that  it  should  wait  the  trial  of  certain  foreign  at- 
tachments. 

The  agreement,  on  which  the  judgment  was  made  absolute, 
is  recognised  in  the  decision  of  the  High  Court  of  Errors  and 
Appeals,  "  according  to  its  terms.'*  The  genuine  meaning  of  its 
terms  can  only  be  ascertained,  by  considering  what  was  the  real 
subject  in  dispute  under  the  attachments.  In  the  attachment  that 
was  tried  in  January  1793,  the  dispute  appeared  to  be  simply, 
whether  the  evidence  of  Mourns  interest  m  the  debt,  due  from 
Caldwell  to  Vance^  Caldwell  and  Vance^  amounted  to  an  assign- 
ment, legal  or  equitable.  The  meaning  of  the  agreement,  there- 
'  fore,  must  have  be^n  to  stay  proceedings  on  the  judgment,  till 
that  subject  was  investigated.  Now,  the  subject  was  completely 
investigated  on  the  trial,  to  which  I  allude;  and  the  jury  deter- 
mined, that  the  debt  did  not  remain  subject  to  attachments,  as  a 
debt  still  due  to  Vance^  Caldwell^  and  Vance;  but  had  been  previously 
appropriated  and  assigned  to  Moore  and  Johnson.  It  is  true,  that 
the  decision  of  the  High  Court  of  Errors  and  Appeals  recog- 
nises the  agreement  generally;  and  that  the  agreement,  in  its 
own  general  terms,  embraces  a  trial  of  all  the  attachments:  but, 
if  the  first  attachment  could  not  prevail,  it  is  improbable  that  any 
subsequent  attachment  would  succeed;  and,  I  repeat,  that  in  the 

spirit 


Digitized  by 


Googk 


Supreme  Court  of  Pennsylvania.  253 

i^irit  of  die  i^greeement)  a  discussioD  and  decision  of  the  princi*    1802. 
i{de,  ¥ras  alone  contemplated* 

In  this  view  of  the  case,  tht  only  point  to  exercise  the  discre- 
ftkmof  the  Jury,  will  be  (not  whether  any  interest  shall  be  aUow- 
icd  upon  the  judgment,  but)  from  what  period  the  interest  shall 
;  begin  to  run.  The  judgment  being  made  absolute  by  the  agree* 
ment,  a  reasonable  time  should,  perhaps,  be  allowed  for  a  trial, 
as  contemplated  by  the  terms  of  the  agreement;  but  when  the 
trial  in  January  1793,  had  fixed  the  right  of  Moore  and  Johti^ 
\9<m  to  the  debt,  as  assignees  of  Vance,  Caldwell  and  Vance;  and 
when  Ccddwell  himself  had  acquiesced,  in  the  verdict,  by  paying 
^what  he  thought  due,  without  demanding  an  indemnity;  the 
I  Court  cannot  perceive  any  legal,  or  equitable,  ground,  upon 
which  the  right  of  interest  should  be  longer  suspended. 

Upon  the  whole,  we  think,  that  interest  ought  not  to  be  allow- 
1  ed,  upon  the  sum  fixed  by  the  judgment  of  January  1791,  until 
I  the  diecision*in  Jarmary  1793;  but  that  the  interest  ought  to  run 
from  that  period.    Although  Caldwell  himself  asked  no  indem- 
[  aity,  on  the  payment  which  he  made,  we  shall  think  it  proper,  in 
I  aid  of  the  executors,  to  direct  an  indemnity  against  the  attach- 
ments to  be  given,  before  the  amount  of  the  verdict,  on  this  oc- 
casion, b  paid. 

Verdict  for  the  plaintiiF.  (1) 

E,  Tilghman^  Lewis,  and  Dallas,  for  the  plaintiff. 
IngersoU,  and  M^Kean,  for  the  defendants. 


The  Commonwealth  versus  Gibbs. 

THIS  was  an  indictment,  on  the  17th  section  of  the  election 
law  (4  State  Laws,  p.  342.  Dall.  edit.)  which  provides 
(among  other  things)  that  ^^  if  any  officer  of  the  election  shall  be 
**  threatened,  or  violence  used  to  his  person,  or  interrupted  in 
"  the  execution  of  his  duty,  every  person  who  shall  be  guilty  of 
"  such  intimidation,  threats,  violence,  or  interruption,  being  con- 
"  victed  thereof,  shall  be  fined  and  imprisoned  for  the  same,  at 
^^  the  discretion  of  the  Court,  not  exceeding  six  months  imprison- 
"  ment,  nor  exceeding  one  hundred  dollars  fine." 

The  facts  were  briefly  these;  Mr.  Beckley,  the  prosecutor, 
was  appointed  a  j^idge,  at  the  general  election  in  October  1801. 
Mr.  Gibbs,  the  father  of  the  derendant,  presented  his  ballot,  but 
hefore  accepting  it,  Mr.  Beckley  insisted,  that  he  should  answer 
the  following  questions:  1st.  Did  you,  at  any  time  during  the 

(1)  Tlie  indemnity  waa  given  to  the  satisfaction  of  the  Judges,  and  the  ex- 
f tutors  paid  tlie  amount  of  tlie  %'erdict  into  Court.  Thus  terminated  in  1802, 
a  suit  commenced^  in  ftict,  twenty  years  before,  in  ir82! 

America^i 
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1802.    American  war,  join  the  British  army?    2d.  Or  take  an  oath 
^^■y— ;  of  allegiance  to  the  king  of  Great  Britain}  '3d,  Or  were   you 

attainted  of  treason  against  the  United  States^  or  the  state  of 

Pennsylvania  i  Mr,  Gibbs  declined  answering  the  questions ^  and! 

(after  some  altercation)  his  son,  the  defendant,  shaking  his  fist 

at  Beckleyj  said,  "  I  will  see  you  to-morrow." 

Two  grounds  of  defence  were  taken  by  In^ersoll  and  Lewisi 
1st.  That  the  judge  of  the  election  was  not  m  the  performance 
of  a  duty,  when  he  proposed  such  questions  tp  an  elector.  The 
act  of  assembly  declares  who  may  vote ;  and  as  to  the  enume- 
rated requisites  to  constitute  a  right  of  voting,  the  voter's  oadi, 
or  affirmation,  may  be  demanded.  After  the  repeal  of  the  test 
laws,  every  citizen,  who  had  not  been  attainted,  had  a  right  to 
vote.  But  the  questions  are  not  pointed  to  the  qualification  de- 
signated in  the  act;  the  answers  to  those  questions  might  tend  to 
criminate  the  voter  himself;  for,  if  attainted,  he  would  still  be 
liable,  (notwithstanding  the  treaty  of  peace)  to  the  Corruption  of 
blood,  imder  the  old  state  constitution,  the  treaty  of  peace  not 
operating  as  a  reversal  of  the  attainder;  and  no  lawyer  ever  sug- 
gested, or  would  assert,  that  a  man's  vote  could  be  rejected,  un- 
less he  answered  questions  thus  tending  to  the  exposition  of  his 
own  guilt.  1  Styl.  Pr.  Rep.  675.  3  BL  Com.  268.  363,  4.  Doug. 
572.  Soli.  153.  4  State  Trials,  74,7.  2d.  That  it  is  materiS, 
on  the  present  indictment,  to  prove  that  the 'defendant  acted 
witli  design  to  influence  unduly,  or  to  overawe  the  election,  or 
to  restrain  the  freedom  of  choice :  whereas  it  is  evidently  the 
case  of  a  son  interposing,  to  protect  an  aged  and  infirm  parent 
fiom  insult;  and  his  actions,  as  well  as  words,  were  the  mere 
ebullition  of  sudden  passion. 

Peed  and  Dickerson^,  for  the  commonwealth,  admitted  that  no 
answer  could  be  exacted,  which  would  expose  a  man  to  penal 
consequences;  but  they  insisted,  that  the  answers  to  the  ques- 
tions proposed  (though  in  the  affirmative)  would  not,  at  this  day, 
involve  the  voter  in  any  jeopardy  of  life,  liberty,  property,  or 
penalty.  The  answers  could  only  prove  him  (if  in  the  affirma*' 
tive)  to  be  an  alien;  and  an  alien  may  certainly  be  compelled  to 
disclose  his  foreign  birth.  Park.  164.  The  questions  were  calcu* 
lated  to  ascertain  a  fact,  on  which  the  right  to  vote  depended. 
None  but  citizens  can  vote.  Now,  although  every  man  (even  a 
native  of  America)  had  a  right  to  chuse  his  party  in  the  revolu- 
tionary war  (1  DalL  Rep.  53.)  yet,  if  he  took  an  oath  of  allegi- 
ance to  Great  Britain,  or  joined  her  armies,  he  determined  his 
election;  and  in  neither  of  these  cases,  any  more  than  in  the  cas^i 
of  an  attainder,  could  he  vote  at  our  elections,  as  a  qualified 
citizen.  If,  then,  the  judges  of  the  election  acted  within  the 
limits  of  an  official  discretion,  in  proposing  the  questiens,  the 
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lifted  fist,  and  threatening  words,  of  the  defendant,  bring  the  case    1802. 
clearly  within  the  description  and  punishment  of  the  law.  ^^^'^r^^ 

The  Court  delivered  a  full  and  decided  opinion,  in  the 
charge  to  the  Jury,  that  the  questions,  proposed  by  the  judges  of 
the  election,  were  illegal;  that  Mr.  Beckly  could  not,  fi^erefore, 
be  considered  in  the  execution  of  his  duty,  when  he  insisted 
upon  an  answer  to  those  questions;  and  that,  consequently,  the 
defendant  was  not  liable  to  an  indictment,  under  the  election 
law  (however  he  might  otherwise  be  charged)  for  resisting,  in 
the  way  that  he  did,  the  demand  upon  his  father,  to  answer  ques- 
tions tending  to  criminate  himself. 

Verdict,  not  guilt}\ 


The  Coramon\\t^ih  versus  Franklin  et  al. 

IN  August  Session  1801,  of  the  Court  of  Quarter  Ses9ions,  the 
grand  jury  of  Luzerne  county  presented  the  following  indict- 
ment: 

"  Luzerne  county  ss. 
"  The  Grand  Inquest  for  the  body  of  the  county  of  Luzerne^ 
"  upon  their  oaths  respectively  do  present,  that  John  Franklin^ 
"  Elisha  Satterlee^  and  John  Jenkins^  all  late  of  the  said  county, 
"  yeomen,  on  the  first  day  of  August^  in  the  year  of  our  Lord  one 
^  thousand  ei^t  hundred  and  one,  at  the  county  aforesaid,  and 
^  within  the  jurisdiction  of  this  Coujt,  unlawfully  did  com- 
**  bine  and  conspire,  for  the  purpose  of  conveying,  possessing,  and 
**  settling,  on  certain  lands  within  the  limits  of  the  county  afore- 
^  said,  under  a  certain  pretended  title  not  derived  from  the  au- 
**  thority  of  this  commonwealth,  or  of  the  late  proprie^ries  of 
"  Penns^yhanta  before  the  revolution,  to  the  evil  example  of  all 
'*  others  in  like  manner  offending,  contrary  to  the  form  of  the 
^  act  of  general  assembly  of  this  state  in  such  case  made  and 
"  provided,  and  against  the  peace  and  dignity  of  the  common- 
**  wealth  of  Pennsyhanta^  &c. 

"  And  the  Jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
^  further  respectively  present,  that  the  said  John  Franklin^  Elisha 
"  Salter ke^  John  Jerikins^  and  Joseph  BileSy  all  late  of  the  coun- 
^  ty  aforesaid,  yeomen,  on  the  first  day  of  August j  in  the  year  of 
**  our  Lord  one  thousand  eight  hundred  and  one,  at  the  county 
"  aforesaid,  did  combine  and  a  nspire  for  the  purpose  of  la}'ing 
^  out  townships,  by  persons  no .  appointed  or  acknowledged  by 
"  the  laws  of  this  commonwealth,  to  the  evil  example  of  all 
**  others  in  like  manner  offending,  contrary  to  the  form  of  the 
*'  act  of  assembly  of  this  state  in  such  case  made  and  provided, 

"and 
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1802.    ^^  and  against  the  peace  and  dignity  of  the  commonwealth  d 
i«-v-*^  ^'  Pennsylvania^ 

«  JOSEPH  B.  MCKEAN, 

"  Attorney-GeneraL" 

A  certiorari  issued  at  the  instance  of  the  defendants,  to  re- 
move the  indictment  from  the  Quarter  Sessions  into  the  Circuit 
Court;  directed,  however,  to  the  Judges  of  the  Court  of  Common 
Pleas  of  the  county;  requiring  the  return  of  an  indictment  against 
the  four  persons  named  in  the  second  count,  for  both  offences; 
and  actually  returned  by  the  associate  Judges  of  the  Common 
Pleas. 

On  the  trial  of  the  indictment,  in  the  Circuit  Court,  at  a  ses- 
sion held  at  Wilkesbarre^  Luzerne  county,  in  May  1802,  the  Juiy 
found  a  special  verdict,  in  these  terms: 

^^  And  now  a  Jury  of  the  county  being  called,  came,  to  wit, 
**  Thomas  Duane^  Lazarus  Denison^  Peter  Grubby  John  Cary^ 
**  Nathan  Beachy  Thomlas  Wright^  Ebenezer  Slocumy  Nathan  WaU 
"  ler^  Abel  Pierce^  Jacob  Bedford^  Timothy  Beehe^  and  Abiel  FeU 
*'^  lowsy  who  being  duly  impanelled,  elected,  sworn,  and  affirm* 
*^*^ed,  to  try  these  issues,  on  their  oaths  and  affirmations,  do  find 
**  that  the  defendants,  John  Franklin  and  John  Jenkins^  did, 
^'  after  the  11th  of  April  1795,  at  the  county  of  Luzerne^  con- 
'*  spire  and  combine  for  the  purpose  of  conveying,  possessing, 
*^  and  settling,  on  lands  within  the  said  county,  under  a  pretended 
"  title  not  derived  from  the  authority  of  this  commonwealth,  or 
"  of  the  late  proprietaries  of  Pennsyhania  before  the  revolution, 
*'  contrary  to  the  form  of  an  act  of  general  assembly  of  this  com- 
,  **  monwealth,  passed  the  11th  of  April  1795,  entitled  an  act  ta 
**  prevent  intrusions  on  lands  within  the  counties  of  NorthamptGriy 
**  Northumberland^  and  Luzerne.  And  the  Jurors  aforesaid,  on 
*'  their  oaths  and  affirmations  aforesaid,  do  further  find  that  dw 
*'  said  John  Franklin  and  John  Jenkins^  after  the  11th  of  April 
"  1795,  at  the  count}'  aforesaid,  did  conspire  and  combine  for 
'*  the  purpose  of  laying  out  townships  in  the  said  county  of  hi' 
*"  zerncy  by  persons  not  appointed  or  acknowledged  by  the  laws 
**  of  this  commonwealth,  contrary  to  the  form  of  the  act  of  the 
*^  general  assembly  aforesaid ;  but  whether  the  said  defendants 
"  are  guilty  in  manner  and  form  as  they  stand  indicted,  they 
**  know  not,  and  pray,  therefore,  the  opinion  of  the  Court.  And 
"  if  the  Court  here  should  be  of  opinion  that  the  said  act  of  geoe- 
*'  ral  assembly  is  not  contrary  to  the  constitution  of  the  united 
**  States^  or  of  the  state  of  Pennsylvania^  then  they  find  the  said 
'^  defendants  guilty  in  manner  and  form  as  they  stand  indicted^ 
**  but  if  the  Court  should  be  of  opinion  that  the  said  act  of  gene* 
*^  neral  assembly  is  contrary  to  to  the  constitution  of  the  Vnitt^ 
*'  States^  or  of  the  state  of  Pennsylvania^  then  they  find  the  saifl 

"  defendant! 
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•  « 

"  defendants  not  guilty  in  manner  and  form  as  they  stand  indicted.  1 802^ 
"  And  the  said  Elisha  Satterlee  and  Joseph  Biles  they  find  not  %>>m^^t 
^  giuky  in  manner  and  form  as  they  stand  indicted." 

Upon  this  finding  of  the  jury,  the  defendant  filed  the  following 
reasons  in  arrest  of  judgment: 

1st.  The  law  on  which  this  indictment  is  grounded,  is  uncon- 
stitutional. 

3d.  The  offences  charged  are  not  described  with  convenient 
and  legal  certmnty. 

3d.  No  act  is  stated,  in  either  count,  to  have  been  committed 
in  pursuance  of  the  combination  and  conspiracy. 

4th.  Two  different  crimes  are  charged  m  the  first  count  of  the 
indictment. 

5th.  It  is  not  stated  in  the  second  count,  that  the  combination 
and  conspiracy  was  to  lay  out  townships  within  Luzerne  county, 
or  elsewhere,  nor  are  the  townships  in  any  wise  described. 

6th.  The  cause  was  never  pending  in  the  Circuit  Court. 

7th.  The  certiorari  is  to  remove  an  indictment  against  four 
persons,  for  two  offences ;  and  there  is  no  such  indictment.  (1} 

The  act  of  assembly,  to  which  the  indictment  and  proceedings 
refer,  was  passed  on  tfie  11th  of  April  1Y95;  3  State  Lawsy  703. 
DalL  edit,  and  the  sections  material,  in  the  present  case,  were 
At  following: 

Sec  1.  *'  5tf  it  enacted  by  the  senate  and  house  of  representa' 
"  fives  of  the  commonwealth  of  Pennsyhanhy  in  general  assembly 
**  mety  and  it  is  hereby  enacted  by  the  authority  of  the  same^  That 
^  if  any  person  shall,  after  the  passing  of  this  act,  take  possession 
"  of,  enter,  intrude,  or  settle  on  any  lands,  within  the  limits  of 
**  the  counties  of  Northampton^  Northumberland^  or  Luzerne^  by 
"  virtue  or  under  colour  of  any  conveyance  of  half  share  right, 
•*  or  any  other  pretended  title,  not  derived  from  the  authority  of 
"  this  commonwealth,  or  of  the  late  proprietaries  of  Pennsylva- 
•*  ma  before  the  revolution,  such  person,  upon  being  duly  con- 
"  victed  thereof,  upon  indictment  in  any  Court  of  Oyer  and  Ter- 

*  miner,  or  Court  of  General  Quarter  Sessions,  to  be  held  in 
*'  the  proper  county,  shall  forfeit  and  pay  the  sum  of  two  hundred 
**  dollars,  one  half  to  the  use  of  the  county,  and  the  other  half 
•*  to  the  use  of  the  informer;  and  shalL,  also,  be  subject  to  such 
"  imprisonm*ent,  not  exceeding  twelve  months,  as  the  Court,  be- 

'  "  fore  whom  such  conviction  is  had,  may  in  their  discretion  di- 
•*  rect. 

Sect.  2.  "  And  be  it  further  enacted  by  the  authority  aforesaid, 
**  That  ever)'  person  who  shall  combine  or  conspire  for  the  pur- 

*  pose  of  conveying,  possessing,  or  settlmg  on  any  lands  within 

(1)  The  6tU  and  7th  exceptions  were  filed,  at  a  subsequent  sta^  of  tlie 
I  CAuse,  alter  the  1st  exception  had  been  over-ruled. 
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1802.  ^^  the  limits  aforesaid,  under  any  half  share  right  or  pretended 
v^y— ^  ^  title  as  aforesaid,  or  for  the  purpose  of  laying  out  townships  by 
"persons  not  appointed  or  acknowledged  by  the  laws  ot  thb 
^^  commonwealth,  and  every  person  that  shall  be  accessaiy 
"  thereto,  before  or  after  the  fact,  shall,  for  every  such  offence, 
"  forfeit  and  pay  a  sum  not  less  than  five  hundred,  nor  more 
"  than  one  thousand  dollars,  one  half  to  the  use  of  the  county, 
"  and  the  other  half  to  the  use  of  the  informer;  and  shall,  also, 
"  be  subject  to  such  imprisonment  at  hard  labour,  not  exceed- 
^  ing  eighteen  months,  as  the  Court  in  their  discretion  may  di- 
"rect." 

It  was  agreed  by  the  attorney-general,  and  the  counsel  for  the 
defendants,  that  the  leading  question,  whether  the  act  of  assem- 
bly  was  constitutional,  or  not,  should  be  argued  in  the  Supreme 
«.  Court,  before  all  the  Judges.  Notice  was  regularly  given  to  die 
attorney  of  the  defendants,  that  the  case  would  be  argued  at  the 
present  term;  but  they  did  hot  appear,  nor  apply  to  counsel  te 
appear  for  them,  till  the  argument  had  actually  commenced;  and 
then,  upon  being  refused  a  term's  delay,  their  counsel  (^Lewis^ 
for  want  of  preparation,  declined  entering  into  the  discussion. 

The  case  was  opened,  and  argued,  by  Duncan^  for  the  commoo- 
%vealth.  He  traced  the  history  of  the  Wyoming  controversy,  and 
referred  to  the  decree  of  Trenton^  (30th  December  1782.  8  wiL 
Journ.  Cong.  83,  4.)  as  finally  terminating  the  question  of  boun- 
dary and  jurisdiction,  between  the  states  of  Pennsylvania  and 
Connecticut^  in  favour  of  the  former.  From  that  period,  eveiy 
settler  under  a  Connecticut  title,  must  be  regarded  as  a  wilful 
n  trespasser.  2  Dali*  Rep.  306.  The  ordinary  process  of  the  law, 
however,  was  not  sufficient  to  restrain,  or  repel,  the  intrusions 
'  upon  our  territory;  the  legislative  attention  was  imperiously 
drawn  to  tlie  subject;  and  an  act  was  passed,  on  the  11th  of 
April  1795,  to  punish,  as  criminal  offences,  the  taking  possession 
of  lands,  or  conspiring  to  convey,  possess,  or  settle,  them,  in  the 
counties  of  Northampton^  Northumberland^  or  Luzerne^  under 
any  tide  not  derived  fix)ra  Pennsylvania.  3  vol.  State  Laws^  703. 
Dail.  edit.  Upon  the  first  and  second  sections  of  this  act,  the 
present  indictment  is  founded ;  and  «  constitutional  objection  is 
raised,  to  quash  the  indictment,  and  defeat  the  beneficial  opera- 
tion of  the  act.  This  constitutional  objection  has,  on  other  occa- 
sions, been  branched  into  various  points. 

1st.  The  act  has  been  said  to  be  a  violation  of  the  first  sectioa 
/  of  the  ninth  article  of  the  state  constitution,  which  declaies, 

<^  that  all  men  are  bom  equally  firee  and  independent,  and  have 
*^  certain  inherent  and  indefeasible  rights,  among  which  are  those 
*'  of  enjoying  and  defending  life  and  liberty,  oj'  acquiring^  pos^ 
**  sessing^wid  protecting  property  and  reputation,  and  of  pursuing 
"**  their  own  happiness." 
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We  answer:  Property  is  a  creature  of  society;  and  the  right,  1802, 
in  all  its  modifications,  of  acquisition,  possession,  and  transfer,  is  v^p-y^*^ 
regulated  by  positive  law.  2  BL  Com.  2.  3  DaiL  Rep.  391.  394. 
From  the  very  nature  of  the  right  of  property,  it  is  a  perfect  and 
exclusive  right.  The  moment,  that  it  was  established,  that  the 
boundaries  of  Bennsyhania  embraced  the  Wif'oming  district  of 
country,  the  right  of  property  became  absolute  and  exclusive  in  the 
state ;  it  would  be  absurd  to  suppose  that  Connectiait  could,  also, 
possess  an  exclusive  right  of  property  in  the  same  land;  and, 
yet,  without  such  a  supposition,  by  what  principle  of  general  law, 
what  positive  statute,  what  express,  or  implied,  contract,  can  her 
grants  confer  a  possessory,  or  usufructuary,  interest  in  the  land? 
No  man  could  obtain  from  Connecticut  a  legitimate  right  to  ac- 
quire, possess,  and  protect,  property,  which  belonged  to  Pennst/i- 
i>ania;  and  the  constitution  could  only  intend  to  recognise  and 
sanction  a  legitimate  right,  for  those  purposes. 

2d.  The  act  has  been  said  to  be  a  violation  of  the  constitutions 
of  the  United  States  and  of  Pennsylvania^  inasmuch  as  it  creates 
a  new  offence;  punishes,  ex  post  jacto^  the  exercise  of  a  claim, 
legal  in  its  origin;  and  impairs  the  obligation  of  contracts. 

We  answer:  The  intrusion,  forcible  or  clandestine,  upon  the 
territory  of  a  sovereign  power,  is  an  offence  malum  in  se.  It  is 
an  attack,  not  only  upon  the  national  property,  but  upon  the  na» 
tional  sovereignty.  If  done  by  individual  citizens  of  another 
state,  it  is  a  high  misdemeanor;  and  if  done  with  the  sanction  of 
their  government,  it  would  be  a  just  cause  of  war.  But  it  is 
adding  insult  to  outrage,  when  the  citizens  of  the  state  itself, 
deny  her  right  and  authority,  and  parcel  out  her  lands,  under 
the  authority  of  another  government.  The  offence  is  flagrant, 
against  every  principle  of  political  economv;  and  always  haa 
been  held  indictable.  2  Hawk.  P.  C.  210.  4  5/.  Com.V2B.  32 11. 
8.  c.  9.  Long,  however,  before  the  Connecticut  claim  began  to 
operate,  Pennsyhania  (in  1729-30)  had  introduced  a  similar  law, 
to  prevent  purchases  of  land  from  the  Indians  \  to  annul  all  con- 
tracts for  that  purpose;  and  to  extend  the  English  statutes  of 
forcible  entries  and  detainers,  to  the  case  of  entry  upon  lands, 
not  located,  or  surveyed,  by  some  warrant,  or  order,  from  the 
proprietary.  1  State  Laws^  248.  DalL  edit.  And  even  in  the  year 
1700,  (which  law  was  inforced  by  additional  sanctions  in  1769, 
Ibid.  503.)  it  had  been  declared,  "  that  if  any  person  presume  to 
"  buy  any  land  of  the  natives,  within  the  limits  of  this  province 
"and  territories,  without  leave  from  the  proprietary  thereof, 
"  every  such  bargain,  or  purchase,  shall  be  void,  and  of  no  ef- 
"  feet.'*  Ibid.  5.  Say,  then,  that  the  Connecticut  tide,  originated  in 
July  1754  (as  it  is  alleged)  in  a  purchase  from  the  Indians  \  by 
a  positive  subsisting  law,  the  purchase  was  void;  it  could  afford 
DO  lawful  ground  for  «ubsequent  contracts;  and,  of  course,  ho 
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1802.  contract  could,  in  this  point  of  view,  be  impaired  by  the  act 
u>y^  against  intrusions.  Say,  that  the  contract,  is  only  to  be  regarded 
as  between  Connecticut  and  her  grantees:  the  contract  is  neither 
annulled,  nor  impaired,  if  the  subject  of  it  belonged  to  CormectU 
cut;  but  surely  a  contract  with  Connecticut  could  give  no  right 
to  enter  upon  lands  that  belonged  to  Pennsylvania.  The  obliga- 
tion of  the  contract  lies  exclusively  upon  Connecticut;  and  Perm^ 
sylvania  does  not,  in  any  degree,  impair  it,  when  she  merely 
says,  that  it  shall  not  be  forcibly  tran^erred  to  hen  If,  there- 
fore, Pennsylvania  had  a  right  to  legislate  for  the  protection  of 
her  property,  for  the  vindication  of  her  sovereignty,  is  there  in 
the  manner  of  legislating,  any  violation  of  a  constitutional,  or 
established,  principle  of  jurisprudence?  No;  the  offence  is  de- 
fined, and  the  punishment  prescribed,  not  ex  post  factOy  in  refer- 
ence to  past  intrusions  and  conspiracies;  but  expressly  contem- 
plating those  which  shall  occur,  after  the  enacting  of  the  law. 

3d.  The  act  has  been  said  to  be  a  violation  of  the  state  con- 
stitution (art.  9.  s.  1.)  by  destroying  an  equality  of  rights;  inas- 
much  as  its  provisions  do  not  apply  to  the  whole  state,  but  to  a 
particular  district,  composed  of  three  counties. 

We  answer.  The  grievance  is  local,  and  the  remedy  ought, 
therefore,  to  be  locally  applied.  The  usurpation  and  intrusion 
prevailed  only  in  the  counties  of  Nofthamfiton^  Northumberland^ 
^nA  Luzerne;  and  the  proceeding  against  the  intruders  by  evic- 
tion and  restitution,  is  not  a  novelty  in  our  law.  In  criminal 
cases,  the  award  of  restitution  always  follows  a  conviction ;  and 
in  cases  of  forcible  entry  and  detainer  (when,  too,  the  public  dig- 
nity is  not  involved)  restitution  is  the  appropriate  execution  of 
the  judgment,  in  favour  of  a  prosecutor. 

4th.  The  act  has  been  said  to  be  a  violation  of  the  constitu- 
tion, because  it  destroys,  or  suspends,  the  right  of  entry. 

We  answer.  It  cannot  be  seriously  supported,  as  a  legal  pro- 
position, that  it  is  unconstitutional  to  deny  a  right  of  entry  on 
lands  in  one  state,  under  an  authority  derived  from  the  govern- 
ment of  another  state.  Even  as  to  estates  derived  from  herself, 
or  as  to  estates  belonging  to  her  citizens,  the  state  may,  and 
positively  does,  by  an  act  of  limitation,  destroy  the  right  of  en- 
try. 2  State  LawSy  281,  2.  Dall.  edit  But  the  act  of  assembly,  in 
discussion,  if  fairly  construed,  does  not  affect  a  right  of  entry, 
to  prevent  the  bar  of  the  act  ojf  limitation,  or  to  seal  a  lease,  for 
the  purposes  of  an  ejectment:  but  only  an  entry  for  the  purpose 
of  intruding  and  settling  upon  the  lands,  in  pursuance  of  the  spu- 
rious title  of  Connecticut. 

« 

5th.  The  act  has  been  said  to  be  a  violation  of  the  state  con- 
stitution, because  it  exercises  a  power,  in  its  nature  judicial,  and 
not  legislative. 
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We  answer.    The  act  neither  undertakes  to  investigate  facts,    1802. 
aor  to  pronounce  a  judgment.    It  prohibits  the  doing  of  certain  u^v^v^ 
sets;  and  if  the  acts  are  done,  it  leaves  to  the  Courts  of  justice, 
the  exclusive  province  of  trying  and  deciding  upon  the  case* 

6th.  The  act  is  said  to  be  a  violation  of  the  second  section  of 
the  third  article  of  the  constitution  of  the  United  States^  so  far  as 
it  provides,  that  the  judicial  power  shall  extend  to  controversies 
between  citizens  of  the  same  state  claiming  lands  under  grants 
of  different  states. 

We  answer.  The  Federal  Courts  have  no  criminal  jurisdiction, 
except  in  the  cases  expressly  authoriseid  by  the  constitution  and 
hws  of  the  United  States;  and  the  present  case,  considered  as  a 
criminal  one,  is  clearly  not  included  in  the  delegated  authority  of 
the  constitution  or  laws.  Considered  as  a  civil  case,  it  is  neces* 
saiy,  for  the  claim  of  federal  cognizance,  to  show  that  Connectu 
cut  had  actually  issued  grants^  for  the  lands  granted  by  Pennsyl^ 
vania^  which  has  never  yet  been  pretended.  For,  the  9th  article 
of  the  confederation  had  taken  cognizance  of  ^^  all  controversies, 
"  concerning  the  private  right  of  soU,  claimed  under  different 
^grants  of  two,  or  more  states,  whose  jurisdiction,  as  they  may 
*^  respect  such  lands  and  the  states,  which  passed  such  grants^ 
**^  are  adjusted,  the  s^id grants^  or  either  of  them,  being  at  the  same 
':  ^  time  claimed  to  have  originated  antecedent  to  such  settiement 
/^  of  jurisdiction.''  And  the  existing  federal  constitution,  also, 
calls,  expressly,  for  a  claim  of  lands,  under  grants  of  different 
'states,  before  the  case  of  federal  cognizance  can  arise.  That  the 
"Word grant  is  thus  used  in  its  legal,  technical,  sense;  2  BL  Com. 
Sir.  and  that  no  such  grant  was  ever  made  by  Connecticut 
1  prior  to  the  decree  of  Trenton^  will  satisfactorily  appear  from 
Ac  journals  of  congress:  8  voL  74.  9  vol.  156.  10  voL  294.  to 
1^99.  After  all,  the  constitution  of  the  United  States  only  secures 
At  right  of  action,  which  may  subsist  without  the  right  of  entry, 
foui  is  not  destroyed,  or  impaired,  by  the  act  of  assembly;  an 
act  of  public  police,  for  the  purposes  of  internal,  self  government. 

I  Dallas^  in  concluding  for  the  commonwealth,  divided  the  con* 
^ideration  of  the  general  question  (whether  the  act  was  constitu- 
tional?) into  an  inquiry,  1st.  Whether  the  subject  of  the  law, 
|vas  constitutionally  proper?  And,  2d.  Whether  there  was  any 
{departure  from  constitutional  principles,  in  the  regulations^  for 
frying  the  law  into  effect? 

Ist.  It  is  the  duty  of  every  government  to  protect  the  rights 
property,  and  to  preserve  the  public  peace.  An  evil  subversive 
those  rights,  fatal  to  that  peace,  existed  in  Pennsylvania Bti^e, 
Tied  of  passing  the  act.  The  state  laws,  tiien  in  force,  were  in- 
^mpetent  to  a  ciire  of  the  evil.  The  federal  government  could 
K  interpose,  either  with  its  legislative,  or  judicial,  power.  And 
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1802.    unkss  the  state  could  administer  to  her  own  relief,  the  case  vaS 
v^p-v^*^  desperate  and  dreadful. 

What  was  the  evil  that  existed?  By  the  decree  of  Trenton^  it 
was  settled,  that  Pennsyhania  had  Uie  exclusive  right  of  sove- 
reignty,  soil,  and  pre-emption,  as  to  the  lands  in  question;  byai 
retrospective  recognition  of  the  boundaries,  described  in  the  char-| 
ter  from  Charksiiie  second  to  William  Perm*  The  lawsof  Pemi«| 
syhania  must,  therefore,  be  applied  to  every  transaction  respect- 
ing those  lands;  and  in  the  years  1700  and  1729,  it  had  been 
made  unlawful  to  purchase  any  part  of  them  from  the  Indiam., 
1  State  Larvs^  5.  248.  Yet,  in  yuly  1754,  the  Susquehanna  and 
Delarvare  companies,  in  defiance  of  the  laws,  made  a  purchase 
from  the  Indians -^  and  without  a  grant  from  Connecticut^  era 
grant  from  Pennsylvania^  but  merely  under  colour  of  a  grant 
from  the  Indians  (which  the  acts  of  assembly  declared  to  be  nuB 
and  void)  they,  and  persons  succeeding  to  their  pretensions,  have 
continued,  from  that  time  to  the  present,  to  annoy  the  peace,  and 
to  insult  the  government  of  Pennsylvania^  by  tlie  most  flagrant 
acts  of  outrage,  usurpation,  and  contumacy;  insomuch  that  even 
an  attempt  was  made  to  erect  an  independent  state  within  her 
territory.  2  vol.  State  LaiuSy  82.  Reviewmg,  however,  the  transac* 
tions  only  subsequent  to  the  final  decree  of  Trenton  (30t\x  Decern* 
ber  1782)  we  find,  that  the  district  of  countrj^,  called  the  Seventeen 
Toxvnships^  was  all  that  the  Connecticut  claimants  then  occupied. 
But,  still,  as  Pennsylvania  had  previously  issued  grants  for  the 
same  land,  she  was  bound  to  sustain  the  rights  of  her  grantees.; 
Every  pacific  and  conciliatory,  instrument  was  employed,  for  that 
pur|:>ose,  before  the  state  resorted  to  force,  or  to  denunciation. 
Commissioners  were  appointed  to  negotiate  a  compromise  be- 
tween the  adverse  claimants;  and  an  act  was  passed  on  the  13th 
of  March  1783,  to  suspend  all  process  against  the  Wyoming  set- 
tiers  during  the  negotiation:  2voL  State  Laws^  146.  HaU  §  SeU 
lers*s  edit,  but  the  commissioners  were  spumed,  baflled,  and  de* 
feated;  and  the  suspending  law  was  repealed,  on  the  9th  of 
September  1783,  because  it  was  evident,  that  the  clemency  and 
moderation  of  the  legislature  ^^  had  been  mistaken  and  treated 
"  with  neglect."  Ibid.  197.  The  spirit  of  conciliation  was,  neve^ 
t}\eless,  indulged  much  longer.  An  act  was  passed  on  the  15tii 
oi  September  1784,  "  for  the  more  speedy  restoring  the  posses- 
^^  sion  of  certain  messuages,  lands,  and  tenements,  in  Northunh 
*'  berland  county,  to  the  jjersons  who  lately  held  the  same,"  and 
had  been  violently  evicted.  Ibid.  391.  An  act  of  oblivion  and 
pardon  was,  also,  passed,  on  the  24th  of  December  1785,  as  ic 
all  crimes  and  offences  committed  on  or  before  the  1st  of  JV> 
vember  preceding,  under  colour  of  the  Wyoming  controversy; 
but  the  supreme  executive  council  was,  at  the  same  time,  au 
thorised,  to  employ  a  competent  body  of  the  militia,  in  suppor 
of  the  magistrates.    To  gratify  the  inhabitants,  a  part  of  North 
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'MrfAerlqnei  was  erected  into  a  new  county,  and  called  Luzerne^  1802. 
<m  the  25th  of  September  1786.  2  vol.  465.  486.  DalL  edit.  But  v^^-y—^ 
the  great  effort  for  the  restoration  of  harmony  and  order,  was 
the  act,  usually  styled  "  the  confirming  law,"  passed  on  the  28th 
of  March  1787.  This  act  recites,  that  "the  interfering  claims 
**  have  occasioned  much  contention,  expense,  and  bloodshed ;  and 
**  the  assembly  being  desirous  of  putting  an  end  to  those  evils, 
"  by  confirming  such  of  the  Connecticut  claims,  as  were  acquired 
"  by  actual  setders  prior  to  the  termination  of  the  dispute  [by  the 
"  decree  of  Trentonli  agreeably  to  the  petition  of  a  number  of 
**  the  said  settlers,  and  by  granting  a  just  compensation  to  the 
*'  Penmijhania  claimants.''  Commissioners  were  again  appoint- 
[  eo,  for  carrying  the  confirming  law  into  effect ;  but  **  when  they 
'  "  met,  in  pursuance  of  the  law,  they  were  interrupted  in  their 
proceedings  by  the  combinations,  threatenings,  and  outrageous 
**  violence,  of  certain  lawless  people  in  the  county  of  Luzerne^ 
"  and  obliged  to  fly  for  the  preservation  of  their  lives ;"  aided 
by  persons  who  were  severely  wounded  on  the  occasion.  The 
confirming  law  was  thereupon  suspended  (29th  March  1788) 
3  vol.  450.  530.  Hall  &?  Sellers^s  edit,  and,  afterwards,  on  the 
tst  oi  April  1790,  it  was  condemned  and  repealed,  as  unjust  and 
unconstimtional.  2  voL,  786.  Dall.  edit.  During  this  period  of 
legislative  patience  aild  conciliation,  it  is  matter  of  public  noto- 
riet)',  that  every  pacific  overture  was  contemned;  every  coercive 
measure  was  resisted,  or  evaded;  the  powers  of  government 
^ere  taken  into  the  hands  of  voluntary  associations  of  individu- 
als; the  sheriffs,  and  other  public  officers,  were  menaced  and  de- 
fied; the  commissioners  of  the  government  were  insulted,  as- 
saulted, and  imprisoned;  the  Pennsylvania  claimants  were  way- 
iiitl  and  murdered;  the  number^of  intruders  was  daily  augmen- 
^d;  and  the  extent  of  their  encroachments  was  indefinitely  en- 
larged. 

For  the  magnitude  of  this  evil,  did  the  laws  in  force,  furnish 
^an  adequate  remedy?    The  Connectiait  claim  was  now  spread 
t  werthe  whole  country,  extending  beyond  the  original  seven- 
jtecn  townships,  throughout  the  north-western  boundary  of  the 
state.    Where  the  land  was  actually  occupied  by  a  Connecticut 
^daimant,  no  Pennsylvania  patentee  could  safely  enter;  and  the     * 
■  fcnger  increased,  if  the  possession  was  vacant.    The  process  of 
'  ejectment,  6r  forcible  entry  and  detainer,  or  any  other  civil  pro- 
cess, wa^  not  effectual  to  give  to  the  right  of  property,  protec- 
tion and  enjoyment;  and  even  the  force  of  the  militia  had  failed. 
The  evil  was  an  intrusion  upon  lands  (not  to  try  a  tide,  not  to 
,  submit  to  the  dispensations  of  the  judicial  power,  but)  to  seize, 
,  possess,  and  hold,  by  force,  violence,  and  terror.    There  was  no 
^W,  in  existence,  that  could  afford  a  remedy;  and,  yet,  there  is 
to  luan,  who  will  contend,  that  a  remedy  ought  not  to  be  pro-» 
tided. 
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1802.  Could  the  federal  government  afford  an  adequate,  remedy? 
\m^^mmm/  Ttie  cSiSc  wos  uot  within  their  legislative,  or  executive,  i.owers, 
either  expressly,  or  as  an  incident  to  an  express  power*  It  is  a 
case  of  domestic  violence;  as  to  which  the  federal  govemmeot 
can  only  interfere,  ^^  on  application  of  the  state  legislature,  or  of 
"  the  executive,  when  the  legislature  cannot  be  convened."  Corut, 
17.  S.  art.  4.  s.  4*  Nor  could  the  judicial  power  of  the  United 
States  afford  relief.  It  provides,  indeed,  for  a  suit  between  citi- 
zens, claiming  grants  under  different  states ;  but  it  no  where  ph)- 
vides,  for  prosecutions  by  a  state,  against  its  own  citizens,  com- 
mitting offences  against  her  municipal  laws.  Ibid.  art.  3.  s.  2. 
Amendments.  Acts  Congress,  3  vol.  ISU  1  voL  53.  s.  9.  Ibid.SS. 
s.  11.  Ibid.  57.  s.  12.  3id.  SB.  s.  13«  In  the  Commonwealth  y. 
Cobbett.  3  Dall.  Rep.  467.  the  principle  was  discussed  and  setded; 
and  in  Rtish  v.  Cobbett^  the  jurisdiction  of  the  federal  Courts,  was 
adjudged  to  apply  only  to  cases  of  contract;  and  not  to  a  case  of 
damages,  for  a  libel. 

The  competency  of  the  state  government  to  redress  the  evil, 
is  a  necessary  inference  from  the  incompetency  of  any  other 
power,  known  to  our  constitutions  and  laws,  unless  it  is  expressly 
prohibited.  Now,  it  is  not  expressly  prohibited;  and  it  cannot,  by 
any  act  of  perversion,  be  assimilated  to  an  attidnder  law;  to  an  ex 
post  facto  law;  or  to  a  law  impairing  the  obligation  of  contracts. 
Nor  is  it  a  legislative  encroachment  upon  the  judicial  department 
It  decides  no  question  of  personal  guilt ;  it  inflicts  no  punishment; 
it  merely  declares  in  this,  as  in  every  instance  of  the  penal  code, 
what  shall  constitute  an  offence,  and  how  the  offender  shall  be 
punished. 

2d.  Having  thus  vindicated  the  subject  of  the  law,  from  the 
imputation  of  being  unconstitutfonal;  it  is  next  to  be  exammed, 
whether  there  is  any  departure,  from  constitutional  principles,  in 
the  regulations  for  carrying  it  into  effect? 

In  the  construction  of  a  remedial  statute,  the  previous  mis- 
chief is  to  be  considered.  Here,  the  act  of  assembly  describes 
the  offence,  in  the  very  terms  of  the  mischief:  1st.  "  Taking 
*'  possession  of,  entering,  intruding,  or  settling  on  lands,  &c.  by 
"  virtue,  or  under  colour  of  any  conveyance  of  half  shai-e  right, 
•  "  or  Other  pretended  tide,  not  derived  from  the  authority  of  this 
*'  commonwealth,  fee."  And,  2d.  "  Conspiring  for  the  purpose 
"  of  conveying,  possessing,  or  settling  on  any  lands  within  the 
^^  limits  aforesaid,  under  any  half  share  right  or  pretended  tide 
"  as  aforesaid;  or  for  the  purpose  of  laying  out  townships  by 
"  persons  not  entided  or  acknowledG;ed,  by  the  laws  of  this  com- 
"  monwealth."  If  the  description  of  the  offence  contains  nothing 
unconstitutional,  does  the  nature  of  the  punishment?  No:  it  is 
fine  and  imprisonment;  and  the  offender  is  to  be  removed  from 
the  premises,  of  which  he  was  tortiously,  and  unlawfully  posses- 
sed, after  full  notice  of  thefaw,  by  proclamauon,  and  publishing 
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in  Court.  3  voL  State  Laws^  703.  s.  1,  2,  3.  6.  This  proceeding  1802. 
by  indictment,  and  the  expulsion  upon  conviction,  are  said,  how- 
ever, to  destroy  the  right  of  entry,  upon  which  alone  the  civil 
remedy  of  ejectment  can  be  pursued.  But  the  law  contemplates 
no  such  entry,  in  die  description  of  the  offence;  for,  let  it  be  re- 
peated, it  is  a  tortious  entry,  to  hold  by  force;  and  not  a  lawful 
entiy  to  try  a  right,  that  the  legislature  condemns  and  punishes. 

After  advisement  and  deliberation^  the  Judges  delivered  their 
opinions,  seriatim. 

Shippen,  Chief  Justice^  Yeates  and  Smith,  yiistkes^  coui^i 
turred  in  declaring,  that  the  act  of  assembly,  on  which  the  in- 
(fictment  is  founded,  was  constitutional,  in  all  its  relations. 

Brackenridge,  Justice.  The  second  count  in  the  indict- 
ment, is  founded  upon  the  second  section  of  the  act  of  assembly; 
and  the  special  verdict  finds  expressly,  that  the  defendants  did 
conspire  for  the  purpose  mentioned  in  that  section.  The  purpose 
was,  "  to  lay  out  townships  in  the  county  of  Luzerne^  by  persons 
^  not  appointed,  or  acknowledged,  by  the  laws  of  this  common- 
"  wealth."  Now,  the  term  township,  indicates  a  local  jurisdic- 
tion, for  objects  of  local  police,  with  powers  and  officers  to  effec- 
tuate the  jurisdiction ;  and  a  conspiracy  by  individuals  to  erect 
such  townships,  is  an  encroachment  upon  the  rights  and  authori- 
ty  of  the  state.  It  is  an  offence  indictable  at  common  law;  and 
die  legislature,  with  a  view  more  effectually  to  prevent  its  com*- 
mission,  had  an  unquestionable  power  to  increase  the  punishment. 

As  to  the  first  section  of  the  act  of  assembly,  I  am  not  pre- 
pared to  pronounce,  that  it  is  unconstitutional;  and,  consequent** 
ly,  I  could  not,  even  on  that  ground,  decide,  at  present,  to  arrest 
the  judgment.  But  it  is  enough  to  observe,  that  on  the  finding 
of  the  jury,  I  shall  be  ready  to  give  judgment,  for  the  common- 
wealth, on  the  second  count  of  die  indictment,  when  the  subject 
is  brought  before  us  in  the  Circuit  Court.  (1) 


befc 


1)  The  cause  was  argued,  upon  the  other  objections,  in  arrest  of  judj^ent. 
Pore  the  Supreme  Court,  in  Jiece^nber  Term  1804.  Sto post. 
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March  Term  1803. 


The  Mayor^  &c.  versus  Mason. 

THIS  was  a  certiorari^  to  remove  the  proceedings  from  the 
Mayor,  into  this  Court;  to  which  he  made  the  following 
return  under  seal: 

^  The  Mayor,  Aldermen  and  Citizens  (1)1  November  19^  1800. 
V.  V        Huckstring. 

"  Elizabeth  Mason.  J     Amicable  action. 

**  The  defendant  appeared  before  me  by  consent,  and  was 
"  charged  on  the  oath  of  Barney  Carty  and  die  affirmation  of  W. 
*^  Johnston^  clerks  of  the  Hi^h-street  market,  in  her  presence, 
*'  with  being  a  person,  who  follows  the  business  of  a  huckster, 
^^  and  selling  provisions,  &c.  at  second  hand.  And  that  the  de- 
"  fendant  did  this  day  offer  for  sale,  within  the  limits  of  the  said 
"  market,  butter,  veal,  pork,  fowls,  eggs,  and  nuts,  contraiy  » 
''  an  ordinance  in  that  case  made  and  provided.  I,  therefore,  ad- 
'' judge,  that  the  defendant  pay  a  fine  of  1/.  17*.  ^d.  and  costs 

To  this  return  a  great  variety  of  exceptions  were  filed;  but 
the  argument  and  decision  proceeded,  principally,  upon  the  fal- 
lowing: 

1st.  It  is  not  stated,  at  what  place  the  defendant  followed  the 
business  of  a  huckster. 

2d.  It  is  not  stated,  in  what  city  High'Street  market  is  situ- 
ated. 

(1)  An  exception,  that  the  words  <'  of  PhiiadeipfSh*'  had  been  omitted,  in  the 
corporate  tiUe»  was  waiyed  Thete  were  several  other  casea,  depen(£mg  on 
the  decision  in  this  case. 

3d.  It 
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3d.  It  is  not  stated,  against  which  clause  of  the  ordinance  the    1803. 
defendant  had  offended. 

4th,  It  IS  not  stated,  that  the  defendant  was  convicted,  though 
judgment  is  rendered  against  hen 

The  exceptions  were  supported  by  M^Kean  and  Porter;  who 
cited,  1  Bum.  409.  142.  Ordin.  29  3Iarch  1798,  «.  16.  Bosc.  12. 

1  Bum.  411.    5  State  Lawsy  265.    1  Bum.  413.   3  Mod.  159. 

2  Burr.  1163.  4  Burr.  2063.  5  T.  Rep.  253.  2  Burr.  1176. 
HuUock.  19.  200,  201.  5t///.  -AT.  P.  333.  GiVA.  C.  P.  225.  234,  5. 
SaUt.  378.  2  J&wit.  250.  1  ^^ra.  316.  2  ^y/ro.  1120. 

Dickerson  (the  soUcitor  for  the  corporation)  endeavoured  to 
answer  the  exceptions;  and  cited  1  Stra*  316.  10  Co.  125.  1  ^ac. 
Abr. 

But,  by  the  Court:  Some  of  the  objections  are  inRurmount- 
M&.  In  the  first  place,  it  is  not  sufficient  to  state  the  evidence; 
but  the  magistrate  must  go  on  to  declare,  that  the  offence  was 
committed,  and  the  defenc^nt  thereof  convicted.  Here,  neither 
the  offence,  nor  the  conviction,  are  to  be  found  in  the  proceed- 
ings. In  the  next  place,  we  have  no  statement  where  the  defend- 
ant carried  on  the  business  of  huckster;  and  it  might  be  where 
it  was  no  offence  to  do  so ;  or  where  the  corporation  had  no  ju- 
risdiction to  punish  it  as  an  offence.  The  proceedings  are^ 
therefore,  manifestly  erroneous,  and  must  be  set  aside. 


Black,  Plaintiff  in  Error,  njersus  Wistar. 

IN  error,  from  the  Court  of  Common  Pleas  of  Northmnber^ 
land  county.  The  case  was,  briefly,  this:  TVtUiam  Wistar 
brought  an  action  of  debt  against  James  Blacky  in  the  Common 
Pleas,  to  April  term  1798.  The  writ  demanded  a  debt  of  766/. 
9*.  Sd»  The  declaration  demanded  a  debt  of  766/.  4«.  Sd.  on  a 
bin  obligatory  for  that  sum,  dated  the  28th  of  May  1796,  and 
payable  in  three  months  with  interest.  On  the  10th  of  September 
1798,  judgment  was  entered  for  869/.  Zs.  6d.  with  costs.  A  ^. 
fa.  issued  to  January  term  1799,  for  766/.  9*.  Sd.  which  was 
regularly  returned,  "  Staid  by  order  of  plaintiff's  attorney;"  with 
an  additional  indorsement,  signed  by  Blacky  the  defendant  be- 
low, in  these  words:  "  I  agree  that  the  sheriff  return  a  levy  on 
^^  this  writ,  as  of  the  term  to  which  it  is  returnable:"  and  such  a 
return  was  accordingly  made,  at  a  subsequent  period.  On  the 
18th  of  July  1800,  the  sheriff  held  an  inquest,  by  virtue  of  the 
above  f.  fa.  and  returned  the  inquest  annexed  to  the  writ.  The 
inquest  condemned  the  property;  and  it  was  afterwards  sold  on 
a  vaid.  exp.  when  Wistar  became  the  purchaser. 

^  The 
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1803.       The  following  errors  were  now  assigned: 

1st.  The  count  varies  from  the  writ,  in  the  sum  demanded.. 

2d.  The  judgment  varies  from  both  writ  and  count,  in  the 
sum  recovered. 

3d.  The  judgment  was  entered  after  the  defendant's  appear- 
ance,  not  in  term  time,  nor  at  the  setdement  of  the  docket,  nor 
according  to  any  rule. 

4th.  The  execution  varies  from  the  judgment,  in  the  sum  for 
which  it  issued. 

5th.  The  execution  was  returned  by  the  sheriflF  to  January 
term  1799,  as  having  been  "staid  by  order  of  plaintiff's  attor- 
ney;" but  after  that,  another  return  was  made;  to  wit,  "  that 
**  the  lands  and  tenements  of  the  defendant  had  been  levied 
*'  upon;''  and  an  inquest  was  held  upon  the  estate,  in  Jvly 
1800,  by  virtue  of  which  the  land,  &c.  was  condenmed,  without 
any  other  authority,  than  the  Ji.  fa.  that  had  been  returned,  as 
aforesaid,  to  January  term  1799. 

6th.  The  general  errors. 

The  case  was  argued  by  W.  Tilghman^  for  the  plaintiff  in  er- 
ror, who  cited  the  following  authorities,  principally  to  show, 
that  the  variances  in  the  writ,  count,  judgment,  and  execu- 
tion, were  fatal.  1  Cro.  198.  434.  5  Com.  Dig.  25.  C  13.  1  Cro* 
E.  829.  308,  Boh.  Inst.  534.  Reg.  Plac.  282.  8  Vin.  Abr.  474. 
pL  1.  4.  A.  2.  Br.  Error,  pi.  7.  9  H.  6.  38.  9  Vin.  Abr.  474. 
//.  6.  Co.  Lift.  288.  b.  1  State  Laws,  73.  s.  9.  3  Bac.  Abr.  369. 
jP.  Jbid.  570.  XolL  Abr.  778.  3  Com.  Dig.  313.  /.  3. 

M^Kean,  for  the  defendant  in  error,  proved  that  the  judgment 
had  been  entered  by  the  consent  in  writing,  of  the  defendant's 
attorney,  for  the  exact  sum  agreed  upon.  He  then  moved,  for 
leave  to  amend  the  execution  by  the  judgment;  citing  the  fol- 
lowing authorities,  to  show  the  extent  to  which  amendments  had 
been  permitted,  in  every  stage  of  a  suit.  8  Rep.  157.  16  6f  17 
Car.  2.  c.  .  1  Vent.  100.  5  Geo.  1.  c.  13.  2  BL  Rep.  836.  I 
SuppL  Vin.  Abr.  228.  pi.  6.  1  T.  Rep.  782.  1  BL  Rep.  462. 
2  Vent.  152.  8  ^.6.  c.  15.  14  Ed.  3.  1  Wils.  303.  6  T.  Rep. 
450.  1  Sup.  Vin.  Abr.  210.  pi.  9. 

The  Court  ^adverting  to  the  proceedings  by  consent,  to  the 
means  of  amenaing  the  process  by  the  praecipe,  and  the  Ji.  fcu^ 
by  the  judgment)  declared  they  had  doubt  upon  the  case. . 

Judgment  afiirmed. 

Mitchell 


Digitized  by 


Googk 


Supreme  Coitrt  or  Pennsylvania. 


26^ 


Mitchell,  Plaintiff  in  Error,  versus  Smith. 

ERROR  from  the  Court  of  Common  Pleas  of  Luzerne  coun- 
ty; where  an  action  of  debt  had  been  brought  by  Smithy  for 
the  use  of  Cashy  against  Mitchell^  upon  a  single  bill,  or  sealed 
note,  dated  the  11th  of  March  1796,  for  483  dollars  and  33  cents, 
payaJ)le  in  three  years  with  interest.  The  defendant  pleaded  pay- 
ment, with  leave  to  give  the  special  matter  in  evidence:  and 
thereupon  issue  was  joined.  On  the  evidence,  it  appeared,  that 
die  note  was  given  for  1500  acres  of  land,  lying  in  the  township 
of  Smith  fields  in  the  county  of  Luzerne^  out  of  the  seventeen  town- 
ships^ which  Smith  conveyed  to  Mitchell^  at  the  time  of  the  sale; 
that  die  land  had  been  granted  to  Smith  by  the  committee  of  the 
Susquehanna  company;  that  Mitchell  had  been  in  the  actual  and 
peaceable  possession  of  the  land  from  the  time  of  the  sale;  and 
that  he  had  a  full  knowledge  of  the  law  oi  April  1795,  against  in- 
trusions under  the  Connecticut  tide,  as  well  as  of  the  general  dis- 
pute, reladve  to  lands  in  Luzerne  county.  On  the  trial  in  April 
term  1802,  the  defendant  below  insisted  upon  three  points: 
1st.  That  die  consideration  of  the  contract  was  illegal;  and, 
therefore,  the  bill,  or  note,  was  void.  2d.  That  the  transaction 
was  against  the  policy  of  the  law.  3d.  That  the  consideration 
had  failed.  Rush,  Presidenty  in  his  charge  to  the  jury,  delivered 
an  opinion  against  the  defendant,  on  all  the  points;  and  con- 
cluded with  stating,  that  "  if  the  jury  are  of  opmion  that  the  de- 
"  fendant  knew,  and  was  acquainted  with,  every  material  cir- 
^  cumstance,  relative  to  the  bargain,  it  is  their  duty  to  make  him 
"  pay  the  money,  widi  the  interest  thereon.  But  if  they  are  of 
^  opinion,  that  he  was,  in  any  degree  imposed  upon,  or  pur- 
*'  chased  ignorandy;  in  that  case,  they  ought  to  find  a  verdict  in 
*'  his  favour."  (1)  To  this  charge,  a  bill  of  exceptions  was  ten- 
dered 

(1)  The  following  was  published,  as  a  copy  of  Judg^e  Rush's  charge. 

kus>i.  President'  With  respect  to  the  first  pointy  that  is»  the  illegality  of 
the  I>ond>  thu  depends  upon  a  sound  construction  of  the  Intrusion  Laxv,  and 
has  already  been  decidea  by  this  Court*  The  act  is  penal  and  made  the 
ofliences  described  in  it  indictaUe.  The  oifences  being  wholly  new  and  created 
by  the  act»  the  parties  can  be  punished  in  no  other  way.  The  law  says  not  a 
word  with  inspect  to  the  contract ;  but  points  its  penalties  only  against 
the  Persons  of  the  offi^nders.  Laws  similar  to  this  have  been  enacted  in 
England^  :^^nst  forestalling,  regrating,  and  selling  pretended  titles;  all 
vhich  inflict  penalties  on  the  persons  of  those  who  shall  transgress  them ;  but 
it  has  never  been  supposed,  that  thev  affected,  or  impeached,  the  validity  of 
the  contract  between  the  parties,  in  the  smallest  degree.  For  these  reasons,  it 
is  the  opinion  of  the  court,  that  the  Intrusion  law  has  not  destroyed  or  vitiated 
the  contract  between  David  Smith  and  Reuben  Mitchell. 

The  2d  reason  assigned  by  the  counsel  for  the  defendant  to  set  aside  the 
contract,  is,  that  it  is  against  general  or  public  policy. 


1803. 
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1803.    dered  and  allowed;  and  thereupon  the  present  writ  of  error  w«5 
km^m^mmJ  mstituted* 

The  argument,  for  the  phtntiff  in  error^  turned  upon  diis 
single  proposition:  *'  That  as  the  transaction,  on  which  the  debt 
**  arose,  was  prohibited  by  the  law  of  Pennsyhania,  the  biU,  or 
**  note  (being  made  the  evidence  of  the  debt)  contravened  the 
^^  policy  of  the  law,  and  was,  in  its  nature,  a  nullity:  so  that  no 
^^  Court  of  Pennsylvania  would  sustain  an  action  upon  it;  though 
"  the  statute  did  not  expressly  declare  it  to  be  void.**  3  State 
Lawsy  703.  DdL  edit.  Cowp.  39.  729.  734.  3  Burr.  1568.  1  T. 
Rep.  55.  1  Fez.  276.  3  Burr.  2234.  7'eiv.  197.  2  Lev.  174. 1  -P. 
Wms.  185.  5  T.  Pep.  120.  Doug.  671.  3  T.Pep.^6.  4  T.Ref. 

When  the  legislature  pass  a  law  upon  a  particular  subject*  it  is  the  duty  of 
the  Court  to  see  it  carried  into  execution  in  the  manner  described  in  tbcUw, 
and  in  no  other-  Thus,  when  the  EnrlUh  parliament  enacted,  that  whocrer 
shall  buy  any  poods,  wares,  &c.  on  the  way  to  market,  &c.  shaU  be  liable  to 
fine  and  imprisonment,  the  Judges  did  not  think  proper  to  go  a  step  beyond 
the  law;  though  there  cannot  be  the  least  doubt,  that  die  crime  of  forestalling^, 
was  repugnant  to  sound  public  policy,  and  against  the  policy  of  the  law  itself. 
The  contract  was  admitted  to  be  valid  and  binding  between  the  pasties,  thougfa 
they  were  punishable  for  their  conduct. 

It  is  readily  acknowledged,  that  nerysuch  contract  and  sale  of  land,  with  de- 
livery of  possession,  is  contrary  to  the  interests  of  the  commonwealth  of /Viomt/- 
vania;  and  so  is  every  forestalling  contract,  or  sale  of  a  pretended  title,  repugnant 
to  the  interests  of  that  country,  where  the  laws  forbid  such  contracts,  and  inflict 
penalties  on  those  who  enter  into  them.  The  iav)  itself  supposes  the  contract 
to  be  imurious  to  the  interesu  of  the  country,  and  against  the  policy  of  the  lav 
which  forbids  the  act  to  be  done.  But,  unless  the  laW  expressly  destroys  th© 
contract,  I  do  not  conceive  a  Court  of  justice  is  authorised  to  do  it,  on  the 
ground  of  its  being  against  the  good  of  the  public.  It  would  be  an  assumption 
of  legislative  power. 

The  3d  and  last  reason,  for  setUng  aside  this  contract  is,,  that  the  conside- 
ration has  failed.  AVhen  we  speak  orthe  consideration  of  a  contract  failing,  it 
is  understood,  that  the  bargam  turns  out  different  from  wliat  was  expected. 
The  rule  is,  where  the  party  is  deceived,  or  imposed  upon,  he  is  not  obliged  to 
pay  his  money.  For  example,  if  A.  sell  a  Susquehanna  title  to  B.  who  is  ignorant 
of  the  total  defect  of  such  title;  there  is  no  doubt  B.  may  avoid  the  sale,  on 
the  ground  of  want  of  consideration,  and  imposition.  But  that  is  not  the  case 
now  before  the  Court  Here  it  is  admitted  that  Mitchell  knew  of  the  intrusion 
law,  and  the  circumstances  of  the  dispute  relative  to  titles  in  this  count}'. 
Mitchell,  therefore,  bought  with  his  eyes  open*  and  no^  comes  forward  to  be 
relieved  from  his  contract.  In  such  case  what  is  the  language  of  a  Court  of  Chan- 
cery? If  both  parties  wea7it  what  they  did,  and  were  acquainted  with  the  whole 
circumstances  of  the  bargain,  and  if  neither  was  deceived,  the  agreement 
must  stand. 

The  maxim  of  law  is  true,  that  where  two  persons  engage  in  an  illegal  trans* 
action,  the  condition  of  the  defendant  shall  be  preferred;  but  as  this  maxim 
supposes  the  contract  to  be  illegal,  it  cannot  apply  here. 
'  Upon  the  whole,  gentlemen,  if  you  are  of  opinion,  that  the  defendant  knew  and 
was  acquainted  with  every  material  circumstance  relative  to  the  bai^ain,  it  is 
your  duty  to  make  him  pay  the  money,  witli  the  interest  thereon;  but  if  yoa 
are  of  opinion  he  was  in  any  degree  imposed  upon,  or  purchased  ignoran'tly, 
in  that  case  you  ought  to  find  a  verdict  in  his  favour. 

The  jury  retired  a  few  minutes,  and  returned  with  a  verdict  In  favour  of  the 
plaititin,  for  the  amount  of  the  sum  mentioned  in  the  note,  with  interest 
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466.  5  T.  Rep.  599.  Cotvp.  341.  Carth.  252.  Cro.E.  788.  ffob.    1803. 
165.  Esp.  88.  2  Wils.  133.  32  Zf.  8.  c.  9.  JMborf,  564.  ^«-v-^ 

jF^r  /^^  defendant  in  errovy  his  right  to  recover  the  debt  was 
maintained  on  various  grounds:  1st.  Because  the  bill,  or  note,  is 
good  at  common  law.  2d.  Because  the  drawer  of  the  note,  re- 
ceived a  consideration  for  it.  3d.  Because  it  was  given  without 
fraud,  or  imposition,  under  a  knowledge  of  all  the  circumstances. 
4th.  Because  it  would  be  good  even  as  a  volimtary  bond.  5di. 
Because  it  is  not  rendered  void  by  any  statute;  the  acts  of  assem* 
bly  subjecting  an  intruder  to  indictment  and  eviction,  but  never, 
in  any  mstance,  declaring  a  contract  for  the  land,  or  a  security 
for  the  price,  to  be  unlawful  and  void.  6th.  That  it  is  not 
against  the  policy  of  the  law  fas  in  the  cases  cited  upon  smug- 
gling) to  allow  a  recovery  of  me  debt.  3  State  Laws,  703^  DalU 
edit.  4  Ibid.  198.  1  Burr.  545.  Cro.  J.  643.  1  Show.  398.  Cowp. 
524.  650.  2  Atk.  251.  2  Vez.  jun.  422.  1  Wils.  229.  4  Burr. 
2069.  3  T.  Rep.  418.  2  Burr.  1077.  3  T.  Rep.  456.  6  T.  Rep. 
61.  7  T.  Rep.  601.  Doug.  670.  Bous.  &f  Pull.  3.  Esp.  18. 

After  great  consideration,  the  Judges  delivered  their  opinions 
at  large,  seriatim,  pronouncing  the  contract,  on  which  the  bill,  or 
note,  was  given,  to  be  unlawful,  immoral,  and  against  the  public 
pdicy  of  die  law.  They,  therefore,  decided,  that  no  Court  of 
justice  in  Pennsylvania  could  lend  its  £ud  to  effectuate  such  a 
contract;  and,  consequently,  reversed  the  judgment  of  the  Court 
of  Common  Pleas.  (2) 

Judgment  reversed. 

JV.  Tilghman,  for  the  plaintiff  in  error. 
Rowley  for  the  defendant  in  error. 


Passmore  versus  Pettit  and  Bayard. 

nPHIS  case  came  before  the  Court,  on  exceptions  to  the  re- 
X  port  of  referees,  who  had  exercised  the  right  of  appointing 
an  umpire,  under  the  rule  of  reference.  After  argument  by  M. 
Levy,  for  the  plaintiff,  and  by  M^Kean  and  Dallas,  for  the  de- 
fendants, the  Chief  Justice  delivered  the  unanimous  opinion  of 
the  Court,  for  setting  aside  the  report,  on  the  followmg  grounds: 

By  die  Court:  1st.  When  an  umpire  is  chosen  by  referees, 
he  stands  in  the  same  situation,  precisely,  as  the  referees  them- 
selves, both  with  respect  to  powers  to  be  exercised,  and  duties 
to  * «;  performed.    He  may  examine,  and  he  ought  to  examine, 

(  The  same  principle  has  been  daclded  in  Maybin,  surviving  Partner,  Wc- 
t.  (  Jon;  and  in  JDuncaruon  v.  M^Lure;  both  cases  of  contravening  the  act  of 
COT  Tcss,  for  registering  vessels  of  the  United  States. 
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1803.  the  witnesses,  and  the  documents,  for  himself,  in  the  presence 
^"^"^^  of  the  parties,  without  relying  solely  upon  the  information  or 
facts  reported  by  the  referees.  This  rule  was  setded  in  the  case 
of  Falconer  v.  Montgomery;  (i)  and  it  is  highly  important  to 
the  administration  of  justice,  that  it  should  be  observed.  It  has 
not  been  observed  upon  the  present  occasion;  and,  theref(nre, 
the  report  cannot  be  confirmed. 

2d.  Again:  it  is  essential  to  the  fair  and  satisfactory  investi- 
gation of  facts,  that  an  opportunity  should  be  afforded  to  obtam 
and  produce  the  necessary  evidence,  however  distant  the  scene 
of  the  transaction  may  be.  A  Court  of  justice  will  always  aflow 
time,  for  the  execution  and  return  of  a  commission,  when  irit- 
nesses  reside  abroad.  In  the  present  case,  the  question  turned 
upon  «the  sea-worthiness  of  a  ship;  and  time  was  asked  by  the 
defendants  to  produce  testimony  from  Halifax^  where  she  had 
undergone  a  survey  and  repairs.  This  was  refused,  without  any 
reason  to  suppose,  that  the  object  in  asking  it  was  mere  delay 
and  vexation.  The  refusal  has  deprived  the  party  of  the  means 
of  defence  before  the  referees ;  and  we  cannot  think  it  just»  to 
place  him  out  of  the  reach  of  all  remedy,  by  confirming  the 
report. 

3d.  On  the  subject  of  the  reference,  all  the  testimony  should  be 
heard,  all  the  documents  should  be  seen,  by  both  the  parties,  in  the 
presence  of  the  referees.  But  it  appears,  that  a  paper,  or  ex  parte 
affidavit,  was  produced  before  the  referees  and  umpire,  respecting 
the  sea-worthiness  of  the  ship  (the  very  gist  of  the  controversy) 
which  the  defendants  never  had  an  oppoVtunityof  reading,  or  ex- 
amining. The  referees  and  umpire  are,  undoubtedly,  honest  men; 
but  they  have  erred  in  judgment;  and  their  errors  cannot  be  sanc- 
tioned, by  an  affirmance  of  the  report,  which  their  errors  alone 
may  have  produced. 

The  report  was,  accordingly,  set  aside,  and  the  judgment 
entered  upon  it,  opened. 


Bell  versus  Beveridge. 

THIS  was  an  action  upon  an  open  policy,  dated  the  10th  of 
March  1793,  on  goods  on  board  the  Andrew ^  capt.  Macken^ 
bound  from  Charleston  to  Amsterdam.  The  ship,  sailing  on  the 
voyage  insured,  was  captured,  on  the  11th  of  April  1793,  by  a 
French  privateer,  and  carried  into  VOrient^  where,  after  a  few 
days  detention,  she  was  acquitted  and  restored.  On  the  26th  of 
April  1793,  however,  the  French  government  seized  the  cargo, 
for  public  use,  promising  to  pay  a  liberal  fixed  price  for  it  to  the 
owners;  but,  after  repeated  solicitations,  the  consignee,  in  1 796, 

(2)See».tf,^232: 
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abandoned  the  hope  of  seeing  a  performance  of  tlie  promise,  and  1 803* 
returned  to  America.  It  appeared^  on  the  trial  of  the  cause,  that 
the  captain's  protest,  dated  the  l/th  of  May  1793,  had  been 
transmitted  to  the  owners  of  the  ship,  in  Philadelphia^  under 
cover  of  a  letter  from  Amsterdam^  dated  the  17th  of  May  1793; 
and  the  notice  of  the  cagture  was  given  by  them  to  the  plaintiff, 
at  least,  as  early  as  the  month  of  August  1 793,  The  yellow  fever 
soon  afterwards  made  its  appearance  in  the  cit\';  and  the  plain- 
tiff retired,  with  his  family,  into  the  country,  on  the  10th  of  Sep- 
tember;  but,  in  common  with  the  rest  of  the  citizens,  he  return- 
ed, after  the  calamity  had  ceased,  about  the  19th  of  November; 
and  then  went  on  a  journey  of  business  to  South  Carolina,  It 
was  not,  however,  until  the  21st  of  January  1794,  that  he  inti- 
mated to  the  underwTiterg  an  intention  of  abandonment;  and, 
even  then,  he  did  not  directly  abandon,  but  only  stated,  in  a  let- 
ter, "  that  lie  meant  to  abandon." 

The  general  question  was,  whether  the  abandonment,  had  been 
made  in  due  season,  to  entitle  the  plaintiff,  in  this  case,  to  re- 
cover for  a  total  loss  ? 

The  defendant  contended,  that  the  words  of  the  letter  from 
the  plaintiff,  did  not  amount  to  an  actual  abandonment;  but  only 
imported  an  intention  to  abandon;  that  by  such  equivocal  lan- 
guage, he  was  enabled  to  take  for  himself  all  the  chances  of  an 
advantageous  settlement  in  France:  while  the  defendant  was  not 
empowered  to  pursue  the  property  on  account  of  the  under- 
writers ;  diat,  independent  of  the  ambiguity  of  die  letter,  inti- 
mating his  intention  to  abandon,  the  abandonment  was  not  made 
in  a  reasonable  time,  on  the  21st  of  January  1794,  notice  of  the 
loss  having  been  received  in  August  1793;  and  that  the  excuse 
of  the  yellow  fever,  though  it  would  apply  to  a  personal  inter- 
view, would  not  applv  to  a  communication  by  writing.  Park, 
161,  2.  2  DalL  Rep.  284.  1  Burr.  349.  2  Burr.  697.  5  Burr. 
1241.  3-^/>^.  195.  2  Burr.  683.  2  Burr.  1198.  1214.  Doug. 
219.  1  T.  Rep.  608.  1  Esp.  N.  P.  Rep.  237.  Park^  192.  2  Mag. 
'  175.  416.  .Park,  92.  82.  81.  (a)  172. 

The  plaintiff's  counsel  insisted,  that  under  the  peculiar  cir- 
cumstances of  the  case,  the  abandonment  was  made  in  due  sea- 
son; and  that  the  terms  of  the  abandonment  were  sufficiendy 
positive. 

The  Court,  in  the  charge  to  the  jurj^,  stated,  that  no  particu- 
lar  form  of  words  was  necessary  to  constitute  an  abandonment; 
that  by  declaring  he  meant  to  abandon,  the  plaintiff  had  made 
his  election,  and  could  never  aftenvards  retract.  That  an  aban- 
donment must  be  made  within  a  reasonable  time;  but  that  what 
constituted  a  reasonable  time,  was  a  question  of  fact,  depending 
upon  the  relative  situation  of  the  parties,  the  time,  and  the  place. 
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1803.    ^fter  notice  to  the  assured  of  the  loss;  and  that,  in  the  present 
Uh^*-^  ^^^^9  ^^Ye  did  not  appear  to  have  been  any  design  to  waive  die 
right  of  abandonment)  though  its  exercise  was  suspended  by  a 
public  calamity,  and  other  fortuitous  occurrences. 

Upon  the  whole,  the  opinion  of  the  Court  was  in  favour  of  the 
plaintiff,  and  the  Jury  gave  a  verdict  accordingly. 


Kingston  versus  Girard. 

CASE,  on  a  policy  of  insurance,  to  recover  for  a  total  loss, 
by  capture.  On  the  trial  of  the  cause  two  points  of  defence 
were  urged:  1st.  That  there  had  been  a  deviation;  inasmuch  as 
the  vessel  traded  at  the  port  to  which  she  was  carried  by  the  cap- 
tor. Parley  311,312,  313.  295.  2d.  iTiat  the  extra  expenses  tor 
wages,  provisions,  &c.  during  a  capture  and  detention,  were 
not  a  subject  of  general  average ;  but  a  charge  on  the  freight. 
Park,  54,  55.  Add.  285.  3.  1  East,  220.  yones  et  aL  v.  The  In-^ 
sitrance  Company  of  North  America.  (1). 

It  was  admitted,  by  the  plaintiff's  counsel,  that  after  the  ves- 
sel was  carried  into  the  port  of  the  captor,  and  before  she  was 
liberated,  the  extra-expenses  were  not  a  subject  of  genera! 
average;  but,  they  insisted,  that  the  expenses,  subsequent  to  the 
liberation,  were  general  average.  Park,  54.  2  Marshal,  462. 1. 4. 

By  the  Court:  If  the  vessel,  after  her  release,  remained  at 
Martinique,  to  which  she  was  carried  by  the  captor,  longer  than 
was  necessary  to  prepare  for  her  voyage,  and  for  the  purpose  of 
trading,  it  was  a  deviation;  and  the  policy  is  void. 

Whether  the  extraordinary  expense  incurred  for  seamen's 
wages,  provisions,  &c.  during  the  detention  of  the  vessel,  upon  a 
capture  as  prize,  is  a  subject  of  general  average,  forms  an  impor- 
tant question.  In  the  case  of  Jones  et  al.  v.  The  Insurance  Cm- 
pamj  of  N'orth' America,  we  decided,  unanimously  (and  our 
opinion  is  strengthened  by  mature  reflection)  that  such  expenses, 
during  an  embargo  in  a  foreign  port,  in  the  course  of  the  voyage 
insured,  are  not  general  average,  but  a  charge  upon  the  freight, 
for  which  the  underwriters  upon  the  freight  alone,  must  furnish 
an  indemnity.  Wc  think,  that  the  same  principle  embraces  the 
case  of  detention  for  the  purposes  of  a  quarantine.  In  the  case 
of  detention,  by  capture  as  prize,  there  is  not,  however,  any 
direct  authority  to  decide  the  responsibility;  and  the  principle  of 
the  other  cases,  does  not  embrace  it.  Elementary  writers, 
Beawes  and  Magens,  differ  in  opinion.  It  is,  upon  the  whole,  a 
safe,  and  the  best,  rule,  to  consider,  whether  the  expence  is  in- 
curred, for  the  general  benefit  of  all  the  parties  interested,  in 

(1)  SIhcc  reported,  ar^f /t-.  246. 
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ship,  targo^  and  fueight.  If  it  is,  then  all  the  parties  should  con-    1803. 
tribute  to  defray  it.  If  it  is  not  (as  in  the  cases  of  embargo  and  Vi.y^^ 
quarantine,  where  the  delay  and  expense  are  submitted  to,  merely 
that  the  vessel  may  earn  her  freight)  then,  the  party  who  alone 
enjoys  the  benefit,  should  alone  sustain  the  loss. 

Lewis  and  Hare^  for  the  plaintiff. 
Ingersoll  and  Rawk^  for  the  defendant. 


M^Fadden  versus  Parker  et  aL 

THIS  was  an  action  brought  against  Paf;iJfr  and  JVhartqn^  the 
indorsers  of  a  promissory  note,  instituted  at  the  same  time, 
that  an  action  was  brought  against  George  Eddie^  the  drawer  of 
the  note.  There  had  been  a  trial,  and  verdict  for  the  plaintiiF, 
in  December  term  1-801,  subject  to  the  opinion  of  the  Court  upon 
a  case  stated,  involving  two  questions:  1st.  Whether  a  plea 
puis  darein  continuance^  had  not  been  entered  too  late  by  the 
defendants?  And  2d.  Whether  the  new  matter  pleaded,  was 
sufficient  to  bar  the  plaintiff's  recovery?  After  some  argument 
on  the  case,  at  December  term  1802,  the  parties  made  the  fol- 
lowing arrangement: 

"  That  the  judgment  shall  remain  as  a  security,  and  an  issue 
"  be  formed  and  tried  under  this  agreement.  That  the  defendants 
"  be  [Permitted  to  enter,  at  this  time,  a  plea  puis  darein  continue 
^^  ance^  with  like  effect,  as  if  it  had  been  entered  at  the  day 
"  given  for  their  next  appearance,  after  the  new  matter  occurred. 
"  That  the  plaintiff  be  allowed  to  give  evidence  of  all  facts  and 
"  circumstances  to  show,  that  the  new  matter  pleaded  ought  not 
"  to  operate  as  a  discharge  of  the  defendants.  That  the  de- 
"  fendants  be  allowed  to  give  evidence  of  all*  facts  and  cir- 
**  cumstances  to  repel  such  evidence,  on  the  part  of  the  plaintiff, 
"  to  show  that  such  new  matter  ought  to  operate  in  their  dis- 
*'  charge;  and  to  establish  that  the  plaintiff  has  received  actual 
"  value,  or  sccuritj',  for  the  debt,  from  the  drawer  of  the  note. 
*'  And  that  it  be  admitted,  on  the  trial,  that  notice,  in  due  form 
*'  of  law  was  given  to  the  defendants,  by  the  plaintiff,  of  the 
"  non-payment  of  the  note,  on  which  the  suit  is  founded." 

Under  this  agreement,  the  defendants  relinquished  all  former 
pleas,  and  entered  puts  darien  continuance^  the  plea  of  payment, 
with  leave  to  give  the  special  matter  in  evidence. 

On  the  trial  of  the  cause,  it  appeared,  that  a  testatum  ca.  sa. 
had  issued  into  Northampton  county,  returnable  to  December 
term  1797,  in  the  case  of  3I^Fadden  v.  Eddie j  upon  which  the 
defendant  was  arrested;  that,  while  he  was  in  custody,  he  gave 
abend  and  warrant  of  attomev  to  confess  judgment  to  the  plain- 
tiff^ 


Digitized  by 


Googk 


276  Cases  Ruled  and  Adjudged  in  the 

1803.    tifF,  intending  that  the  judgment  should  operate  upon  lands  which 

iL^mU  he  claimed  in  Northampton  county,  but  which  eventually  proved 

to  be  no  security,  though  taken  in  execution  and  offered  for  sale, 

on  a  venditioni  exponas;  and  that,  on  the  29th  of  November  1797, 

the  plaintiff  wix)te  to  the  sheriff  in  the  following  terms :  "  Sir, 

1  request  and  desire  that  you  discharge  the  defendant,  in  the 
above  writ  mentioned;  he  having  satisfied  me  of  the  debt,  inte- 
rest, and  costs;"  and  that  the  sheriff  thereupon  returned  the 
writ,  "  C.  C.  Afterwards  discharged  from  execution,  by  order 
of  the  plaintiff." 

The  defence  was  placed  on  two  grounds:  1st.  That  the  holder's 
acceptance  of  a  security  from  the  drawer,  in  satisfaction,  was 
a  release  of  all  the  parties  to  the  note ;  however  inadequate  the 
security  accepted;  and  however  defective  the  tide  to  die  property 
might  afterwards  appear.    1  Stra.  691.    Noy^  140.    3  Mod.  86* 

2  Shoiv.A^U  Doug.  236,  7.  250.  2  Fez.  540.  4  Vez.  824.  832, 3. 
Ambi.  79.  1  Dai/.  Rep.  254.  7  T.  Rep.  421.  2d.  That  the 
release  of  one  of  two  joint  debtors,  is  the  release  of  both ;  and  the 
discharge  of  a  defendant  from  a  ca.  sa.  is  tantamount  to  a  pay- 
ment or  extinguishment  of  the  debt.  4  Burr.  2482.  3  Wils.  14. 
1  T.  Rep.  557.  6  T.  Rep.  525.  2  B I.  Rep.  12S7.{l)  1  Bous.  if 
Pull.  665.  2  Bous.  £sP  Ruli.  61. 

For  the  plaintiff  it  was  premised,  that  there  was  no  negligence 
imputable  to  him;  that  notice  of  the  non-payment  was  regularly 
given  before  any  indulgence  was  shown  to  the  drawer  of  the  note; 
and  that  every  arrangement  with  the  drawer  was,  in  fact,  for 
the  benefit  of  the  indorsor.  It  was  then  contended,  1st.  That 
considering  the  relative  situation  of  the  parties,  before  the  dis- 
charge from  the  ca.  sa,  the  holder's  acceptance  of  a  security  from 
the  drawer,  was  not  a  bar  to  his  remedy  against  the  indorsor. 
And  2dly.  That  whatever  might  be  the  operation  of  the  dis- 
charge from  the  ca.  sa.  as  to  the  drawer,  it  did  not  extinguish 
the  debt  as  to  the  indorsor. 

1st.  The  drawer  and  indorsor  of  a  promissory  note,  are  not 
joint  debtors ;  but  are  indebted  to  the  holder  on  separate  and 
distinct  contracts;  the  former  being  bound  to  pay  at  all  events; 
the  latter  only  in  case  of  the  drawer's  default,  and  of  the  holder's 
giving  due  notice  of  it,  and  pursuing  a  recovery  against  the 
drawer  with  reasonable  diligence.  Kyd^  22.  72,  3.  74,  75.  1  lO, 
76.  Upon  notice  of  the  drawer's  default,  the  indorsor  becooies 
an  absolute  debtor,  not  a  surety ;  and  it  is  a  duty  immediately 
to  pay.  If  he  delays  payment,  it  is  a  wrong;  and  he  shall  not 
afterwards  take  advantage  of  it.    The  holder  is  not  bound  to 

(1)  The  case  in  2  Bi.  JRep.  1237.  was  cited  by  the  defendant's  counsel,  as 
the  single  authority  in  opposition  to  their  doctrine ;  but  condemned  as  a  bad 
precedent^  in  the  worst  of  Sir  (Viltiam  Blachtone's  works. 

pursue* 
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ipursue  the  drawer;  but,  after  notice  to  the  indorsor,  he  may  do    1803. 
{every  thing  he  can  to  get,  or  to  secure,  his  money  from  the  u*^.— * 
Uratirer:  provided  he  does  not  thereby  deprive  the  indorsor  of 
ais  remedy  over.  1  Bous.  &?  PulL  655.  Bull.  N.  P.  271. 
1    2d.  As  no  misconduct  is  imputable  to  the  plaintiff,  neither  can 
Utbe  said^  that  he  has  received  an  actual  payment,  or  satisfac- 
^oo,  for   the  debt.    The  bond  and  warrant  of  attorney  were 
jobvioiisly  taken  as  a  collateral  security;  and  not  with  an  inten- 
sion to  release  the  obligation  of  either  of  the  parties  to  the  note. 
Jkug.  513T»    But  even  upon  the  strictest  application  of  the  rule 
klaw,  the  arrest  of  one  man  upon  a  ca.  m.  cannot  be  deemed  a 
^tdsfaction  for  another  man's  debt.    The  drawer  and  the  indor- 
[«or  cannot  (like  co-obligors  or  partners)  be  sued  in  the  same 
'aaion;  and  when  judgments  are  obtained  against  them  in  se- 
|])arate  actions,  ^iji.fa.  may  issue  on  one  judgment,  and  a  ca.  sa. 
fupon  the  other.  All  the  authorities  cited  for  the  defendants,  are 
^  cases  of  a  joint  ca.  sa.  But  the  authorities  for  the  plaintiff  are 
[express,  that  it  must  be  an  actual,  not  a  constructive,  payment 
fby  one  debtor,  to  discharge  another  debtor,  upon  a  distinct  con- 
jtract,  though  for  the  same  sum.    And  the  release  of  the  debtor 
execution^  however  it  may  affect  the  right  and  jhe  rtjmedy  of 

e  plaintiff  in  the  execution,  cannot  affect  the  right  or  the  rc- 

edv  of  any  other  person.   Tidd.  412.  Hob.  59,  60,  61.  1  IVils. 

.  '2  BL  Rep.  1235.    4  T.  Rep.  825.    Thus,  M'Fadden,  the 
iolder  of  the  note,  may  sue  Parker  and  Wharton^  the  indorsors ; 

id  they,  having  paid  the  note,  may  sue  Eddie^  notwithstanding 
discharge  from  the  ca.  sa. 

The  Court,  in  the  charge,  left  it  to   the  juiy  to  consider, 
rhether  the  plaintiff  had  accepted  the  bond  and  warrant  of  at- 
ley,    in  satisfaction  of  the   debt,  due  upon  the    note;    and 
iiereupon  intended  lo  release  both  the  indorsors  and  the  drawer. 

The  jury,  upon  this  charge,  gave  the  plaintiff  a  verdict  for 
amount  of  the  note,  with  interest. 

But  on  a  motion,  for  a  new  trial,  the  counsel  of  the  defen- 

5,  urged,  that  the  extinguishment  of  the  debt,  by  the  dis- 

harge  oi  Eddie  from  the  ca.  sa.  was  a  point  of  law  clearly  in 

eir   favour;  on   which  they  cited  additional  authorities,  and 

led  more  at  large,  than  at  the  trial;  that  the  agreement 

ader  which  the  issue  was  formed,  did  not  waive  the  benefit  of 

strict  rule  of  law;  and  that  the  court,  instead  of  leaving  the 

to  the  jury,  ought  to  have  charged  expressly  in  favour  of 

defendants.   3  BL  Com.  390.  2  T.  Rep.  120. 

'  The  counsel  for  the  plaintiff  answered,  that  the  verdict  was 
fiformable  to  the  real  justice  of  the  case;  that  the  agreement, 
der  which  the  issue  v/as  formed,  was  meant  to  bring  the  case 

before 
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1803.  before  the  Jury  upon  its  equitable  circumstances;  that  the  Court 
u»v"»^  fairly  left  the  decision  to  the  jur^^  upon  the  genuine  principles 
of  the  agreement.  Doug.  248.  (236.)  250.  2  Salk.  575.  8  T. 
Rep.  168.  2  T.  Ret.  4.  4  T.  i?^/^.  468.  1  ^Ja/i.  116.  2  SM.  646. . 
and  that  even  on  the  strict  point  of  law,  the  plaintiff  was  entitled 
to  a  verdict;  none  of  the  opposite  cases  applying  to  separate 
debtors,  on  distinct  contracts,  who  could  not  be  sued  as  joint 
debtors. 

By  the  Court.  The  case  has  been  well  argued  at  the  bard 
and  the  Judges  have  enjoyed  an  opportunity  to  consider  it,  i 
with  more  deliberation,  than  could  be  bestowed  upon  it,  during  ] 
the  trial. 

We  are  now  convinced^  that  the  principal  point  of  law,  should 
have  been  differently  presented  to  the  jury.  It  is  clearly  in 
favour  of  the  defendants;  and  ought  to  have  been  so  stated  in 
the  charge. 

The  construction  of  the  agreement,  however,  is  a  distinct 
subject  for  consideration.  The  counsel,  who  drew  the  agree- 
ment,  are  essentially  at  variance  upon  its  design  and  meaning; 
•and  the  Court  have  not  formed  (nor  is  it  necessary,  at  this  time^i 
that  we  should  form)  a  decided  opinion  upon  the  subject.  The' 
intention  of  the  parties  to  the  instrument,  will  be,  property,  leftj 
to  the  jury  oji  the  liew  trial;  which,  for  the  reason  already: 
assigned,  it  is  our  duty  to  award. 

New  trial  awarded^ 

For  tlie  plaintiff,  Ingersoll  and  Dallas. 

For  the  defendants,  £.  Tilghman  and  HaUowett. 
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September  Term  1803* 


Sharpless  versus  Welsh  et  aL 

^CIRE  FACIAS  against  yohn  Welsh^  Redman  Byrncy  and  thp 
^  Bank  of  the  United  States^  garnishees  in  a  foreign  attach- 
ment, issued  by  the  plaintiff  against  M.  Moore^  of  Charleston* 
The  facts  were  these:  Moore^  being  indebted  to  several  persons 
in  Philadelphia^  remitted  to  Redman  Byme^  a  bill  of  exchange, 
dated  the  13th  of  November 'l^QOy  drawn  by  Joseph  Byrne^  in 
favour  of  Redman  Byrne^  on  John  Welshy  at  60  days  sight,  for 
iroo  dollars;  saying,  in  the  letter  that  inclosed  the  bill,  "  I  will 
^  send  the  duplicate,  in  a  few  days,  with  directions  what  to  do 
**  with  it,"  Accordingly,  on  the  22d  of  November^  he  wrote 
tgain  to  By  me  J  ordering  the  following  disposition  of  the  bill: 

"  To  Martin  Bernard 70/. 

"  To  Moore^  surviving  partner  of  Goldthwcdte  .     29  Dollars, 

«  To  Jesse  Sharpless 400  Dollars, 

^  To  M.  Shields 300  Dollars. 

«  To  Robert  Campbell 400 

"  The  balance  to  be  divided  equally  between  Mr.  Carr  and 
^M^Goffin:' 

Soon  after  the  receipt  of  his  letter,  Byrne  showed  it  to  the 
plaintifr,  and,  also,  to  John  Shields;  told  each  of  them  of  the  ap- 
propriations; and  promised  to  pay  each  the  sum  specified,  when 
the  cash  should  be  received.  And,  on  the  26th  of  December 
1800,  he  wrote  to  Moore^  that  the  \Slli  "  should  be  disposed  of, 
"  as  his  last  letter  directed."  Subsequent  to  these  communica- 
tions, the  plaintiff  issued  a  foreign  attachment,  on  which  the  pre- 
.sent  scire  facias  is  grounded.  -Byrne  informed  Moore^  of  the  oc- 
currence, and  called  for  instructions,  on  the  8th  of  Januanj 
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1803.  1801;  and  on  the  6th  of  February  following,  Moore  answered, 
\— y^>^  "  I  would  rather,  if  by  any  means  you  could  have  it  done,  that 
*^  Sharpless  should  be  got  to  put  up  with  8  or  900  dollars;,  and 
"  the  rest  to  be  pSid  to  the  other  people  mentioned,  as  far  as  it 
"  will  go."  But  Byrne'i  conceiving  himself  bound  to  pay,  ac- 
cording to  the  first  appropriation,  did  not  mention  this  proposi- 
tion to  Sharpleis,  In  the  meantime,  the  bill  of  exchange,  wliich 
had  been  accepted  on  the  28th  of  November ^  was  regularly  pro- 
tested for  non-payment;  Wekh  assigning  the  attachment,  as  the 
Cause  of  his  refusal  to  pay. 

On  the  trial  of  the  cause,  it  was  contended,  for  the  plaintiffs 
that  the  property  in  the  bill  continued  to  be  Moore^s^  at  the  time 
of  the  attachment ;  and  that  the  creditors  had  acquired  no  lien 
upon  it.  4  Burr.  2174.  The  letter  of  appropriation,  is  nothing 
more  than  a  private  order,  to  pay  the  money,  when  it  was  re- 
ceived; and  Moore  had  a  power  to  revoke,  or  alter  it  (as,  in  tact, 
he  did,  in  his  letter  of  the  6th  of  February)  at  any  time  before 
actual  payment  to  the  creditors. 

But  it  was  insisted,  by  the  counsel  for  the  defendants^  that  the 
letter  of  the  22d  of  November^  amounted  to  an  irrevocable  appro- 
priation and  transfer  of  the  fund;  that  Byrne  became  a  trustee, 
f<Jr  the  creditors  named  in  the  letter;  and  that  the  trust  fund 
was  not  liable  to  a  foreign  attachment.  AmbL  297.  1  AtL  124. 
2  AtL  20r.  1  F.  Fez.  280.  1  Fez.  331,  2.  1  East.  550.  5  T.Rep. 
215.  494. 

By  the  Court:  (1)  The  plaintiff  had  a  legal  right  to  institute 
the  attachment,  which  cannot  be  divested,  by  any  irregular  at- 
tempts to  obtain  a  preference,  from  the  trustee  himself.  The 
only  question  is,  whether  the  fund  attached,  can  be  regarded, 
'      under  the  circumstances  of  this  case,  as  the  property  of  Mooret 

The  facts  are  few,  but  powerful.  Moore  remits  the  bill  to 
Byrncy  with  express  directions  to  apply  the  money,  to  the  pay- 
ment of  specific  creditors  in  Philadelphia;  and  Byrne  under- 
takes to  do  so.  Independent  of  the  communication  to  the  plaia- 
tiff,  Byrne  mentioned  the  general  appropriation  to  Shields,  with 
a  direct  and  positive  promise,  to  pay  Shields  his  proportion  of 
the  money. 

Under  thete  circumstances,  it  is  clear,  that  there  could  be  nd 
revocation  of  the  appropriation,  in  favour  of  Shields;  to  whom 
Byrne  himself  had  become  responsible:  but  the  dpubt  arises, 
as  to  tlie  situation  of  those  creditors,  who  had  received  no  inti- 
mation of  the  remittance.  If,  indeed,  no  notice  had  been  given 
to  any  of  the  creditors,  we  do  not  think  that  any  of  the  crcditon 

(1)  The  cause  was  tried  at  Nisi  Prius^  Philadelphia^  on  the  16th  oiJiM 
15^3,  before  Smith  and  BRA.CKENfiii3GE^  ymticu. 

would 
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would  have  acquired  a  vested  interest  in  the  fund,  by  the  terms  1803* 
•of  the  correspondence  between  Moore  and  Byrne.  But  it  is  a  ^^^>r^ 
material  fact,  for  the  consideration  of  the  jury,  that  the  plaintiff 
received  information,  not  only  of  his  own  apportionment,  but  of 
the  distributive  shares  of  all  the  creditors;  and  that  he  never 
objected  to  this  appropriation  of  the  fund,  until  he  issued  his  at- 
tachment. If  the  jury  shall  think,  from  this  fact,  that  the  plaintifi* 
ratified,  or  acquiesced,  in  the  distributive  appropriation ;  the  law 
will  iwt  permit  him,  afterwards  to  monopolise  the  fund,  in  th<? 
way,  that  the  present  suit  clBntemplates. 

Bracrenridge,  Justice.  The  equity  of  the  case  b  strongly 
in  favour  of  the  defendants;  but  I  find  it  difficult  to  surmount 
the  strict  rules  of  law,  as  to  those  creditors,  who,  receiving  no 
notice,  acquired  no  right.  The  creditors  who  received  notice, 
and  assented  to  the  appropriation,  had  clearly  a  vested  inte^ 
rest.  But,  I  incline  to  think,  the  law  in  favour  of  the  credi- 
tors stops  there;  unless  the  fact  is  sufficiently  ascertained,  to 
satisfy  the  jur)%  that  the  plaintiff,  by  his  conduct,  approved 
and  assented  to  the  whole  appropriation,  after  he  was  fully  ap- 
prised of  it.  That  fact,  the  important  one  in  the  cause,  if  found 
affirmativel)',  by  the  jury,  must  be  decisive  in  favour  of  the  de- 
fendants. 

On  the  day,  succeeding  that,  upon  which  the  charge  was  de- 
livered, the  jury  returned  to  the  bar,  and  declared,  that  they 
could  not  agree  upon  a  verdict;  proposing,  at  the  same  time^ 
several  legal  questions,  for  the  solution  of  the  Court. 

But  Smith,  Justice^  observed,  that  it  would,  probably,  extri- 
cate the  jury  from  their  embarrassment,  as  well  as  relieve  his 
own  mind,  to  inform  them,  that  since  the  adjournment,  he  had 
entirely  changed  his  opinion,  upon  the  principal  legal  point  in  the 
cause.  He  said,  that  he  had  always  thought  it  more  honourable 
to  retract  an  erroneous  opinion,  when  the  error  was  discovered, 
than  to  persist  in  it,  upon  the  suggestions  of  a  false  and  pernicious 
pride.  He  then  declnrtd,  that  on  full  reflection  and  research, 
during  the  recess,  he  had  been  convinced,  that  from  the  time  of 
receiving  Moore^s  letter,  ordering  specific  payments,  to  the  enu- 
merated creditors,  J5e/r«e  became  a  trustee  for  those  creditors; 
and  that  the  creditors  thereupon  acquired  such  an  interest  ift  the 
trust  fund,  as  could  not  be  divested,  or  affected  by  the  plaintifF^s 
attachment.  (I). 

The  jury,  having  again  retired,  soon  agreed  upon  a  verdict, 
in  favour  of  the  plaintiff,  for  400  dollars;  being  the  sum  to  which 
he  was  enlitied  by  the  original  appropriation  of  the  bill  of  exchange. 

(1)  Brackenridge.  yustice,  expresBcd  no  opinion  upon  this  occasion; 
but  seemed,  silently,  to  absent  to  the  statement  now  made  by  Judge  Smith. 

Vol.  IV.  2  O  The 
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1803. 

Upv*-^  The  Commonwealth  versus  Ba3niton  et  al. 

DEBT,  on  the  official  bond  of  Peter  Baynton^  as  state  trea- 
surer, dated  the  11th  of  January  1797 ^  against  him,  and 
his  sureties,  David  Lenox,  WUtiam  Hall^  and  Joseph  BuUocL  It 
was  admitted,  that  diere  was  a  considerable  balance  due  from 
Baynton  to  the  state;  but  the  defence  taken  for  his  sureties  was 
on  two  distinct  grounds:  1st.  That  the  treasurer  is  elected 
annually;  he  is  required  to  give  bond  on  every  election;  and 
that  his  sureties  in  the  present  bond,  are  only  liable  for  any  de* 
ficit,  actually  incurred,  during  the  year,  commencing  in  January 
1797,  and  ending  in  January  1798.  2d.  That  by  the  conduct  of 
the  legislature,  in  frequent  subsequent  re-appointments  of  Bayri" 
tofiy  as  treasurer;  and  by  the  conduct  of  the  accounting  officers, 
who  had  the  legal  examination  and  controul  of  his  accounts;  the 
sureties  were  virtually  discharged.  On  the^r^^  point,  were  cited, 
Const.  Penn.  art.  6.  s.  5.  3  vol.  State  Laws,  221.  2  Ibid.  75^. 
%Saund.  411.  Styl  18.  Al.  10.  Park,  277.  Leon.  2AO.  Moor, 
126.  274.  2  Vern.  518.  On  the  ^^coti^  point,  there  wasagenerd 
reference  to  the  Acts  of  Assembly,  and  to  the  public  records, 
in  relation  to  the  state  treasurer's  accounts,  and  to  the  repeated 
elections  of  Mr.  Baynton;  and  the  following  authorities  were 
cited:  Co.  Lift.  206,  7.  1  Roll.  Ahr.  457.  463.  2  Fez.  jun.  540. 
4  Fez.  824.  2  P.  JVms.  542.  1  T.  Pep.  291.  2  Bous.  &f  Pull.  62. 
SBr.Ch.!.  3  State  Laws,  132.  Comi.4M.  Fern.  24.  2BrawnL 
107.  12  Mod.  559. 

On  the  part  of  the  Commonwealth,  a  strict  scrutiny  was  made 
into  the  bank  deposits  and  drafts  of  Baynton,  to  ascertain  the 
period  when  the  deficit  arose,  and  its  subsequent  fluctuations: 
And  it  was  contended,  1st.  That  from  the  nature  and  extent 
of  the  obligation,  the  sureties  were  bound  to  indemnify  the 
state,  unless  they  could  show,  that  there  was  an  express  re- 
lease; that  the  recovery  was  barred  by  lapse  of  time;  or  that 
a  settlement  with  the  principal,  had  extinguished  the  claim 
upon  the  sureties.  2d.  That  the  indemnity  of  the  bond  ex- 
tended to  the  general  duty  of  the  treasurer,  as  well  as  to  his 
fidelity  in  pecuniary  transactions;  and  as  soon  as  he  ceased 
to  make  the  bank  of  Pennsylvania  the  depositary  of  the  public 
money;  or  as  soon  as  a  false  esUmate  of  accounts  was  exhibited; 
the  bond  was  forfeited.  3d.  That  from  the  very  nature  of  the  in- 
demnity, its  obligation  is  co-extensive  with  the  continuance  of 
the  person,  in  the  office;  and  the  only  questions  are,  whether  the 
sureties  could  so  engage?  and  whether  they  have  so  engaged? 
That  on  the  facts  (even  supposing  the  indemnity  of  the  lK>nd  to 
be  limited,  by  an  implied  connexion  with  the  annual  tenure  of  the 
office)  there  was  a  deficit  qi  inactive  pi^Jilic  money,  at  the  end  of 
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the  year  1798;  not  found  in  the  bank,  nor  accounted  for  in  any  1803. 
public  deposit,  or  application.  On  these  several  points,  the  follow*  Vi^-y^r-^ 
ing  authorities  were  cited:  3  State  Laws^  132.  4  Il/id.  301  • 
4  Fez.j.  829.  Say  re,  115.  2  P.  Wms.  287.  1  fic?w.9.  &f  Pull.  ^19. 
422,  3  ^yto^e  Zaw«,  222.  s.  9,  10.  2  State  Laws^  753.  *.  6,  7. 
6  5'/a^<?  Xflw*,  490.  3  Da//.  ^e/».  500.  2  Jawn//.  411.  1  T.  Rep. 
295.293.  Bunb.27S.ZZ7.  Hardr.4/2A.  3  Leon. 240.  Moo r,  126. 
274-  2  Cha.  Ca.  84.  ^yAow.  216. 

The  Court,  in  the  charge,  directed  the  jury,  in  point  of  law, 
to  confine  the  responsibility  of  the  sureties,  to  a  deficit  occurring 
during  the  year,  ensuing  tike  date  of  the  bond.  But  if,  from  the 
evidence,  they  were  satisfied,  that  there  was  a  deficit,  during  that 
year,  they  thought,  that  a  verdict  should  be  in  favour  of  the 
commonwealth  for  the  amount. 

Verdict  for  the  defendants.  (1) 

M^Kean^  (attorney-general)  and  i)ai/a«  for  the  commonwealth> 
Ratvlej  for  the  defendants. 


Watson  et  al.  versus  The  Insurance  Company  of  North 
America. 

THIS  was  an  action  on  a  policy  of  insurance,  in  which  the 
declaration  was  for  a  total  loss.  On  the  trial,  it  appeared, 
that  the  assured  had  demanded  payment  of  a  total  loss,  which 
the  defendants  refused  to  pay;  but  there  was  no  evidence  of  an 
actual  abandonment,  or  offer  to  abandon,  to  the  imderwriters,  be- 
fore the  suit  was  instituted;  and  the  proof  was  of  a  loss  in  its 
nature  total.  The  jury  gave  a  verdict,  in  favour  of  the  plaintiff, 
finding  damages,  as  for  a  partial  loss ;  subject  to  the  opinion  of 
the  Court,  upon  a  motion  for  a  new  trial,  to  consider  two  points 
reserved:  1st.  Whether  a  previous  abandonment,  or  offer  to 
abandon,  was  indispensably  necessary,  to  enable  the  plaintiff  to 
recover  in  this  suit?  And,  2d.  Whether,  on  a  declaration  for  a 
total  loss,  and  proof  of  a  loss  in  its  nature  total,  the  jury  can  give 
damages  for  less  than  a  total  loss? 

After  argument  by  M.  Levy  and  Lewii,  for  the  plaintiffs ;  and 
by  Moylan,  E.  Ttlghman,  and  Ingersoll^  for  the  defendants,  the 
Court  (consisting  of  Shippen,  Chief  Justice,  and  Yeates  and 
Smith,  Justices)  were  of  opinion,  that  the  jury  might  find 
damages  for  a  partial  loss ;  although  the  declaration  claimed  for 
a  total  loss;  and  although  there  was  no  proof  of  an  actual  aban- 
donment, or  an  offer  to  abandon,  to  the  underwriters. 

(1)  It  may  be  proper  to  observe,  that  Mr.  Baynton  did  not  appear,  nor 
take  defence,  in  thia  auit :  the  proceedings  to  recover  from  him  hAVing  been 
instituted  on  the  settlement  of  the  comptroller. 
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1803.  But  Brackenridce,  Justice^  8aid»  that  he  thought  there  was 
v,,,^M_-  sufficitnt  evidence  at  the  trial,  to  induce  the  jury  to  find  an  aban- 
donment; and,  on  that  grouhd  alone,  he  concurred,  in  refusing 
a  new  trial.  For,  the  general  ground,  on  which  the  opinion  of 
^e  rest  of  the  Court  was  founded,  did  not  appear  to  him  so  con- 
clusive, and  so  satisfactory,  as  it  did  to  them* 

Motion  for  a  new  trial  refused:  and  judgment  rendered  on  die 
verdict  for  the  plaintiffs. 


Williams  et  aL  Executors  of  Fisher,  versus  PaschaU  ei  al. 

DEBT  on  an  arbitration  bond.  Upon  oyer  of  the  bond  and 
condition,  it  appeared,  that  the  defendants,  as  heirs  of  jfonor 
than  PaschaU^  had  entered  into  a  bond,  dated  the  14th  of  September 
1796,  in  the  penal  sum  of  500/.,  ccmditioned  for  the  perfonpance 
of  an  award,  by  arbitrators,  mutually  named  by  them  and  the 
plaintiffs,  to  be  made  "  of  and  concerning  all  matters  in  contro- 
*'  versy  between  them  respecting  a  certain  bond  given  by  the  said 
*'  Jonathan  Paschall  to  the  said  James  Fisher  (the  testator)  and 
**  respecang  all  accounts,  which  they  the  said  heirs  of  Jonathan 
"  Paschall  may  exhibit  as  payments  in  discharge  of  the  said  bond, 
^^  and  of  and  concerning  all  and  all  manner  of  actions,  &c.  &c.  re- 
"  specting  the  said  bond  and  accomits,  &c."  The  award,  which 
was  set  forth  on  the  record,  after  reciting  the  bond  and  submission, 
concludes  that  **  the  arbitrators  are  of  opinion,  that  the  defendants 
*'  are  jusdy  indebted  to  the  plaintiffs  in  die  sum  of  3 10/.  1 U.  4|^/.'' 
The  defendants  pleaded  specially,  ^^  that  the  plaintiffs  ought  not 
*^  to  have  and  maintain  their  acticHi  aforesaid  against  them,  be- 
^^  cause  they  say,  that  the  said  arbitrators,  in  making  the  said 
*'  award,  at  the  time  and  place  aforesaid,  from  a  mere  inadver- 
**  tancy,  error,  mistake,  and  misapprehension,  of  the  law  and 
*'  right  and  justice  of  the  case^  calculated,  allowed,  and  added, 
*'  the  full  interest  of  six  per  cent,  per  annum,  on  the  whole 
^^  amount  of  the  principal  sum  mentioned  in  the  bond,  submitted 
*^  to  their  arbitrament,  for  a  long  time,  that  istosay^  for  twenty- 
**  six  years  and  upwards;  although,  within  the  same  time,  many 
*'  payments  and  advances  had  been  made  by  these  defendants, 
^'  and  on  their  account,  to  the  said  James  Fisher  in  his  lifetLme, 
"  and,  after  his  decease,  to  the  said  plaintiffs,  on  account  of  the 
"  said  bond,  to  the  full  amount  of  the  principal  and  interest  due 
*'  on  the  said  bond;  but  on  which  payments  and  advances,  from 
"  a  mere  mistake,  error,  and  misapprehension  of  the  law  and 
**  right  and  justice  of  the  case,  no  interest  was  calculated,  or  al- 
**  lowed,  by  the  said  arbitrators,  in  making  and  forming  their 
*'  said  award:  nor  were  the  said  payments  and  advances  deduct* 
*'  ed,  as  by  law  and  right  they  ought  to  have  been,  from  the  monies 
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^  due  on  the  said  bond,  at  the  respective  timt^s,  when  such  pay-    1803. 
^^  ments  and  advances  were  made,  or  at  any  time,  or  times,  be-  ^m^r^tj 
^  f<M«  publishing  the  said  award.    And  this  the  said  defendants 
;*'  are  ready  to  verify,  &c." 

To  this  plea,  the  plaintiffs  demurred;  and  it  was  agreed,  that 
tbe  Court  should  decide,  1st.  Whether  the  award  was,  in  itself, 
good.  2d.  Whether,  if  the  award  was  good,  the  plea  could  be 
sustained? 

>  £.  Tilghman^  in  support  of  the  demurrer,  contended,  that  the 
award  was  good  in  itself;  and  that  the  plea,  which  entered  into 
Ac  merits  of  the  original  controversy  submitted  to  the  arbitra- 
tors, was  bad.  1  Vez.jr.  365. 

Lervis,  for  the  defendant,  admitted,  that  in  a  common  law 
|€oart  in  England,  the  plea  would  be  bad;  but  he  insisted,  that 
|any  plea,  which  contained  matter  proper  for  a  bill  in  equity 
there,  would  here  be  sustained  in  a  Court  of  common  law,  from 
[the  necessity  produced  by  the  want  of  a  Court  of  equity.  If, 
i&erefore,  the  award  is  bad  on  die  face  of  it,  the  form  of  the  plea 
[is  immaterial.  And  it  has  been  decided  in  Pennaylvaniay  that 
an  award  is  not  good,  unless  it  determines  the  whole  matter  in 
dispute,  and  submitted;  nor  if  it  exceeds  the  subject  submitted, 
unless  the  excess  can  be  separated  and  rejected ;  nor  if  it  decides 
matters  submitted  on  one  side,  widiout  deciding  the  matters  sub- 
imitted  on  the  other  side.  Huff  v.  Parker^  Comp.  PL  Phil.  Re- 
^Mved  into  the  Supreme  Court  by  writ  of  error ^  April  1787'.  If, 
m  short,  the  arbitrators  mistake  in  a  plain  point  of  law,  their 
award  ou^t  to  be  set  aside.  3  P.  Wms.  362.  3  Atk.  486.  494. 
[$29.  And,  in  the  present  instance,  the  allowance  of  interest  on 
rftc  one  side,  and  the  rejection  of  it  upon  the  other,  is  a  plain  er- 
I  tor  in  law  and  justice. 

Rawle^  in  reply,  having  cited  1  Burr*  277*  was  stopped  by  the  ' 
Court. 

Shippen,  Chief  Justice.  We  are,  unanimously,  and  clearly,  of 
opinion,  that  the  award  is  good,  in  itself;  and  that  the  plea  is  bad. 
As  to  the  equitable  power  of  the  Court,  we  are  often,  for  the  sake 
of  rig^t,  obUged  to  introduce  a  chancery  relief;  but  it  is  only  in 
bases,  where  we  can,  by  such  an  interference,  do  justice  to  both 
rides;  never  to  aid  one  man  at  the  expense  of  another.  If,  too, 
jfeRef  is  granted  in  the  case  of  an  award,  it  must  be  on  a  plain 
terror  in  law,  or  fact,  specifically  set  forth;  which  is  not  the  pre- 
Knt  case.  . 

Judgment  for  the  plaintiff. 
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Crawford  et  al.  versus  Willing  et  al. 

THIS  was  an  action  of  account  render,  brought  by  Crawfin 
and  Co.  of  Rotterdam  against  Willing  and  Morris  of  -flW 
ladelphia.    There  was  a  judgment  quod  computerUj  under  whid 
the  auditors  reported,  "  Uiat  the  sum  of  1658/.  11*.  8d.  Pems^, 
i)ania  currency  is  due  from  the  defendants  to  the  plaintifFs;  bil 
not  being  agreed,  with  respect  to  an  allowance  of  interest,  th^ 
submit  that  point  to  the  Court."  The  plaintiffs  thereupon  filed  i 
suggestions  "  that  the  defendants  ought  to  be  charged  3^70^  1^ 
for  mterest,  on  the  several  sums  of  money  by  them  accounted  foi 
in  their  account,  mentioned  in  the  report  of  the  auditors;  a^f 
that  the  plaintiflb  are  entitled  to  have  and  recover  from  the  defcfl 
dants  the  said  sum  of  Z770L  ISs.  as  well  as  the  principal'^  ' 
this  suggestion  the  defendants  pleaded^  1st.  "  That  they  ou 
not  to  be  charged  with  the  said  sum  of  3770/.  15*.  for  inter 
&c.  and  that  the  plaintiffs  are  not  justly  endded  to  have  and  re 
ver  the  same,  &c.  because,  they  say,  that  the  same,  or  any  j 
thereof,  is  not  justly  due  from  dhe  defendants  to  the  plaintiffs:  i 
this  they  pray  may  be  inquired,  &c."  2d.  Payment  of  the  princi 
sum.  3d.  The  bankruptcy  and  certificate  of  Morris^  one  of 
defendants.    Issue  was  joined  on  the  first  plea;  and  the  sea 
and  third  were  confessed. 

On  the  evidence,  it  appeared,  that  the  transactions  on  vA 
the  debt  to  the  plaintiffs  was  founded,  occurred  before  the  y 
1775;  that  during  the  years  1775  and  1776,  and  during  8cv< 
years  after  the  war,  the  debt  was  repeatedly  acknowledged,  ai 
remittance  of  the  amount  promised,  in  a  correspondence  betv 
the  plaintiffs  and  Morris^  as  the  acting  partner  of  the  defenda 
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that  the  partnership  commenced  by  articles  dated  the  1st  of  yanU"  1803. 
aiy  1773,  and  continued  for  five  years;  that  the  partnership  was  ^.y.^^ 
renewed,  taking  Swanwick  in  as  a  partner  in,  the  year  1783; 
that  partial  remittances  were  made  by  Morris  in  the  vear  1786, 
which  reduced  the  balance  of  the  principal  sum  to  the  amount 
reported  by  the  auditors ;  and  that  Willing  never  knew  of  the 
plaintiflF's  demand,  until  the  present  suit  was  amicably  instituted 
by  agreement  with  Morris  alone,  dated  the  4th  of  August  1798. 

E.  Tilghman  and  Ingersoll^  for  the  plaintiffs,  proposed  to  in- 
quire, 1st.  Whether  considered  as  a  commercial  case,  generally, 
it  is  not  a  case  in  which  interest  ought  to  be  allowed?  2d.  Whe- 
ther the  special  circumstances  of  the  case,  exclude  the  claim  of 
interest,  with  reference  to  the  law  of  partnership?  3d.  Whether 
the  case  is  affected  by  the  existence  and  operation  of  the  revo- 
lutiohary  war? 

Ist.  It  is  true,  that,  in  the  old  books,  the  claim  of  interest  upon 
simple  contract  debts,  is  treated  with  great  rigour,  and  allowed 
only  in  the  case  of  a  note;  but  the  law,  gradually  accommodating 
itself  to  common  sense  and  common  honesty,  is  at  length  settled, 
diat  for  money  lent;  for  liquidated  balances:  nay  for  goods  sold 
and  delivered,  where  the  usual  credit  is  expired;  for  money  de- 
tained, which  ought  to  be  paid  over,  and  during  the  continuance, 
as  well  as  before  the  commencement  of  a  suit;  the  creditor  shall 
be  entitled  to  interest.  1  Dall.  Rep.  349.  1  Fr.  Vezey^  63.  Rep. 
temp.  Hard.  (Ridgway)  286.  1  Vez.  310.  3  Br.  Ch.  436.  Doug. 
361.  And,  under  circumstances  of  vexatious  delay,  interest  may 
be  recovered,  even  beyond  the  amount  of  the  principal*  Atk.  80. 
2  Vez.j.  300. 

2d.  The  debt  was  contracted,  the  correspondence  was  carried 

\  oa,  during  the  existence  of  the  partnership,  between  Willing  and 

Morris.  Each  partner  was,  therefore,  liable,  not  as  a  surety,  but 

'  as  a  principal,  for  the  lawful  contracts  and  transactions  of  the 

other,  in  relation  to  their  joint  business.  1  Wils.  682.  3  F.  Vez, 

•2r7.  Bankrupt  Act  oj* Congress,  s.  34.  Doug.  629. 

3d.  The  Courts  ot  Pennsylvania  (differing  in  their  view  of  the 
;,8abject  from  the  federal  Courts)  have  made  an  abatement  of  in- 
;tcrest  during  the  continuance  of  the  revolutionary  war  (a  period 
computed  at  seven  years  and  a  half)  in  suits  brought  by  British 
[creditors,  against  American  citizens,  the  immediate  parties  to  the 
trar:  but  there  is  neither  law,  justice,  nor  precedent  in  any 
Court,  for  applying  the  rule  to  suits  brought  by  the  citizens  of  a 
^utral,  or  friendly,  nation:  And  as  to  the  practicability,  as  well 
fs  the  lawfulness,  of  a  remittance,  it  is  notorious,  that  the  inter- 
rCourse  between  the  United  States  apd  Holland  was  never  sus- 
pended, at  any  period  of  the  contest. 

^    Lewis^  for  the  defendants,  stated  his  general  position  to  be,  th^t 
interest  is  not  due  of  course,  upon  an  account  current;  or  an  un- 
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180S.  liquidated  debt.  1  JVils.  S76.  3  Wik.  205.  1  DaU.  349.  Dwg. 
u.v*-'  361.  1  DaiL  265.  3  DalL  313.  1  P.  Wms.  376.  3  P.  Wms.  205- 
Doug.  361.  Durden  v.  Gas  kill;  and  that  the  peculiar  circumstan- 
ces of  the  present  case,  will  not  warrant  a  departure  from  the  ge- 
neral rule.  The  cases  cited  for  the  plaintiffs  are,  indeed,  inappE- 
cable  to  the  real  point  at  issue.  Thus,  1  DalL  Rep*  349,  was  the 
case  of  a  single  sum  of  money,  received  at  one  time,  by  the  de- 
fendant from  the  plaintiff's  agents  not  the  case  of  an  open,  run- 
ning, account.  The  cases  in  IF.  F<?z*63,  2xxARidgw.2^%*  go  no 
farther  than  to  show,  that  when  a  sum  is  ascertained  to  be  due, 
by  settlement,  or  liquidation,  of  accounts,  interest  begins  to  run. 
The  case  inl  Vez.  310,  contains,  indeed,  the  strong  expression,  that 
interest  follows  tlie  principal,  as  a  shadow  does  the  substance;  but' 
the  expression  must  be  applied  to  the  subject  before  the  Court: 
which  was  a  legacy,  for  the  education  of  a  child,  bearing  interest 
from  the  very  nature  of  the  bequest.  And  the  case  in  1  Wils.  682. 
arose  upon  a  joint  and  several  bond. 

To  the  general  position,  however,  that  interest  is  not  payable, 
in  cases  of  account  current,  and  other  simple  contract  debts, 
Lewis  admitted  there  were  various  exceptions:  1st.  Where 
there  is  an  express  contract  to  pay  interest.  2d.  Where  the  ac- 
counts have  been  settled,  and  a  liquidated  balance  ascertained. 
3d.  Where  a  debt  consists  of  a  single  sum  of  money,  and  no  ac- 
count current  has  been  raised  between  the  creditor  and  debtor. 
4th.  Where  there  has  been  an  unreasonable  detention  of  money, 
after  a  demand  of  payment,  or  a  refusal  to  come  to  a  settlement. 
But,  he  insisted,  that  there  was  no  authority,  in  any  case,  to 
justify  a  verdict  for  interest,  beyond  the  amount  of  the  principal; 
not  even  upon  a  bond,  if  the  creditor  has  neglected  to  demand 
payment  for  several  years.  14  Vin.  Abr.  460. 

But,  adverting  to  the  peculiar  circumstances  of  the  case,  Leim 
contended,  1st.  That  there  was  a  wide  distinction  between  the 
responsibility  of  Morris ^  and  that  of  Willing',  the  correspondence 
being  exclusively  with  the  former,  and  no  demand  of  paymenti 
no  notice  of  the  claim,  to  the  latter,  till  1798,  long  after  Uie  dis» 
solution  of  the  partnership.  The  act,  or  assumption,  of  one  part- 
ner, to  bind  the  company,  must  take  place  during  the  continu* 
ance  of  the  partnership;  and  here  the  only  promise  made  by 
Morris^  during  the  partnership,  was  in  the  year  1 77 Si  before  the 
money  was  received,  and  merely  importing,  that  the  defendants 
would  remit  it,  when  it  was  collected ;  which,  surely,  is  no  foun* 
dation  for  the  charge  of  interest.  3  Bac.  Abr.  517.  2  Ventr  15U 
So  far,  therefore,  as  respects  Willing^  it  is  a  stale  demand, 
against  which  every  presumption  will  be  made.  Coxvp.  215f 
1  Wils.  74,2.  1  Atk.  493.  Gilb.Eq.  224.  2d.  That  the  operations 
of  the  war,  and  the  high  state  of  exchange,  afford  a  justificatici 
for  not  remitting  till  the  peace  of  1783;  and  after  that  epochs  i.o 
demand  was  made  upon  Willing^  tiU  the  suit  was  brought. 
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By  the  Court:  (1)  The  auditors  have  ascertained  the  |)rinci-    1808* 
pd  sum,  that  is  due  from  the  defendants  to  the  plaintiffs;  leaying 
to  the  Court  the  question  of  interest*   The  only  point  now  to  be 
decided,  therefore,  is  whether  any,  and  what^  interest,  ought  to 
be  paid  upon  the  debt  so  ascertained^ 

The  inquiry  has  been  naturally,  and  fairly,  pursued,  under  the 
considerations  suggested  at  the  bar:  1st*  Whedier,  on  general 
principles,  it  is  a  case,  in  which  interest  can  be  allowed.^ 
2d.  Whetiier  any  circumstances,  peculiar  to  the  case,  in  relation 
to  die  parties,  should  prevent  the  allowance  of  interest  here,  in 
opposition  to  a  general  rule?  3d.  Whether  the  effect  of  the  re- 
vohitionaiy  war  was  such,  as  to  suspend  the  right  to  interest,  for 
any,  and  for  what,  period? 

1st.  Whatever  may  have  been  tlie  doctrine  in  former  times, 
we  have  traced,  with  pleasure,  the  progress  of  improvement, 
upon  the  subject  of  interest,  to  the  honest  and  rational  rule,  that, 
wherever  one  man  retains  the  money  of  another,  against  his  de- 
clared will,  the  legal  compensation,  for  the  use  of  money,  shall 
be  charged  and  allowed.  From  the  single  case  of  a  promissory 
note,  the  instances,  in  which  interest  is  allowed,  have  been  so 
multiplied,  year  after  year,  that  few  remain  to  be  added  ^o  the 
legal  catalogue.  In  Pennsyhaiiia  the  policy  is  older,  and  still, 
perhaps,  more  extensive,  than  it  is  in  England.  There,  even  at 
this  day,  an  action  must  be  brought  upon  a  judgment,  in  order 
to  recover  interest  upon  it;  but  here,  our  act  of  assembly,  so 
early  as  the  year  in5,  made  the  interest  an  inseparable  incident 
of  the  judgment.  For  my  own  part,  I  am  prepared  to  say,  with 
the  book  cited,  that  interest  ought  to  follow  a  debt,  as  the  shadow 
does  its  substance.  Even,  in  the  case  of  goods  sold  and  deliver-' 
ed,  I  would  think  it  right  to  allow  interest,  as  soon  as  the  ex- 
press, or  the  implied,  term  of  credit  had  elapsed,  and  a  demand 
of  payment  was  made.  (2) 

In  the  present  action,  there  can  be  no  doubt,  that  the  balance 
had  long  been  ascertained  and  acknowledged.  In  England^  it  is 
the  practice  of  merchants  to  balance  their  accounts  annually; 
and,  by  tliat  means,  the  interest  of  each  year  becomes  principal, 
in  the  new  account  of  the  succeeding  year.  Without  adopting 
that  practice,  it  is  clearly  our  opinion,  that  the  defendants  are  li- 
able  for  the  interest  actually  claimed,  unless  some  special  reason 
exempts  them  from  the  general  obligation  of  merchants. 

(1)  This  cause  was  tried  before  Smith,  and  Brackenridgb,  ytutices;  th^ 
Chief  Justice  declining  to  sit,  on  account  «f  his  relationship  to  Mr.  Willitig\ 
and  Yeates,  justice,  being  absent,  on  account  of  indisposition.  The  charge 
was  delivered  by  JVNdge  Smith. 

(2)  In  the  course  of  the  trial.  Smith,  ytutice,  declared,  that  the  authority 
of  1  Ball^  265.  (laving  down  the  rule,  that  interest  was  not  payable  for  goods 
sold  and  delivered)  had  been  often  overruled 
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ie03.  2A  The  circumstances  suMjested,  to  distinguish  the  responsi- 
^^yi,^  bility  of  Mr*  Willing^  from  that  of  his  partner,  are  not  a  suffi- 
cient legal,  or  equitable,  answer,  to  the  demand  of  the  plainti& 
In  Wataon^s  treatise^  on  the  law  of  partnership,  the  cases  on  this 
point  are  collected  and  arranged.  The  result  of  the  whole  is, 
that,  during  the  partnership,  all  the  partners  are  answerable  for 
the  acts  of  each.  It  is  no  ground  of  discrimination  in  this  re- 
spect, which  partner  actually  received  the  funds;  which  was  in- 
trusted to  transact  the  business,  or  which  was  ignorant  of  the 
state  of  the  debit  and  credit,  of  the  company  books.  If,  indeed, 
a  public  notice  is  given  by  one  partner,  of  the  dissolution  of 
a  partnership;  and  creditors,  unreasonably  neglecting  it,  will 
place  funds  in  the  hands  of  the  other  partner,  they  must  take  the 
consequence  of  their  own  imprudence.  But  the  present  case  is 
free  from  every  embarrassment  of  this  kind.  The  debt  was  con- 
tracted during  the  partnership;  and  all  that  was  written  about  it, 
both  before,  and  sifter,  the  termination  of  the  partnership,  was 
Avritten  by  Mr.  Morris  alone,  without  any  objection,  on  the  part  of 
Mr.  JVllling;  whose  conduct,  on  the  contrary,  gave  reason  to 
presume  consent  and  approbation. 

3d.  Nor  will  the  effect  of  the  revolutionary  war,  furnish  the 
^defendants  with  a  justification,  or  excuse,  against  the  claim  of 
interest.  We  all  know  the  eminent  services  of  Mr.  Morris  to 
his  countrj';  and  the  jM^e-eminent  credit  of  the  house  of  JViliing 
and  Morris^  throughout  the  war.  But  these  very  advantages  show, 
that  the  defendants,  of  all  men,  had  it  in  their  power  to  remit  the 
funds,  for  the  payment  of  their  debts,  due  in  neutral  countries. 

This,  then,  i$  our  general  position :  the  defendants  are  liable, 
for  the  payment  of  interest,  from  the  time  the  money  was  in 
their  hands,  demanded  and  neglected  to  be  paid,  until  the  war; 
during  the  war,  if  remittances  could  safely  be  made ;  and  (if  they 
could  not  be  safely  mad^  during  the  war)  then  from  the  peace  of 
1783,  until  the  actual  recover}'  of  the  principal. 

Unless,  upon  the  whole,  the  jury  can  discover  some  ground 
of  excuse,  which  we  have  not  been  able  to  trace,  the  interest 
ought  to  be  allowed,  in  justice  to  the  plaintiffs:  and,  we  will  add, 
injustice  to  the  commercial  character  of  our  country. 

The  jury  found  a  verdict  for  the  plaintiff,  for  4422  dollars  and 
89  cents.  (3) 

(3)  This  sum,  it  is  plain,  was  not  e^ual  to  one  half  of  the  interest  claimed 
(and  the  calculation  of  interest  was  in  a  mode  favourable  to  Uie  defend- 
ants) but  it  was  exactly  equal  to  the  principal  sum  reported  by  the  auditors. 
It  is  presumed,  therefore,  thaVthe  jury  thought  the  interest  ought  not  to  be 
allowed  beyoml  the  principal. 

Crammond 
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1803. 
Crammond  et  cL  ExecutOTs  of  Cay,  versus  The  Bank  of  u  y  w 
the  United  States. 

THE  foUowing  case  was  stated  for  the  opinion  of  the  Court:  ' 

^*  On  the  nineteenth  day  of  August  1793,  David  Cay  and 
Andrew  Ciow^  who  then  carried  on  business  under  the  firm  of 
Andrew  Clow  and  company,  indorsed  a  note  drawn  by  Henry 
Darroch^  bearing  that  date,  for  the  sum  of  eight  hundred  and 
fi%-two  dollars  and  eighty-two  cents;  which  note  was  discount- 
ed by  the  president,  durectors  and  company  of  the  bank  of  the 
Uruted  States^  defendants  in  this  action,  and  the  amount  paid  to' 
the  indorsors. 

"  Before  the  note  became  due  the  drawer,  and  both  the  in- 
dorsors, died  of  the  yellow  fever;  and  notice  of  non-payment 
was  duly  given  to  the  executors  of  the  surv^iving  partner  David 
Cay. 

^  On  the  eleventh  of  April  179^^  Andrew  Clow  and  David 
Cay  laid  a  foreign  attachment  on  the  property  of  a  certain 
James  Brotvn  in  the  hands  of  the  defendants.  Judgment  was 
obtained  in  December  term  1793,  in  the  names  of  the  present 
plaintiffs,  as  executors  of  David  Cay^  the  surviving  co-partner. 

^'  A  writ  of  inquiry  has  been  issued  and  the  sum  of  twenty 
five  thousand  five  hundred  and  forty-three  pounds,  two  shillings 
and  three  pence  has  been  found  due  to  the  plaintiffs;  judgment 
was  thereupon  entered  in  the  usual  form.  A  scire  facias  issued 
against  the  defendants  as  garnishees,  in  which,  after  the  general 
proceedings  stated  on  the  record,  there  was  a  trial,  on  the  10th 
September  1801,  when  the  jury  found  for  the  plamtiffs  3354  dol- 
lars; and  on  the  same  day,  judgment  nisi  was  entered* 

"  The  defendants  as  garnishees  of  James  Brontm  are  in  pos.* 
session  of  thirteen  shares  of  bank  stock,  and  of  the  dividends 
thereon  arising  and  accruing,  since  the  first  day  of  Jidy  1801, 
which  are  subject  to  this  attachment.  And  they  have  received 
payment  of  two  hundred  and  eighty-four  dollars,  and  twenty- 
seven  cents,  being  a  dividend  of  the  estate  of  Henry  Darroch^ 
the  drawer  of  the  said  note. 

**  The  question  for  the  opinion  of  the  court  is  whether  the  de- 
fendants iu  this  action,  are  entided  to  set  off  against  the  demands 
of  the  plaintiffs  in  this  action,  the  sum  of  g  568-^V  being  the  ba- 
lance of  the  note  unpaid? 

After  argument,  by  E.  Tilghman  and  Ingersollj  for  the  plain- 
tiffs; and  by  Lewis  and  Rawle  for  the  defendants, 

The  Court  (absente  Shippen,  C.  y.)  decided  that  the  set-off 
^nis  inadmissible. 

M'Culloch, 
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*— v--'  M^CuUoch,  Administnitar,  &c,  versus  Youi^- 

THIS  was  an  action  on  the  case,  brought  against  the  defend- 
ant, by  John  M'Cuiloch^  as  administrator  of  Robert  Par- 
land^  under  letters  of  administration  granted  by  the  Orphan's 
Court,  and  tested  by  "  the  register  of  wills  for  Prince  George 
county,*'  in  the  state  of  Maryland^  on  the  8th  of  October  1799, 
addressed  to  John  M'-CuUoch  of  **  Alexandria^  in  the  state  of 
Virginia^'^ 

The  only  controverted  question  in  the  cause,  was  submitted 
to  the  Court,  all  the  judges  being  present:  to  wit;  whether  an 
action  could  be  maintained  in  the  Courts  of  Pennsylvania^  under 
the  authority  of  letters  of  administration  granted  in  aiiother 
state? 

And  after  argument  by  M*  Levy^  for  the  plaintiiT,  and  by 
Hopkinson  for  the  defendant  (in  the  course  of  which,  1  DalL 
Sep.  456,  1  State  Laivs^  30.  DalL  edit,  were  cited); 

The  Court,  adverting  to  the  numerous  instances,  both  since 
and  before  the  revolution,  in  which  such  suits  were  maintained, 
unanimously  pronounced. 

Judgment  for  the  plaintiff. 


Commonwealth  versus  M'Kissick  et  ah 

ON  the  15th  of  March  1802,  a  rule  was  obtained  upon  the 
receiver-general,  which  was  afterwards  extended  to  the 
secretary  of  the  land-office,  to  show  cause  why  a  mandamus 
should  not  issue,  commanding  them  to  receive  a  certain  certifi- 
cate, in  payment  for  city  lots,  located  by  the  late  Thomas  BilRng- 
ton. 

The  application  for  the  rule,  was  founded  upon  an  act  of  the 
General  Assembly,  passed  on  the  9th  of  March  1796,  ^4  voL 
p.  16.  Dall.  edit.)  which  contains  the  following  enacting  dause: 

Sect.  1.  "  Be  it  enacted^  &c.  That  it  shall  and  may  be  lawful 
**  for  the  Board  of  Property,  and  they  are  hereby  enjoined  and 
"  required,  to  proceed  upon  the  reports  of  the  Commission- 
"  ers  appointed  by  the  act  passed  the  twenty-eighth  day  of 
"  March^  one  thousand  seven  hundred  and  eighty-seven,  entitu- 
"  led  "  An  Act  for  ascertaining  and  confirming  to  certain  pcr- 
^^  sons,  called  Connecticut  Claimants,  the  lands  by  them  claimed 
"  within  the  county  of  Luzernei^  which  have  been  filed  in  the 
"  office  of  the  Secretary,  and  ascertain,  as  nearly  as  they  can^ 
"  from  the  documents  so  placed  in  the  Secretary's  office,  and 
^^  from  such  further  evidence  as  they  may  deem  necessary,  and 
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"  Whkh  shall  be  produced  to  them,  what  .sum  or  sums  ought,  on    1803. 

^*  the  principles  of  the  aforesaid  law,  to  be  allowed  to  me  res-  K^^^^mmJ 

*!J  pective  owners;^  and  the  Receiver-General  shall  thereupon  de- 

"  Uvcr  a  certificate  of  such  sum  or  sums  to  the  respective  owners 

"^  and  enter  a  credit  in  his  books,  for  the  same,  which  may  be 

'*•  transferred  to  any  person,  and  passed  as  credit,  either  in  taking 

**  out  new  warrants  in  any  part  of  the  state  where  vacant  land 

"  may  be  found,  or  paying  arrearages  on  former  grants :  Provided 

"  nevertheless^  That  the  value  of  the  land,  for  which  such  certi- 

"  ficates  are  so  to  be  delivered  to  the  aforesaid  claimants,  shall 

*'  not  be  estimated  otherwise  than  if  the  same  had  been  made  by 

"  the  Board  of  Property  immediately  after  the  report  of  the 

"  aforesaid  Commissioi^ers,  in  pursuance  of  the  law  herein  be- 

"  fore  mentioned:  And  provided  further^  That  the  claimants, 

**  who  are  by  this  act  intended  to  be  compensated,  shall,  at  the 

"  time  of  receiving  the  certificates  aforesaid,  release  to  the  com- 

"  monwealth  their  respective  claims  to  the  lands,  for  which  they 

"  shall  receive  compensation." 

Thomas  Billington  purchased  s^eral  certificates,  which  had 
been  issued  under  the  authority  of  this  act,  and  tendered  them 
in  paynnent,  for  warrants  to  be  located  on  certain  lots  in  the  city 
of  Philadelphia^  which  he  alleged  to  be  "  vacant  land!'*  The  le- 
^slature  having  granted  all  the  unap|M'opriated  city  lots  to  the 
inspectors  of  the  prison  of  Philadelphia^  for  public  uses,  the  in- 
spectors employed  counsel,  to  oppose  the  rule  for  issuing  a 
mandamus* 

Accordingly,  Dallas^  in  showing  cause  against  the  rule,  stated 
two  points,  for  the  consideration  of  the  Court:  1st.  Whether 
upon  a  just  construction  of  the  act  of  March  1796,  and  acts  in 
pari  materia^  the  right  of  location  could  apply  to  land  within  the 
boondaries  of  the  city  of  Philadelphia*  And  2d.  Whether,  in 
the  strictest  sense  of  interpretation,  city  lots  could  be  regarded  as 
vacant  land. 

The  act  of  March  1796  is  ingrafted  upon  the  act  of  the  28th 
^i  March  1787,  usually  called  "  the  confirming  law."  4  State 
Law?^  274.  (old  edit.^  which,  however,  had  been  repealed  by  the 
actof  the  Ist  of  J/?r/7  1790.  2  State  LawSj  7S6.  DalL  edit.  It 
was  expressly  intended  to  entide  those  Pennsylvania  claimants, 
who  had  complied  with  the  terms  of  the  confirming  law,  *'  while 
I  "  the  said  law  was  in  existence,  to  the  benefits  of  the  same." 
Preamble^  4  State  LawSy  16.  DalL  edit*  What,  then,  were  the 
benefits  conferred  on  Pennsylvania  claimants  by  the  confirming 
law.  A  right  to  an  equivalent,  for  the  land  they  surrendered, 
which  might  be  taken  "  either  in  the  old^  or  nertv  purchase^  at 
the  option  of  the  claimant."  4  voL  State  LawSy  274.  s.  9.  (old edit.) 
And  the  act  of  March  1796  did  not  profess  to  enlarge,  nor  has 
it,  in  terms,  enlarged  the  right  thus  conferred.    Besides,  the  act 
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1803.    oi  March  1796,  evidently  restricts  the  location,  under  the  Wy- 

\,^0-ymmt  oming  certificates,  to  those  lands,  for  which  the  land-officers  were 

previously  authorised  to  grant  warrants ;  and  no  authorit}*  W9 

ever  given  to  the  land-officers  to  sell  city  lots,  till  the  act  of  the 

5th  of  April  1797.  4  vol.  165.  Doll.  edit. 

Here,  Dallas  was  stopped  by  the  Court,  who  declared,  that 
they  could  not  conjecture  upon  what  ground  the  rule  was  teiwr 
ble;  and  desired  to  hear  the  opposite  counsel.  IngersoU  and 
Xawlcy  however,  acknowledged,  tfiat  they  saw  the  subject  in  a 
point  of  view  different  from  that,  in  which  it  was  presented,  when 
they  made  the  motion;  and  declined  any  further  argument 

By  the  Court:  Let  the  rule  be  discharged. 
Crousillat  versus  Ball. 


/ 


CASE,  on  a  policy  of  insurance  upon  ship  and  cargo,  contain^ 
ing  a  warranty  against  seizure  or  detention,  for  any  illicit, 
or  prohibited,  trade.  (1)  It  appeared,  in  evidence,  that  the  vessel 
and  cargo  were  owned  by  the  plaintiff,  and  were  insured  on  a 
voyage  from  Philadelphia  to  Cape  Francois-,   thence  to  New 
Orleatis;  thence  back  to  the  Cape;  and  from  the  Cape  back  to 
Philadelphia.    When  the  vessel  had  arrived  at  the  Cape^,  on  the 
return  voyage,  war  had  broken  out  between  Great  Britain  and 
France;  and  the  calamities  of  St.  Domngo  compelled  a  number  j 
of  its  inhabitants,  to  seek  an  asylum  in  the  United  States.   The  j 
captain  of  the  vessel  (who  was  addressed  to  merchants  at  the  \ 
CapCy  and  only  in  case  of  their  absence  was  entrusted  with  the 
disposition  of  the  cargo)  undertook  to  cover,  as  American  pro-  I 
perty,  a  considerable  quantity  of  coffee  and  cash,  belonging  to 
two  of  the  fugitive  Frenchmen;  under  a  bargain,  that  they  should  | 
pay  to  the  owner  of  the  ship  a  certain  sum  for  passage  money, 
and  for  the  freight  of  tlie  coffee;  and  to  the  captain,  for  his  own 
separate  emolument,  50  half*johannes  in  hand  for  covering  the 
cash,  with  a  contingent  of  200  half-johannes  more,  on  its  safe 
arrival  in  the  United  States;  and  a  sum  equal  to  the  freight,  for 
covering  the  coffee.    The  vessel  was  captured  and  carried  into 
yamatcay  and  both  vessel  and  cargo  libelled  as  prize,  in  the  Couit 
of  Vice- Admiralty.    The  captain  filed  a  claim,  for  the  ship,  and 
the  plaintiff's  part  of  the  cargo,  and  for  fi-eight  on  the  covered 

(1)  This  cause  had  been  tried  twice  before,  upon  a  declaration,  containinc 
a  single  count,  charging  the  loss  to  have  happened  by  the  capture,  arrest,  tnd 
detention  of  a  foreign  prince.  On  the  first  trial,  the  jury  could  not  agree;  and  on 
the  second  trial  a  spkBcial  verdict  was  found,  but  so  imperfectly,  that  judgment 
could  not  be  rendered  upon  it  A  venire  facitu  de  novo  was,  therefore,  awarded; 
and  the  plaintiff  had  leave  to  add  a  count  to  his  declaration,  averring  the  loss 
to  have  happened  by  the  barratry  oi  tlie  master;  on  which  point  new  evidence 
was  now  given. 
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fsact  of  the  property;  but  in  his  answers  to  the  standing  inter-  1803. 
rogatories,  he  had  sworn,  that  the  whole  cargo  belonged  to  the  w^^.^^^ 
plainti£F,  and  that  there  were  no  papers  on  board,  except  such  as 
he  had  delivered.  On  searching  the  vessel,  however,  the  bills  of 
lading,  letters,  and  other  papers,  relative  to  the  covered  property, 
were,  found  concealed;  the  whole  cargo,  including  the  master's 
own  adventure,  was  condemned;  and  though  the  vessel  was  ac- 
quitted, upon  further  proof  of  American  ownership,  sent  by  the 
plaintijfF  from  Philadelphia^  it  was  expressly  without  freight,  on 
account  of  the  master's  fraud.  When  notice  of  the  capture 
was  received,  the  plaintiiF  abandoned  to  the  underwriters,  stating 
"  that  the  voyage  was  defeated,  and  the  cargo  taken  out  of  the 
"  hands  of  my  agent,''  the  captain. 

On  two  former  trials  of  this  cause,  the  argument  turned  en- 
tirely upon  the  question,  whether  the  underwriters  were  respon- 
sible for  a  loss  thus  occasioned  by  the  misconduct  of  the  captain, 
who  was  the  agent  of  the  owner?  And  the  Court  were  clearly 
of  opinion,  that  by  taking  on  board  the  property  of  Frenchmen^ 
and  covering  it  as  the  property  of  the  plaintiff,  the  risque  had 
been  increased;  that  the  perjury  of  the  captain  had,  also,  invol- 
ved the  neutral  property,  in  the  jeopardy  of  the  belligerent  mask- 
ed property;  and  that,  in  fact,  his  misconduct,  from  beginning 
tD  end,  had  produced  and  justified  a  condemnation.  Considering 
him,  therefore,  as  he  must,  in  law,  be  considered,  in  the  light  of 
the  plaintiif's  agent,  the  Court  thought,  that  the  plaintiff  was  not 
entitled  to  recover. 

On  the  present  trial,  the  plaintiff  rested  his  right  to  recover, 
on  the  barratry  of  the  captain;  and  urged,  1st.  That  although 
fraud  is  essenual  to  constitute  barratry;  yet,  if  a  captain  of  a 
vessel  is  guilty  of  a  fraudulent  act,  with  intent  to  benefit  his 
owner,  who  is  ignorant  of  the  act,  and  neither  authorised,  nor 
assented  to  it,  it  is  a  case  of  barratry,  within  the  Indemnity  of  a 
policy  of  insurance.  1  Stra.  581.  2  Raym.  1349.  Cowp.  154. 
1  T.  Rep.  259.  3  T.  Rep.  278.  4  T.  Rep.  36.  6  T.  Rep.  379. 
2l)alL  Rep.  137.  2d.  That  the  captain  acted,  on  the  present 
occasion,  as  captain;  and  was  guilty  of  a  fraud,  with  a  view  to 
his  own  separate  interest  and  emolument;  which  clearly  amount- 
ed to  barratry,  though  the  ordinary  freight  and  passage-money, 
were  secured  for  his  owner.  And  if  barratry  is  committed,  the 
insurers  are  answerable,  although  the  loss  is  not  the  direct  and 
necessary  consequence  of  the  barratrous  act.  3d.  That  the  cap- 
tion was  not  the  general  agent  and  consignee  of  the  plaintiff;  and 
when  he  undertook  to  cover  the  property,  he  manifestly  acted  as 
captain,  for  his  own  benefit,  and  not  as  agent,  for  the  benefit  of 
his  principal,  upon  a  commission  to  be  paid  by  the  principal. 
4th.  That  a  warrantry  against  a  seizure  for  illicit  trade,  means  a 
seizure  in  the  trade,  in  which  the  owner  employs  the  ship;  not  a 
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1803*    seizure  in  a  barratrous  trade  carried  on  by  the  master,  without 
^m^^'mJ  the  owner's  knowledge,  or^consent.  3  7*.  Sep.  278* 

The  defendant  contended,  Ist.  That  the  plaintiff  was  estopped 
from  alleging  barratry,  after  he  had  approved  the  conduct  of  the 
captain  (whom  he  expressly  recognised  as  his  agent,  in  the  letter 
of  abandonment)  and*  endeavoured,  by  further  evidence    sent 
from  America^  to  maintain  the  claim  in  the  Court  of  Vice-admi- 
ralty at  Jamaica.    2d,  That  the  captain  intended  to  benefit,  and 
not  to  defraud,  his  owner,  so  no  ban*atry  was  committed*  3d.  That 
the  captain,  being  the  consignee  of  ship  and  cargo,  was  not  capa-  | 
ble  of  committing  barratry;  which  ftimishes  a  conclusive  distinc-  j 
tion  between  the  present  case,  and  the  cases  cited  from  the  boob,  j 
1  Emerig.  370.  2  Marsh.  442.    2  DalL  Rep.  137.  9.    Park,  91.  j 
6  T.  Rep.  7  T.  Rep.    And  4th.  That  the  seizure  detention  and  i 
condemnation  of  the  cargo,  was  on  account  of  an  illicit  and  prohi-  \ 
bited  trade,  by  covering  belligerent  property  in  violation  of  the 
law  of  nations,  and  the  good  faith  of  neutrals;  as  well  as  by  a 
prohibited  intercourse  with  a  Spanish  colony.  ; 

Yeates,  Justicey  delivered  the  charge  of  the  Court,  to  the 
following  effect.    In  this  action,   evidence  has  now  been  given 
upon  a  ground  distinct  from  any,  that  was  taken  on  the  former  ! 
trials ;  and  the  only  question  to  be  decided  is,  whether  the  car- 
go insured  was  lost  by  the  barratry-  of  the  master? 

Barratry  is  an  act  committed  by  the  master  of  a  vessel^  of  sr 
criminal  nature,  without  the  license,  or  consent  of  the  owner. 
There  must  be  fraud  in  the  transaction ;  a  selfish  and  sinister 
design,  for  the  master's  own  interest;  for,  if  the  act  is  done 
solely  to  benefit  the  owner,  it  does  not  constitute  barratry. 

It  is  the  province  of  the  jury  to  decide  upon  the  credit  of  the 
witnesses,  and  the  amount  of*^  the  evidence.  The  enormity  of 
the  doceur,  the  lapse  of  time,  and  other  circumstances,-  are  cal- 
culated to  excite  doubt  and  suspicion.  If,  however,  the  jury 
think,  that  the  captain  meant  to  take  the  premium,  for  covering 
the  propertj'^,  to  his  own  private  benefit,  in  exclusion  of  his  o^n- 
er;  and  not,  in  the  first  instance,  to  pay  it  to  the  owner,  expect- 
ing from  him  a  gratuitous  compensation,  or  reward;  the  act  of 
barratry  is  proved,  and  the  plaintiff  must  recover;  unless  the 
evidence  shall  satisfy  the  jury,  that  the  captain  was  the  general 
agent  and  consignee  of  the  plaintiff,  and  acted  as  such.  In  that 
case,  the  law  is  equally  clear,  that  the  acts  of  a  general  agent» 
cannot,  any  more  than  the  acts  of  the  principal  himself,  be  deno- 
minated barratry. 

The  other  objections  that  have  been  made  by  die  defendant's 
counsel,  appear  to  be  satisfactorily  answered,  in  the  course  of 
the  evidence  and  the  argument  Tne  proof  of  interest  in  the  car- 
go is  strong;  and  most  clearly,  the  case  is  not  a  case  of  illicit 
trading,  within  the  meaning  of  the  warranty.    The  nature  of  the 
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indirect  intercourse  with  New-Orleans^  a  Spanish  colony,  was  1803. 
well  known  to  the  underwriters;  and,  in  truth,  the  trade  would  Vi^v-*"^ 
not  be  illicit,  if  it  was  fairly  carried  on.  Even,  in  that  respect, 
therefore,  the  objection  cannot  be  sustained ;  and  as  it  respects 
the  violation  of  neutral  character,  it  is  the  very  ground  of  the 
plaintiff's  right  to  recover,  if  the  violation  was  committed,  f6r 
the  private  purposes  of  the  master  of  the  vessel.  For,  here  we 
repeat,  the  sole  question  to  be  decided,  is,  whether  the  master, 
in  breach,  or  evasion,  of  his  orders,  did  a  fraudulent  act,  in  the 
course  of  the  voyage,  tending  to  his  own  benefit,  and  to  the  pre- 
judice of  his  owner?  If  he  did,  the  verdict  must  be  for  the  plain- 
tiff. If  not,  or  if  what  he  did,  was  in  the  character  of  a  general 
agent,  the  verdict  must  be  for  the  defendant. 

Verdict  for  the  plaintiff. 

For  the  plaintiff,  £•  Tilghman^  Du  Ponceau^  E*  S.  Burd^  and 
Dallas. 
For  the  defendant,  Ingersoll  and  JRawle. 
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March  Term  1804. 


Maybin,  surviving  partner,  &c.  r)ersus  Coulon. 
Coulon  versus  Maybin,  surviving  partner,  &c. 

THESE  actions  having  been  referred,  the  referees  reporteS. 
that  there  was  due,  in  the  first,  from  the  defendant  to  the 
plaintiif,  as  sur\'iving  partner  of  Joseph  Anthony  and  Co.  a  sum 
of  30,708  -^^  dollars;  and  that  m  the  second  there  was  no  cause 
of  action.  To  this  report,  Coulon  filed  a  number  of  exceptions,  of 
which  it  is  only  necessary  to  state  the  substance  of  the  single  ex- 
ception, which  was  the  ground  of  the  decision  of  the  Court:  to 
wit,  "  That  the  balance  reported  to  be  due  to  Maybin^  arose  fit)m 
a  series  of  unlawful  transactions,  in  violation  of  the  acts  of  con- 
gress, respecting  the  registering  of  vessels,  and  the  duties  on  ton- 
nage and  impost;  and,  consequendy,  no  Court  of  justice  ccdd 
lend  its  aid  to  enforce  the  recovery.' 

The  facts  were  briefly  these:  Couhn^  an  alicn^  came  to  the 
United  States  in  the  year  1794,  bringing  with  him  a  considerable 
quantity  of  merchandize,  which  he  placed  in  the  hands  of  Joseph 
Anthony  and  Co.  He  had,  also,  left  a  considerable  property  in 
the  Isle  of  France-^  and  he  was  not  only  desirous  to  have  that 
property  brought  to  America^  but  to  enter  into  various  commer- 
cial speculations,  with  these  and  other  funds,  in  the  European^  as 
weU  as  Indian^  markets.  He  accordingly  entered  into  engage- 
ments with  Joseph  Anthony  and  Co. ;  and,  in  consideration  of 
his  making  them  the  depositaries  of  his  funds,  with  an  allowance 
of  ample  commissions  for  services,  and  of  inter^t  for  advances, 
they  undertook  to  purchase  vessels  and  cargoes  for  him,  in  their 
own  names;  and  in  like  manner  to  import  the  return  cargoes. 
Among  the  vessels  purchased  for  Coulon  (some  carrying  only  a 
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Bca-iettcr)  was  the  America^  which  was  registered  in  Nerv-Tork^  1804, 
as  the  property  of  Joseph  Anthony  and  Co.  American  citizens;  Ui-y— .^ 
and  a  cargo  afterwards  brought  in  the  America^  from  the  Isle  of 
France^  though  entirely  ,owned  by  Coulon^  was  entered  at  the 
custom-house  of  Philadelphia^  as  owned  by  them.  From  the  ac- 
counts and  correspondence  produced  in  Court,  as  well  as  be- 
fore the  referees,  it  clearly  appeared,  that  the  balance  resulted 
from  these  illicit  transactions ;  and  that  the  sum  reported  to  be 
due  to  Maybtny  was  about  the  amount  of  the  commissions  for 
services,  and  the  interest  for  occasional  advances ;  the  nett  price 
of  the  vessels  and  cargoes,  having  been  actuaUy  paid  from  the 
funds  of  Coulon. 

The  counsel  for  Coulon  insisted,  that  the  referees  had  erred, 
in  point  of  law,  by  giving  a  sanction  to  the  violation  of  the  acts  of 
congress  (1);  and  3iat  their  report  could  not,  therefore,  be  sus- 
tained, or  affirmed  by  the  Court.  In  the  course  of  the  argument 
Aey  cited,  1  Porv.  on  Contr.  183. 195. 201. 203.  1  Bous.  &f  Pull. 

340.  3  T.  Pep.  4^4.  4  T.  Pep.  466.  1  Bous.  isf  Pull.  296.  Corvp. 

341.  5  T.  Pep.  599.  1  Bous.  ^  Pull.  556.  4  Burr.  2069.  3  T. 
Rep.  421.  6  T.  Pep.  61.  405.  3  Vez.jun.  373. 

The  counsel  for  Maybin  argued.  That  advances  were  made, 
and  services  performed,  to  a  great  amount,  independent  of  the 
vessels  and  cargoes,  and  were  not  involved  in  any  illicit  impu- 
tation; that  it  did  not  appear  that  the  sum  reported  arose  out  of 
an  illicit  consideration,  or  contract;  that  it  was  too  late  after  a 
reference  and  report,  which  liquidated  the  accounts,  to  object  to 
the  legality  of  the  consideration  and  contract;  and  that,  even  if 
the  general  transaction  were  illicit,  still  the  contract  being  exe- 
cuted between  the  vendor  and  the  vendee  of  the  propert}'^,  the 
plaintiff,  not  being  the  actual  vendor,  had  a  right  to  recover  the 
money  paid  by  Joseph  Anthony  and  Co.  to  the  vendor,  at  the 
request,  and  for  the  use  of  the  defendant.  In  support  of  this  last 
position,  the  following  authorities  were  cited:  1  Pow.  on  Contr. 
200,  1.  4  Burr.  2069.  1  BL  Pep.  633.  Cowp.  343.  3  T.  Pep. 
418,  9.  6  T.  Rep.  61.  7  T.  Pep.  3  Vez.jun.  612, 3.  8  T.  Pep. 
S7S.  577. 

The  cause  having  been  argued,  on  these  general  grounds,  dur- 
ing sev^eral  days  in  December  term  1803,  and  March  term  1804, 
the  unanimous  opinion  of  the  Judges  was  delivered,  upon  full 
consideration,  by  Shippen,  Chief  Justice^  in  substance,  as  I'oUowa. 

By  the  Court:  There  is  a  just  debt  due  from  the  defendant 
Coulon^  to  the  plaintiff,  Maybin  \  and,  therefore,  as  far  as  the 
Court  could  lawfully  act,  tKey  would  be  desirous  to  affirm  the 

(I)  Sep  the  Registering  Act,  2  vol.  131. j  and  the  impost  law,  4  vol.  p.  279. 
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1804.  report  of  the  referees*  Hence,  we  listened,  with  particular  attctt- 
u-y-^^  tion  and  favour  to  the  attempt  of  the  plainttfi 's  counsel  to  dis- 
tinguish the  origin  of  the  sum  reported,  from  the  general  mass 
of  the  illicit  tiansaction.  The  attempt  has  not,  however,  beeu 
successful;  so  that  we  must  decide  the  question  on  the  principles 
of  law,  which  are  dearly  established  by  the  authorities  that  ha^e 
been  cited. 

The  positive  provisions  of  the  laws  of  the  United  States^  re- 
specting  American  registered  vessels;  the  national  policy  of  our 
navigation  system;  good  faith  towards  the  belligerent  powers; 
and  the  very  foundations  of  morality ;  have  been  violated  in  the 
course  of  the  transacdon,  now  exhibited  to  us*  The  act  of  the 
Court  is  necessary^  to  give  effect  to  the  ^  report  of  the  referees: 
but  no  Court  of  justice  of  the  United  States  can  lend  its  aid,  at- 
any  time,  or  in  any  degree,  to  recover  a  debt  originating  in  a 
source  so  forbidden,  so  foul,  and  so  pernicious.  The  report  can- 
not, therefore,  be  affirmed.  (1) 

Report  set  aside. 

Ingersoil,  E.  Tilghman^  and  Levy^  for  Maijbin* 
Du  Ponceau  and  Dallas^  for  Coulon. 


Deshler  *oersus  Beery. 

THIS  was  an  action  of  dower,  by  the  widow  of  Da^id  Desk* 
ler^  against  Jie  tenant  of  the  premises,  tried  at  EastoJi, 
Northampton  county,  the  27th  of  yune  1804. 

In  point  of  fact,  it  appeared,  that  Lesher  died,  leaving  a  will, 
dated  the  2d  oi  November  1796,  in  which  he  bequeathed  to  his 
wife  a  legacy  of  lOOOA,  his  household  goods,  and  a  house  for 
life;  and  appointed  her  executrix,  and  Neukart  and  Schrudder 
executors.  Before  his  death,  he  had  sold  and  conveyed  the  pre- 
mises to  George  Eddy^  taking  bonds  and  a  mortgage  for  the  pur- 
chase money;  but  Eddy^s  conveyance  was  not  recorded.  The 
executors  instituted  a  suit,  obtained  judgment,  and  issued  execu- 
tion against  Eddy\  in  consequence  of  which,  the  same  property 
was  levied  upon,  and  advertised  for  sale.  At  the  instance  of  the 
widow  (the  present  plaintiff)  Neuhart^  one  of  the  executors,  be- 

(IJ^  It  appeared,  that  one  of  the  referees,  upon  discoreringthe  illicit  nature 
of  the  transaction,  declined  proceeding;  but  was  persuaded  to  reiume  the 
business  of  the  reference,  in  consequence  .of  an  urgent  letter  from  Mcc^ 
appealing  particularly  to  the  sympathy  and  benevolence  of  the  referee.  One 
oiCotUon*%  exceptions  to  the  report,  was  pointed  at  this  ex  parte  communica- 
tion; and  the  Counr,  in  delivering  their  (pinion  upon  the  general  que8tion» 
stated,  in  strong  terms,  their  disapprobation  of  one  of  the  parties  addressing 
the  referees,  by  way  of  confidence,  or  soliciation,  pending  tlie  reference,  though 
the  letter  should  not  contain  any  remarks  on  the  merits  of  the  controvers)'. , 

came 


Digitized  by 


Googk 


Supreme  Court  or  Peknstlvakia.  30] 

,  came  the  purchaser,  for  the  use  of  the  estate;  and  the  sheriff    1804. 
[  executed   a   deed  to  him^  on  the  9th  of  yune  1801.    And,  with 
I  the  knowledge,  consent,  and  approbation,  of  the  widow,  he  re- 
}  said  aiid   conveyed  the  property,  to  B^ery  (the  present  defend- 
[  ant)  on  the  30th  of  jfuit/  1801.    During  these  transactions,  the 
widow^  never  suggested  a  claim  of  dower;  but  there  were  seve- 
ral judgements  against  Deshler^s  estate,  at  the  time  of  the  sheriff *s 
sale  ;  and  his  debts,  generally,  far  exceeded  the  assets  for  paying 
them. 

The  plaintiff"* s  counsel  insisted,  that  there  was  no  relinquish- 
ment of  the  right  of  dower,  on  the  sale  to  Eddy;  that  the  she- 
riff's sale,  on  the  judgment  against  Eddy^  for  the  price  of  his 
purchase,  could  not  extinguish  the  right  of  dower;  and  that  the 
present  tenant,  if  he  had  not  direct  notice  of  the  widow's  claim, 
had  notice  by  a  legal  and  equitable  presumption,  as  his  title  de- 
peoded  on  deeds,  that  naturally  led  to  the  inquiry.  2  BU  Com. 
.  132.  Co.  Lit.  32,  3.  1  FonbL  Eq.  22.  2FonbL  U7.  159.  9  Mod. 
3r.    2  AtJk.  83.  3  Br.  Ch.  264. 

For  the  defendant^  it  was  urged,  that  in  Pennsyhania  there  is 
no  claim  of  dower  in  lands  sold  by  legal  process,  for  the  pay- 
ment of  debts ;  that  dower  is  barred,  even  in  the  case  of  a  mort- 
gage for  a  debt,  though  the  wife  does  not  join  in  the  deed.  2  Dall. 
Rep^  1 27.;  (1)  that  the  money  recovered  from  Eddy  has  been  ap- 
plied to  the  payment  of  debts ;  that  there  is  no  difference,  as  to 
the  claim  of  dower,  between  the  case  of  a  power  by  will,  to  sell 
for  the  payment  of  debts,  and  the  case  of  the  widow's  consent  to 
make  such  a  sale;  and  that  the  widow's  silence,  on  the  subject 
of  this  claim,  throughout  the  transaction,  operates  as  a  bar  and 

!  estoppel,  to  her  enforcing  it,  against  a  bond  fide  purchaser,  for  a 
valuable  consideration,  without  notice.  1  P.  Wms,  393.  1  FonbL 
Eg*  151.  18  Vin.  Abr.  112.  Finch.  Rep.  103.  Prec.  Chan.  35. 
1   Eq*  Abr.  355y  356.    Ca.  8.  10.    9  Mod,  37.   2  Fern.  370.  580. 

-  Ciytvp.  201. 

Ye  ATE  s,  yustiee.  Mrs.  Deshkr  is  entitled  to  recover  her 
doiwcT  in  the  premises,  unless  the  peculiar  circumstances  of  the 
■  case  operate  as  a  bar.  The  circumstances  relied  upon  to  produce 
that  effect^  are  these:  she  made  Neuhart  her  agent  to  buy  the 
land  at  the  sheriff^s  sale;  and  she  approved  of  the  purchase, 
after  it  was  made.  She,  aJso,  knew  and  approved  of  the  re-sale 
to  the  defendant,  at  a  full  price,  and  uncharged  with  dower;  and, 
'  until  the  defendant  had  paid  the  price,  she  never  set  up  the  pre- 

Cl^  £'  Tiigf'^^'^'^^9  on  the  trial,  reported  Laeoci's  case,  referred  to  m  2  JDaii. 
j^^.  127.  to  be  a  decision,  "that  dower  was  barred,  where  the  husband  alone 
moriffae^d  land;  and  his  executors,  under  a  power  in  the  will,  with  the  con- 
semt  of  the  mortgagee,  sold  the  land,  for  the  payment  of  debts" 
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1804.    sent  claim*    The  motives  of  Mrs.  Deshlery  in  observing  diis  si- 

\mmm^mmJ  lence,  cannot  be  positively  ascertained;  but  she  might  think,  that, 

if  the  land  sold  high,  in  consequence  of  appearing  clear  of  evety 

incumbrance,  there  would  be  the  better  prospect,  that  her  legacy 

of  1000/.  would  be  paid. 

Upon  the  whole,  the  jury  will  decide,  whether  Mrs.  Deshk^i 
line  of  conduct  held  up  to  the  public,  and,  particularly,  to  the 
parties,  that  she  meai\t  to  waive  the  claim  of  dower.  If  it  did, 
the  verdict  should  be  against  her.  If  it  did  not,  and  the  jury 
think,  that  she  always  meant  to  assert  her  right  of  dower;  then 
the  verdict  must  be  in  her  favour. 

Verdict  for  the  defendant. 


Commonwealth  versus  Lyon. 

THE  defendant,  having  made  an  affidavit  in  the  usual  form, 
applied  to  Smith,  Justice^  for  the  allowance  oi  2,  certiorari 
to  remove  this  indictment  from  the  Quarter  Sessions  of  North- 
umberland county,  into  the  Circuit  Court. 

Cooper  (acting  for  the  attorney'general)  stated  the  reasons, 
which  had  induced  him  to  decline  consenting  to  the  removal; 
and  the  following  authorities  were  mentioned.  The  removal  of 
an  indictment,  at  the  instance  of  the  defendant,  is  discretionary 
with  the  Court;  but  the  discretion  ought  not  to  be  exercised, 
without  special  cause.  2  Hawk.  407,  8.  s.  27.  4  Burr.  2458.  The 
removal  is  not  usually  allowed  in  cases  of  perjury,  forgery,  &c 
because  such  oflfences  should  be  discouraged ;  and  removals  not 
only  tend  to  delay  justice,  but  to  discountenance  prosecutions. 
Ibid.  408.  s.  28.  The  act  of  assembly  contemplates  the  same 
principle ;  for,  if  the  attorney-general  does  not  consent  to  the  re- 
moval, writs  of  certiorari  are  only  to  be  specially  allowed,  and 
certified  in  writing  upon  the  writ,  by  the  Supreme  Court,  or  one  . 
of  its  judges,  upon  sufficient  cause  shown.  3  State  Laws,  92. 
Dall.  edit. 

Smith,  JuHice.  It  is  not  the  practice  to  enter  into  an  argument 
upon  applications  of  this  nature.  The  defendant  has  made  the  , 
usual  oath,  as  a  ^ound  for  allowing  xh^  certiorari;  and  I  shall, 
of  course,  allow  it,  unless  something  is  shown,  in  relation  to  his 
character  and  conduct,  which  will  induce  me  to  suppose,  that 
public  justice  is  likely  to  be  impaired,  or  defeated,  by  the  re- 
moval. 

Cooper  declaring  that  the  defendant's  character  was  good,  in- 
dependent of  its  implication  in  the  present  charge;  the  Judge 
immediately  signed  the  allocatur. 
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Commonwealth  versus  Matlack. 

THE  defendant  had  been  clerk  of  the  Senate;  and  in  that 
character  received  900  dollars,  as  a  fund  to  defr^  the  con* 
Itingent  expenses  of  the  house,  during  several  sessions*  The  Com« 
mittee  of  accounts  called  upon  him  for  a  settlement;  but  he  de- 
clined exhibiting  his  vouchers,  unless  they  would  allow  him  a 
certsun  retrospective  compensation,  to  which  he  contended  that 
he  was  entided,  under  an  act  passed  on  the  22d  of  April  1794. 
The  Senate  thereupon  directed  the  comptroller  to  institute  the 
present  suit.  Upon  the  trial,  the  defendant  proved,  that  he  had 
expended  considerably  more  money,  than  he  had  received,  for 
the  use  of  the  house;  and  he  claimed  a  verdict  for  the  amount 
of  his  advances,  as  well  as  for  the  additional  compensation  al- 
lowed by  the  act  of  1794. 

But,  after  argument,  the  Court  declared,  that  the  defendant 
coukl  not  indirectly  recover  from  the  state,  a  substantive,  indepen- 
dent, claim  by  way  of  set-off,  any  iiy)re  than  he  could  direcdy 
recover  a  debt  due  from  the  state,  by  bringing  a  suit  against  her. 
That  the  present  action  was  brought  to  compel  an  account  for 
money  received  for  the  use  of  the  Senate ;  in  which  the  defen- 
dant, if  he  proved,  that  the  money  received  was  so  applied,  would 
be  entided  to  a  verdict;  but  that  eyen  then,  he  could  not  be  en- 
titled to  a  verdict  for  the  amount  of  his  advances;  which  the 
Senate  alone  was  competent  to  allow. 

Verdict,  generally,  for  the  defendant. 

M^Kean^  attorney-general,  for  the  commonwealth. 
Dallas^  for  the  defendant. 
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1804. 
I— Y--i  Rundle  versus  Mui^troyd's  Assignees. 

THE  point  agitated  upon  the  trial  of  this  cause,  turned  on  the 
validity  of  a  mortgage  given  to  the  plaintiff  by  Mitrgatroyi 
'  to  secure  to  his  wife,  the  amount  of  a  legacy,  which  had  been 
bequeathed  to  her,  by  her  grandmother.  It  appeared,  that  in  die 
year  1784,  Murgatroyd  had  entered  into  articles  of  agreement 
with  trustees,  by  which  he  engaged  to  secure  the  legacy,  in  case 
he  should  become  insolvent.  He  received  the  money,  and  mixed 
it  with  his  other  pecuniary  funds;  but  took  no  steps  to  secure 
the  amount  for  his  wife,  until  the  execution  of  the  present  mort- 
gage, in  March  1802,  when  he  was  insolvent,  and  was  soon  after- 
wards duly  declared  a  bankrupt. 

The  case  was  considered,  as  a  tase  of  marriage  setdemept,  by 
the  counsel  on  both  sides. 

In  support  of  the  settlement,  the  following  authorities  were 
cited:  6  T.  Rep.  154.  2  Bous.  &f  Pult.  582.  6  T.  Rep.  80. 
2  AtL  558.  1  Ati.  192.  1  P.  IVms.  459.  2  Dall.  Rep.  199. 

In  opposition  to  the  settlement  were  cited,  1  FonbL  271,  272. 
2  Atk,  480, 1.  8  T.  Rep.  82.  ' 

Shippen,  Chief  Justice.  The  mortgage  given  by  Murgatroyd 
is  resisted  on  behadf  of  his  creditors,  upon  the  general  ground, 
that  it  was  given  in  contemplation  of  bankruptcy.  There  is  but 
one  exception  to  the  rule,  which  declares  a  conveyance  so  given 
to  be  void;  namely,  where  a  creditor  obtains  a  preference,  by 
urging  his  debtor  for  payment,  and  threatening  him  with  legal 
process.  The  only  question,  therefore,  is  a  matter  of  fact,  whe- 
ther Murgatroyd^  at  the  execution  of  the  mortgage,  contemplated 
bankruptcy,  and  meant  voluntarily  to  prefer  the  particular  crcdi* 
tor?  If  the  evidence  proves  the  affirmative,  the  mortgage  is  void; 
but,  if  otherwise,  it  is  lawful  and  valid. 

It  has  been  urged,  in  favour  of  the  plaintifPs  claim,  that  what- 
ever may  have  been  the  situation  of  Murgatroyd^  at  the  time  of 
executing  the  mortgage,  the  act  was  done,  in  pursuance  of  a 
previous  agreement,  entered  into  for  a  valuable  consideration, 
when  he  was  perfectly  solvent.  It  would  be  grateful  to  our  fed^ 
ings  on  the  present  occasion,  could  we  express  sentiments  fa» 
vourable  to  the  maintenance  and  fortunes  of  a  wife  and  children; 
but  we  cannot  seek  that  gratification,  through  a  sacrifice  of  the 
established  principles  of  law.  The  agreement  was  executory; 
and  although  it  had  relation  to  a  possible  insolvency,  it  roig^it, 
perhaps,  independent  of  the  bankrupt  law,  have  been  carried  into 
effect.  But  no  antecedent  contract,  can  make  the  mortgage  valid, 
upon  the  provisions  and  principles  of  the  bankrupt  law,  if  Mitr* 
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gatroyd  actaMy  gave  it,  when  he  was  insolvent,  upon  the  eve  of    1804. 
a  legal  bankruptcy.  The  general  creditors  had  then  acquired  an  ^^^mmJ 
interest  in  his  estate ;  and  it  was  too  late  to  perform  an  engage* 
ment  for  giving  preferences  and  securities,  at  their  expense,  to 
any  particular  creditor. 

The  law  respecting  marriage  settlements,  is  the  same  in  jBtz-   f 
gland  and  in  Penmyhania*  It  requires  a  fair  motive,  as  well  as  a 
valuable  consideration;  and  the  interest  must  be  actually  declared 
and  vested,  at  the  time  of  a  settlement,  or  it  cannot  previul 
against  the  rights  of  honest  creditors. 

The  present  case,  by  no  means  resembles  the  case  of  general 
Stewards  settlement.  There,  Mr.  M^Clenachan^  on  his  daughter's  ' 
marriage,  delivered  to  general  Stavart  a  large  sum  in  certificates 
of  public  debt,  expressly  stipulatbg,  that  those  certificates  should 
be  held  and  appropriated  to  the  use  of  Mrs.  Stenvart  and  the  i 

children  of  the  marriage.  General  Stewart  always  kept  the  fund 
represented  by  the  certificates,  distinct  from  his  own  immediate 
fimds;  and  although  he  subscribed  them,  first  to  the  new  loan 
o{  Penrfsylvania^  and  afterwards  to  the  general  loan  of  the  United 
States^  constituting  the  funding  system,  it  was  traced  and  ascer- 
tained, that  the  real  estate  specified  in  the  deed  of  setdement 
(which,  it  is  true,  was  made  long  after  the  marriage)  had  been, 
in  fact,  purchased  with  the  actual  proceeds  of  the  original  certi- 
ficates, delivered  by  JVIr.  M^Cienachan  upon  the  marriage.  But 
here,  the  bequest  of  the  legacy  was  made  without  stipulation,  or 
condition;  the  money  being  received  by  Murgatroyd^  was  blend* 
ed  with  his  other  property,  so  that  a  separate  existence,  or  appli- 
cation, could  never  be  traced ;  and,  under  these  circumstances, 
'  he  acquired  a  credit,  which  would  be  false  and  delusive  indeed, 
were  the  property  now  withdrawn,  upon  an  obsolete  and  latent 
pretence,  from  the  creditors  who  trusted  to  it. 

Smith,  Justice.  I  am,  likewise,  of  opinion,  that  the  mortgage 
must  yield  to  the  superior  legal  and  equitable  claims  of  the  ge- 
neral creditors.  It  is  a  sound  and  uniform  rule,  that  settlements 
made  upon  a  wife  and  children,  by  persons  who  have  not  a  suffi- 
cient estate  to  pay  all  their  debts,  are  void  against  creditors.  The 
decision  upon  general  Stewart'^s  settlement  was  not  a  departure 
from  the  rule;  but  simply  a  recognition  of  the  marriage  portion 

,  of  Mrs.  Stexvart^  transformed  and  ascertained  in  a  new  shape. 
The  hte,  as  well  as  the  present.  Chief  Justice,  and  myself,  deli- 

'  Vered  our  opinions  at  large  in  that  case;  and  united  in  the  re» 

I  ault,  for  the  reasons  that  have  been  suggested;  none  of  which 

I  can  be  assigned  in  favour  of  the  present  claim,  under  the  mort- 

1  gage. 

j     The  jjwr>',  according  to  the  charge,  found  a  verdict  for  the 

j  defendant.  (1) 

i     (I)  The  validity  of  general  Stewart^t  settlement  was  tried  in  Decemier  term 
1799,  in  an  amicable  ejectment  brought  by  Blanchard^t  Leuee  v.  2nf;eriM  Sh» 
facts  proved  upon  the  trial  may  be  reduced  to  the  f«Uo%Yiog.  CMt; 
Vol.  IV.  *  H  ©n 
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1  1 804.        ^"  ^^**^  mnrriage  of  general  Stevaart  with  the  daughter  of  Mr.  M'CUnachM, 

t^       1    "V  the  year  1781,  he  received,  in  real  and  personal  estate,  a  portion  of  40,OOW. 

^  ^  I*erm*yhama  currency;  of  which  loan  office  certificates,  for  money  loaned  hy  Mr 

'  M^Clcnachan  in  1777,  constituted  about  a  moiety,  bearing  interest  at  six  per 

cent,  per  annum.  In  deliTering  the  certificates,  Mr.  M'Cienachan  told  gencrii 
Stevjort,  **  that  he  might  use  the  interest,  but  that  the  principal  of  the  ccr- 
tificates  should  be  settled  on  his  wiie  and  children,  and  appropriated  sacred- 
ly to  Uuir  exclusive  use  and  benefit;'*  and  general  5'/«»rtrt  promised  expresslr 
to  make  the  stipulated  settlement  and  appropriation.    Soon  aflerwards  ge- 
neral Stev^-art  entered  into  partnership  with  Mr.  A.  Nethit,  and  prosecuted 
an   extensive   scene   of   commerce,  upon  funds   chiefly  furnished    by  Mr- 
M*Ci'enachan.    In  the  year  1785  general  Stewart  went  to  Englandy  leaving  tiif 
certificates  in  the  hands  of  his  partner  (with  whom  they  had  been  specifaciUy 
deposited  several  years  before)  and  taking  a  written  receipt  and  promise,  to 
return  them  to  him,  or  to  his  order,  on  demand.    While  in  England^  he  mide 
a  will,  dkted  tlie  7th  of  October  1787,  which  bequeathed  the  certificates  to  his 
wife  and  children,  but  did  not  refer  to  any  previous  agreement,  or  promise  to 
do  so.  He  returned  to  America  in  1787,  and  soon  afterwards,  assigned  the  cer- 
tificates  in  trust  to  Mr.  M^Clenachan  and  his  partner,  for  the  use  of  his  wife 
and  childi-en,  by  a  deed  dated  the  9tl)  ofyune  1788;  which  was,  also,  silent 
as  to  any  previous  agreement  upon  the  subject;  but  referred  to  the  will  of 
1787,  or  any  other  last  will  which  he  might  make,  for  the  apportionment  of 
llie  i'und.    The  certificates  were  subscribed  to  the  new  loan  of  Penmylxcauai 
^       but  were  re -exchanged,  and  finally  subscribed  to  the  loan  of  the  UnkedStattt. 
The  public  stock  having  risen  to  its  full  nominal  value,  general  Stevart  pro- 
posed to  Mr.  M'Clenachan  (Mr.  Nesbit  being  dead)  to  sell  it,  and  vest  the 
{troceecls  in  houses,  and  city  lots,  as  offering  a  better  speculation;  to  vhich 
Mr.  M^CUnachan  assented,  upon  the  original  principle,  that  tlie  investment 
.should  be  for  tlie  use  and  benefit  of  general  Stesvart^s  wife  and  children.  The 
^tock  was,  accordingly,  sold  and  tmnsferred,  between  yune  1791,  and  April 
1792;  and  the  property  in  question  was  purchafled,  between  March  1792,  and 
February  1793,  to  the  value  of  about  25,000  dollars.  On  the  20th  of  3foy  1793, 
gcnei  al  Steivtirt  executed  a  deed  before  two  witnesses,  conveying  this  proper- 
ty to  Mr.   M'Cienachan,  and  his  son,  George  M*Cienachan,  in  trust;  and  after 
reciting  the  deed  of  trust  of  1787,  the  subsequent  sale  of  the  certificates,  the 
investment  of  the  proceeds,  and  the  intention,  that  the  real  estate,  shall  be 
held  to  the  same  uses,  as  the  certificates,  according  to  the  apportionment  of 
the  Vrill  of  1787,  or  such  other  last  will,  as  general  Stewart  might  make,  it 
concludes  M'ith  reserving  a  power  of  revocation,  by  consent  of  both  parties,  to 
sell  the  trust  estate,  and  to  vest  the  proceeds  in  other  funds,  but  in  the  name 
of  the  same  trustees,  and  for  the  same  uses.  The  deed  being  executed,  gene* 
ral  Stewart  delivered  it  to  Mr.  M^Clenachan,  who  deposited  it,  for  safe  kcefw 
ing  (as  he  resided  in  the  country)  witli  other  valuable  papers'  belonging  t(| 
himself,  in  an  iron  chest,  kept  by  general  Stevjart  in  his  counting-house.    Ge 
neral  StcKvart  died  on  the  14th  of  JYune  1796,  having,  a  few  houre  previously, 
made  a  will  devising  and  bequeathing  all  his  estate,  real  and  personal,  with's 
power  to  bcU  and  convey,  for  the  payment  of  his  debts,  and  constituting  Mrs 
Stetoart  an  executrix,  and  Messrs.  M'Clenachan,  W.  IVghnian,  AiKlf.  West  tut 
cutors,  without  referring  to  the  deed  of  settlement,  or  any  previous  agrcemen 
\ipon  tlie  subject.  In  May  1793,  and  at  the  time  of  his  death,  he  vk  as  general 
ly  supposed  to  be  in  affluent  circumstances;  but  about  four  months  after  hii 
death,  a  contrary  suspicion  arose,  which  subsequent  events  have  confirmed 
In  taking  tlie  inventory  of  his  effects,  the  deed  of  settlement  was  found;  bul 
the  executors  regarded  it  as  incomplete  and  invalid.    While,  too,  the  execu 
tors  thought  the  estate  rich,  Mr.  M'Clenachan  himself  requested  that  th 
deed  should  be  laid  aside;  and  he  and  Mrs.  Steviart  joined  the  other  cxeci 
tors  in  selling  and  conveying  part  of  the  tuist  property,  for  the  payment  ( 
debts,  under  the  pover  given  in  the  will  of  1796.    The'  failure  of  Morris  an 
Nicholson  ji  notes  (in  which  general  Stewart  and  Mr.  M'Clenachan  had  spccc 
lated  largely)  and  other  disappointments,  proved  fatal  to  the  estate:  an<I  i 
was  even  ascertained,  that,  on  a  fair  eaimale,  the  general  balance  of  gcnen 
Ste^^art's  accouiit  of  property  and  debts,  was  against  him,  at  the  time  that  h 
executed  tbsc  dcwl  of  i793;  but,  on  the  other  hand,  lie  v.as  clearly  soiveii 
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when  be  executed  the  deed  of  1788.  Under  these  circuynstartces,  Mrs.  Strtvart     1804. 

consulted  her  counsel,  on  the  validity  of  the  deed  of  1793,  representinji^  all  the    t , 

jirevious  facts  (which  had  not  been  adverted  to,  while  general  Ste^narfs  estate  '   ~ 

was  thought  solvent)  and  was  advised  to  prove  and  record  it-  This  was  done, 
on  the  27th  of  February  1797 s  before  any  judgment  had  been  obtained  ag^ainst 
general  Stevtart;  and  the  trustees,  having^  surrendered  and  assigned  the  trust 
estate,  to  Mr.  Ingersoll  in  yunc  1797,  an  amicable  ejectment  was  instituted,  for 
the  purpose  of  settling  the  confilcting  claims  of  the  widow  and  the  creditors. 

The  counsel  for  Mrs.  Stemart,  (W.  Tilghman,  Levoh,  Ingertollt  and  Dallas) 
contended,  that  marriage  was  in  itself  a  vahiable  consideration,  to  entitle 
the  wife  to  a  provision  e\-en  out  of  her  husband's  estate,  independent  of  bet 
o^TU  that  a  ^luntary  settlement,  after  marriage,  by  a  husband,  not  indebted, 
U  valid,  with,  or  without,  a  consideration  on  the  part  of  the  wife,  against 
all  subsequent  creditors;  that  an  agreement  for  a  settlement  made  in  writing, 
before,  and  in  contemplation  of,  marriage,  will  always  be  carried  into  ef- 
fect; that  a  parol  promise  of  a  settlement,  made  before,  and  in  contemplation 
of,  marriage,  is  equally  valid  in  Pemurylvania,  although  the  law  upon  thft 
subject  has  been  altered  in  England,  by  an  act  of  parliament;  and  that  even 
where  tlicre  is  no  previous  agreement  between  the  parties,  a  Court  of  Equity 
will  never  grant  a  wife's  personal  property  to  her  husband,  until  he  has 
made  an  adequate  settlement  upon  her.  As  to  the  facts  of  the  present 
case,  it  was  argued,  Ist  That  lUefore  the  marriage,  a  contract  was  entered 
into  between  Mr.  M'denachan  and  general  Steaart,  bond  fide,  and  upon 
a  valuable  consideration.  2d.  That  the  settlement,  now  controverted,  was 
made  in  pursuance  of  that  contract,  from  the  proceeds  of  the  certificates,  spe- 
cifically traced,  which  constituted  the  original  consideration.  3d.  Tlw^t  the  per- 
fbi-mance  of  the  contract,  was  enforced  by  the  principles  of  moral  and  social 
obligation;  and  is  in  strict  conformity  to  the  direction,  which  a  Court  of  equity, 
or  of  law,  would  give  to  the  appropriation  of  the  fund  thus  ascertained.  4th. 
That  it  was  not  essential  to  the  validity  of  the  deed,  that  it  should  be  proved 
and  recorded,  except  as  against  purchasers  and  judgment  creditors,  whose 
rights  and  interests  are  not  in  question. 

The  following  authorities  were  classed  and  cited  by  tlie  counsel  for  Mrs. 
Zie^sart.  1  Ati  15.  2  Fe«.  18.  2  Eq,  Abr.  51.  IT.  3.,Cro.  J  454.  1  Vez.  jun,  196. 
1  Doll.  jRep.  193.  430.  1  Jti.  16a  2  AtJ^.  519,  520.  Ambl.  121.  2  Ati.  448- 
Jtnbl.  586.  1  Eq.  Abr.  19.  Bunb.  187.  2  P.  JTwm.  316,  1  Fent,  194.  Cro.  J,  158. 
Cmsp.  432..  2  Vem.  167.  Prec  Ch.  20a  1  Fonbl  Sa  2  Atk.  419,  420.  1 P  Wms.  . 
382.  Prec.  Ch.  548.  Prec.  Ch.  22.  1  Ball.  414.  2  P.  Wmt.  414.  Ambl.  409. 

The  coimsel  for  the  general  creditors,  (-B.  Tilghman  and  Xety)  urged  the 
jjreat  inconvenience  and  injustice  of  allowing  a  mere  verbal  conversation,  of 
eighteen  years  standing,  to  be  the  foundation  of  withdrawing^  from  creditors, 
so  great  a  mass  of  the  debtor's  apparent  property.  The  inception  of  the  alleged 
contract,  is  without  writing,  and  without  any  witness;  but  tlie  father,  who  was 
a  party  to  it.  It  is  admitted,  however,  that  even  a  parol  agreement,  if  fairly  prov- 
ed, and  legally  earned  into  effect,  must  prevail  '^Pennsylvania.  But  transactions, 
honest  between  the  parties  themselves,  often  become  fraudulent,  in  relation  to 
others;  and  the  purest  executory  bargains  between  individuals,  are  liable  to  be 
defeated,  upon  general  principles  of  public  policy,  unless  they  are  executed 
with  strict  legal  publicity  and  form.  In  the  present  instance,  every  thing  con- 
spires to  beget  caution,  in  the  admission  of  the  widow's  claim.  The  trust  deed 
of  1788,  makes  no  allusion  to  a  subsisting  contract,  between  general  Stevsart 
and  Mr.  M'Clenachani  nor  does  it  make  an  apportionment  of  uie  fund  among 
the  widow  and  children.  The  subject  of  the  trust  was  a  paper  medium,  as  ne- 
S[otiabIe  by  delivery  as  a  bank  note;  and  shifting  as  it  dia  from  new  lo2^n  to 
lederal  stock,  from  stock  to  money,  on  what  rational  ground  (considering,  par- 
>  Ucularly,  that  general  Stewart  held  similar  certificates  and  similar  stock  in  his 
ovrn  right)  can  it  be  sustained,  that  the  purchase  of  the  real  estate,  was  made 
with  the  proceeds  of  the  identical  certificates  delivered  on  the  marriage?  But 
the  settlement,  being  made  of  land,  it  is  a  voluntary  settlement,  within  the 
priociples  and  the  provisions  of  the  statutes;  and  it  is  not  to  be  conceded,  that 
*  verbal  agre^ent  to  settle  certificates,  constitutes  a  valuabje  consideration, 
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1804*    f^  ^^  settlement  of  Isctidn,  by  the  ostensible  owner,  bavinj^  become  aflaalif 

L       _   J   indebted.  The  deed  is  not  only  void,  as  it  contains  a  clause  of  revocation,  and 

'~^~       cannot  be  regarded  as  a  legal  settlement;  but  it  is  fraiuUilent,  as  it  remained 

in  the  possession  and  power  of  the  grantor.    In  the  course  of  this  argument, 

the  following  authorities  were  cited:  2  BuUt.  226.  3  Cb.  81.  1  Burr.  475.'  2  Fent. 

510.  1  Jtk.  168.    2  Ati.  481.  1  Atk.  15.  2  Vez.  10, 11.  2  Vern.  510.  3  Co.  82-*. 

2  Freem.  236. 

The  Court  (composed  of  M'Kean,  Chief  yustice,  and  Shitpe.v  and 
Smith,  yu^ticetf)  delivered  their  opinions,  unanimounly,  in  favour  of  the  set- 
tlement; and  the  jury  found  a  verdict  accordingly. 


Duncanson  'oersus  M*Lure. 

THIS  was  an  action  of  trover  for  the  ship  Mount  Vcmen^ 
which  the  defendant  had  purchased,  under  a  sentence  of 
condemnation  as  prize,  pronounced  by  the  French  Provisional 
Tribunal  of  Prizes,  established  in  the  city  of  St.  Domingo,  The 
material  facts  of  the  case  were  these:  (1)  **  Mr.  Duncanson^  an 
£ngtish  gentleman,  came  to  the  United  States  with  a  view  to 
settle;  and,  in  order  to  manifest  his  intention,  took  an  oath  of 
allegiance  to  the  state  of  Pennsylvania^  though  he  had  not  been 
long  enough  in  the  coimtry  to  entitle  himself  to  naturalization, 
under  the  act  of  congress.  Contemplating  a  circuitous  voyage 
from  America  to  England^  and  thence  to  the  East-Indies^  he  ap- 
plied to  Messrs.  Witlings  and  Francis  to  procure  a  ship  for  him; 
and  those  gentlemen  agreed  absolutely  with  Mr.  Tliomas  ilur- 
gatroydy  for  the  purchase  of  the  ship  Mount  Vernon^  owned  by  him; 
the  bill  of  sale  being  made  out,  and  delivered  to  them,  upon  terms 
of  payment  precisely  ascertained*  It,  then,  however,  occurred  to 
Mr.  Duncanson^  that  as  he  had  not  yet  acquired  the  rights  of 
American  citizenship,  he  could  not  enjoy  the  advantages,  whicli 
he  proposed  to  derive  from  his  projected  voyage.  For,  the  trade 
from  England  to  the  East-Indies  is,  by  the  law  of  that  kingdom, 
a  monopoly ;  no  British  subject  can,  individually,  embark  in  it, 
without  incurring  a  forfeiture  of  his  vessel  and  cargo ;  though  it 
has  recently  been  adjudged  in  England^  that  an  American  citizen 
is  entitled  to  carry  on  the  trade,  by  virtue  of  express  stipulations 
in  the  treaty  of  amity  and  commerce  between  the  United  Stales 

(1)  This  introductory  statement  of  the  facts,  is  transcribed  from  the  char^ 
of  the  Court,  in  the  action  brought  upon  a  poKcy  of  insurance,  on  the  Maun 
Vernon.  3  Doll.  Bep.  491.  Upon  more  mature  consideration,  the  opinion  there 
delivered,  was  over-ruled  in  the  present  cause,  by  the  same  Court;  and,  was, 
virtually,  condemned  in  the  Circuit  Court  of  the*  United  States,  where  an  ac- 
tion of  replevin  had  been  first  instituted,  in  the  name  of  Murgatro^dv.  M'Lare. 
See  pott.  The  name  of  Mr.  Duncanton  was  now  used,  without  hi^knowledge, 
or  consent,  for  the  benefit,  it  was  su^g:ested,  of  tlie  underwriters,  who  bad 
paid  a  total  loss,  under  the  former  decision,  and  Messrs.  Wiltings  and  Franag, 
who  were  in  advance  for  the  outfits  of  the  ship.  It  was  objected,  that  the 
names  of  the  reai  parties  should  appear  on  tlie  record;  but  t^  objection  was 
jiot  sustained  by  the  Court. 
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and  Great'Britairu  (i)  Hence  it  was  deemed  necessary  to  enter  1804. 
upon  another  operation.  The  bill  of  sale  was  sent  back,  and  a  v.-^v-^i^ 
new  contract  was  formed  between  the  parties,  upon  these  prin- 
ciples: that  Mr.  Murgatroyd  should  remain  the  owner  of  the 
ship,  and  as  such  retain  the  register  and  make  the  insurance;  (3) 
that  she  should,  however,  be  delivered  to  Mr.  Dimcanson^  or 
his  agents;  that  Messrs.  WiUings  and  Francis  should  procure  a 
freight  for  her  on  Mr.  Dtmcanson^s  account?  that  Mr.  Murga- 
troyd  should  empower  Mr.  Skirrow  (a  gendeman  who  went  as 
a  passenger)  to  assign  and  transfer  the  ship  to  Mr.  Duncanson  in 
England.^  on  the  1st  of  September  ensuing,  at  which  time  Mr. 
fiuncanson  would  be  duly  naturalized  as  an  American  citizen; 
and  that  the  consideration  money  should  be  secured  by  the  notes 
of  Messrs.  WiUings  and  Francis^  payable,  at  all  events,  in  certain 
instalments." 

The  Movnt  Vernon  sailed  from  Philadelphia  on  the  10th  of 
June  1796,  with  the  usual  documents, of  an  American  vessel. 
As  soon  as  she  had  cleared  the  capes  of  the  Delaware^  she  was 
boarded  an«ttaken  possession  of  by  **  the  Flying  Fish^'*  a  French 
privateer,  and  carried  into  the  port  of  Su  John^  in  the  Spanish 
island  of  Porto  Rico*  While  she  remained  there,  the  ship  and 
cargo  were  libelled  by  the  captors,  in  the  Provisional  Tribunal  of 
Prizes,  at  the  city  of  St.  Domingo^  in  the  island  of  St*  Domingo ; 
a  Court  established  by  the  republic  of  France  m  that  city,  for  the 
determination  of  questions  of  prize.  And  on  the  30th  of  August 
1796,  after  various  proceedings,  the  following  sentence  was  pro- 
nounced, by  the  Court: 

*'  Thirteenth  Fructidor^  fourth  year. 
"  Condemnation  of  the  English  ship  Mount  Vernon. 

"  Extract  from  the  books  of  the  office  of  the  provisional  tri- 
^*  bunal  respecting  prizes  established  in  St*  Domingo* 

**  We  Francis  Pons^  Judge  of  the  provisional  tribunal  respect- 
**  ing  prizes  established  in  St*  Domingo^  having  looked  over  our 
"  sentence  of  the  seventh  Thermidorh&t^  where  all  the  papers 
"  exhibited  by  citizen  Nadal^  captain  of  the  privdteer  Flier^ 
**  against  the  ship  Mount  Vernon,  are  duly  noticed,  through 
"  which  we  had  submitted  the  decision  of  this  prize  to  the  civil 
"  commission  of  GuaricOj  which  applies  again  to  our  tribunal 
**  for  pronouncing  sentence  on  this  subject;  having  noticed  also 
"  instructions  which  were  officially  given  us  by  the  citizen  agent 
**  of  the  French  Republic  in  this  city,  issued  by  the  civil  com- 
"  mission  aforesaid,  in  whose  archives  they  have  been  duly  re- 

(2)  See  8  T.  Sep.  31. 

(3)  The  premium  of  insurance,  however,  was  paid  by  Mr.  JOuncanton;  the 
ship  actuallr  siiled  on  the  voyage  insured  at  his  risque:  and  the  recovery 
ftJCunst  the  underwriters  (3  DalL  Rep.  491.)  was  applied  to  the  reimbursement 
of  the  purchase  mfpne^vpud  by  Messrs.  Willingt  and  Francit  on  account  of  Mr. 
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1 804.  "  corded,  from  which  it  appears,  first,  that  the  papers  havmg  been 
C-v— ^  "  thrown  into  the  sea  by  the  captain  in  sight  of  the  privator 
*^  which  captured  him,  secondly,  that  the  captain  and  supercargo 
*'  having  precipitately  abandoned  their  ship,  in  spite  of  the  good 
*'  treatment  received  by  them  fix)m  the  French  captain,  and  the 
"  hints  he  gave  them  about  remaining  there  in  order  to  pkad 
**  their  own  cause,  and  thereby  avoid  her  confiscation,  thirdly, 
*'  the  behaviour  of  the  captured  crew,  fourthly,  the  captain  being 
*'  a  Portugnese^  without  a  certificate  of  his  naturalization,  fifthly, 
**  that  the  United  States^  in  the  last  treaty  which  they  concluded 
**  with  England^  having  suffered  to  be  added  to  the  articles  whidi 
*'  have  been  looked  upon  till  at  present  as  contraband  of  war, 
*'  staves,  tackles,  sail-cloth,  iron  hoops,  and  finally  all  which  can 
**  be  made  use  of  for  vessels,  are  sufficient  motives  to  condemn 
^'  said  ship;  after  a  serious  examination  we  have  judged  and  do 
*'  judge  that  the  ship  Mount  Vernon^  captain  George  DominicOy 
"  Portugueze^  with  her  cargo,  has  been  duly  and  justly  captured 
'^  by  the  French  privateer  commanded  by  citizen  Nadal^  to  whom 
**  we  adjudge  her  as  property  belonging  to  him,  attd  of  which 
"  he  may  dispose  under  the  clauses  and  conditions  made  with 
"  his  officers  and  crew,  he  being  accountable  for  the  duties  of 
**  invalids  and  the  costs  of  the  tribunal,  which  he  shall  pay  to 
"  the  bearer  of  our  notary's  order.  Santo  Domingo^  Fruciidor 
"  thirteenth  (^August  thirtieth).  Fourth  year  of  the  French  Re- 
"  public,  one  and  indivisible.  Signed  in  the  Register,  Po7is  Judge, 
"  and  DespujeaiLx  Notary  Public. 

"  (Signed)  Pons  Judge. 

"  Despujeaux  Notary." 
Under  this  sentence  of  condemnation,  the  Motmt  Vernon  and 
'  her  cargo  were  delivered  to  the  captors  by  the  Spanish  governor 
of  Porto  Rico^  with  permission  to  sell  them  there.  At  the  public 
sale,  Pousseatiy  a  naturalized  American^  purchased  the  ^hip^  and 
afterwards  sold  her  for  22,000  dollars,  to  M^Lure^  the  present  de- 
fendant, an  American  citizen,  who  brought  her  to  Philadelphia*  \ 
A  replevin  was  then  issued  for  the  ship,  in  the  name  of  Murga- 
troydj  from  the  Circuit  Court,  for  the  Pennsylvania  district;  but 
it  appearing  on  the  trial,  that  Murgatroyd  had  received  payment  i 
of  sdl  the  notes,  which  Messrs.  W tilings  and  Francis  gave  for  j 
the  purchase  money,  the  Cou^it  declared,  that  he  had  no  pro- 1 
pert}'  in  the  ship,  to  maintain  a  replevin;  and  directed  a  nonsuit*  ; 
In  consequence  of  that  defeat,  the  present  action  of  trover  was  ^ 
brought  in  the  name  of  Mr.  Duncanson. 

The  cause  was  argued,  at  great  length,  upon  the  following! 
general  points:  (4)  ,  j 

1st.  Whether  ^ 

(4)  The  trial  of  the  cause,  first  came  on,  in  March  term  1804;  but  after  all 
the  evidence  was  heard,  and  part  tff  the  arguments  of  counsel,  some  of  the 
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lst«  Whether  the  ship  Mount  Vernon^  at  the  time  of  her  sail*    1804. 
tng  and  capture,  was  the  bona  fide  property  of  Murgatroyd^  a  u-y.,*^ 
citizen  of  the  United  States;  or  was  only  registered  and  held  in 
hb  name,  in  trust  for  Duncanson^  an  alien. 

2d.  Whether  the  capture  of  the  Mount  Vernon  was  a  lawful, 
t)r  a  piratical  act;  considering  the  commission  of  the  privateer, 
and  tlie  circumstances  of  the  capture. 

3d.  Whether  the  'French  Court,  established  at  St.  Domingo^ 
was  a  competent  tribunal,  to  decide,  in  this  case,  the  question  of 
prize,  or  no  prize;  the  city  of  St.  Domingo  then  belonging  to 
Spatn^  or  not  being  surrendered  to  France-^  the  ship  lying  in  a 
Spanish  port,  at  another  island,  belonging  to  Spain;  and  the 
United  States  being  at  peace,  both  with  France  and  Spain* 

In  relation  to  these  points,  the  plaintiff'*  s  counsel  contended, 

1st.  That  the  property  of  the  Mount  Vernon  continued  in  Mur- 
gatroyd^  until  the  power  was  executed  by  Skirrow;  or,  at  least, 
until  the  last  of  the  instalments  of  the  purchase  money  was  actu- 
afly  paid ;  that  the  execution  of  the  power,  being  prevented  by 
superior  force,  capture,  and  detention,  ought  not  to  affect  the 
original  rights  and  interests  of  the  parties ;  that  the  contract  with 
Duncanson  was  merely  executory  (a  species  of  contract  recog- 
nised by  the  law)  and  until  the  specified  event  had  actually  oc- 
curred, to  wit,  an  arrival  in  England^  and  a  transfer  by  Skirrow^ 
no  property  could  vest;  and  that  there  was  no  fraud  upon  bellig- 
erent rights,  no  violation  of  neutral  duties,  in  the  formation,  of 
affirmance  of  such  a  contract.  2  Pow,  on  Contr.  79.  3  DalL  Rep. 
491.  Adm.  Inst.  218.  2  Journ.  Cong.  114.  3  Rob.  24,  31.  39. 
Treaty  between  the  United  States  and  France  (1778)  1  vol.  Acts 
Cong.  p.  378.  art.  6.  15.  21.  23. 

2d.  That  the  capture  of  the  Mount  Vernon  was  piratical;  for  it 
IS  piracy,  not  only  when  a  man  robs  without  any  commission  at 
all,  but  when,  having  a  commission,  he  despoils  those  whom  he 
is  not  warranted  to  fight,  or  meddle  with;  such  as  are  in  alliance, 

jury  stated  to  the  Court,  that  they  felt  themselves  emharrassed  from  the  de^ 
claration  of  tliree  of  their  brethren,  "  that,  consistently  with  tKeir  relifpous 
"  principles,  and  conscientious  scruples,  they  could  not,  under  any  circuni- 
"  stances  of  proof,  or  any  course  of  reasoning-,  find  a  verdict  in  favour  of  the 
"  party,  who  claimed  the  ship,  under  a  condemnation  as  prize  of  war."  It  was 
wished,  on  both  sides,  to  reconcile  the  objecting  jurors,  to  the  discharge  of  a 
public  duty,  in  which  their  consciences  ought  to  be  governed  by  the  lawof  thti 
iaod,  and  not  by  personal  considerations:  but  every  effort  being  ineffectual  for 
that  purpose,  the  Court  observed,  that  they  could  not,  on  the  one  hand, 
exercise  the  oppression  of  coercing  a  juror  to  act  in  contradiction  to  his  real 
religious,  and  conscientious  sciniples;  nor,  on  the  other,  would  they  expose 
the  defendant  to  the  consequences  of  a  trial,  in  which  he  might  lose,  but 
could  not  possibly  obtain,  a  verdict.  Lamenting  that  so  much  time  had  been 
consumed  before  nallcc  of  (he  objection,  the  Court  directed  a  juror  to  be 
withdrawn. 
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1 804.  or  friendship,  with  that  state,  which  has  given  him  his  commisskfi^ 
UiPV-^  2  Woodeft.  422.  That  at  the  time  of  the  capture,  the  United  Statt 
and  France  were  in  alliance  and  friendship;  and,  therefore,  it  ws 
piracy"  even  in  a  French  commissioned  vessel  to  seize,  spoliate^ 
and  sequester,  American  property.  And  that  whenever  the  pinit" 
cal  taking  is  succinctly  ascenained,  it  becomes  a  dear  and  indis^j 
putable  consequence,  that  there  is  no  transmutation  of  proper^; 
no  right  to  the  spoil  vests  in  the  piratical  captors ;  no  right  istl 
derivable  from  them  to  any  re-captors,  in  prejudice  of  the  origi- 
nal owners.  Ibid.  429.  9. 

3d.  That  capture,  without  condemnation,  does  not  work  a 
change  of  property.  2  Burr.  693.  2  DaU,  Rep.  5.  That  a  con- 
demnation to  be  lawful,  must  be  pronounced  by  a  Court  of  the 
captor,  in  the  country  of  the  captor,  or  of  a  co-belligerent,  1  Rob. 
Sir  Wm.  Scott  and  Mr.  Nichoii^s  letter  to  Mr.  Jay.  That  neither 
the  island  of  Porto  RicOy  to  which  the  ship  was  carried,  nor  the 
city  of  St.  DomingOy  where  the  condemnation  was  pronounced, 
belong  to  the  country',  or  jurisdiction,  of  the  captor;  nor  were 
France  and  Spain  allies  in  the  war,  at  the  time  of  the  capture. 
5  vol.  Debr.  Col.  Stat.  Pap.  18 — 21.  That  foreign  judgments 
may  be  inquired  into,  wherever  the  Court,  pronouncing  them, 
has  not  jurisdiction  of  tlie  subject,  on  principles  of  the  law  of  na- 
tions, as  well  as  on  principles  of  the  common  law.  2  Stra.  1Q7Z. 
Doug.  1.  Park,  353.  (4  edit.)  1  Rob.  114.  Z  Dall.  Rep.  15. 
2  Rob.  174.  3  Rob.  53.  3  Rob.  82.  Doug.  555.  Park,  363.  7  T. 
Rep.  522.  2  Show.  232.  1  Emerig.  232.  438. 

In  relation  to  the  general  points  of  the  cause,  the  defendant's 
counsel  contended, 

1st.  That  the  case  exhibits  a  manifest  violation  of  die  regis- 
tering act;  and  militates  against  the  duty  of  a  neutral  character, 
by  masking  the  real  property  of  a  belligerent  alien.  That  the  act 
of  congress  not  only  prohibits  all  open,  avowed,  ownership  of  an 
alien,  in  a  registered  vessel  of  the  United  States  \  but  every  spe- 
cies of  secret  or  latent  ownership  in  the  ship,  and  her  issues  and 
profits,  "  by  way  of  trust,  confidence,  or  otherwise.^'*  2  vol.  131. 
*.  1.  *.  2.  AS  4.  s.  7.  A-.  16.  (Swiff  s  edit.)  1  vol.  79.  s.  6.  (ChiUTs  edit.) 
That  an  ownership  in  trust,  could  never  be  more  strongly  cha- 
racterised: for,  the  ship  was  bought  for  him,  and  the  price  was 
paid  by  him,  through  his  agents;  she  was  insured  at  his  charge; 
she  sailed  at  his  risque ;  and  an  agent  named  by  bim,  was  pos- 
sessed of  an  absolute  power  to  transfer  her  to  him.  That  the  con- 
tract was  not  executory,  in  the  sense  contended  for;  as  the  inten- 
tion was  to  pass  an  immediate  right  of  property,  an  absolute  usu- 
fructuary enjoyment,  keeping  back  the  formal  title  only  for  a  speci- 
fic, unlawful,  purpose;  as  there  was  no  covenant  to  convey, depend-  * 
ing  on  any  event,  but  an  absolute  power  and  mandate  to  transfer; 
as  there  was  no  mutuality,  the  price  being  payable  at  all  events,  < 
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and  Murgatroyd  was  never  again  capable  of  sharing  in  the  pRfofit  1804. 
or  loss  of  the  ship.  That  the  proper^  was  so  chang^,  at  the  time  v.^y^» 
of  sailing^  that  the  shq>  would  have  been  liable  as  Duncanson^s 
to  execution  and  attachment,  and  to  the  statutory  assignment  of 
the  insolvent,  or  the  bankrupt,  law.  That  if  such  a  mask  could  se- 
cure impunity,  in  violating  the  registering  act,  aliens,  and  parti- 
cularly belligerent  aliens,  would  soon  be  the  owners  of  a  great 
portion  of  the  American  tonnage.  Maybin  v.  Coulon.  ant.  5  T. 
Rep.  112.  3  DaU.  Rep.  495.  3  Rob.  243.  (a)  4  Rob.  91.  93.  95. 
That,  indeed,  in  every  aspect  of  the  cause,  an  American  common 
law  court  ought  not  to  interpose:  not,  if  it  is  a  breach  of  our 
*navigation  laws;  not,  if  it  is  a  cover  of  belligerent  property;  not, 
MDuncanson  is  an  Englishman;  and  not  if  it  is  a  question  of 
prize,  which  is  exclusively  of  admiralty  cognizance.  2  Rob.  111. 
114.  Wesk.  359.  1  Mag.  43/.  3  Rob.  269.  2  DalL  Rep.  165. 
4  T.  Rep.  382.  3  DaU.  Rep.  6.  3  DaU.  Rep.  25.  32.  /  T.  Rep. 
696.  ST.Rep.444i.  Parkin.  2  DalL  4.  2  Burr.  693,  4.  2  DalL 
Rep.  270. 

2d.  That  the  capturing  privateer  had  a  lawful  commission 
from  the  French  republic;  captured  the  Mount  Vernon  as  prize, 
on  the  high  seas;  and  sent  her  for  adjudication  to  a  Court,  es- 
tablished by  the  nation  of  the  captor.  Such  a  capture  may  be 
tortious,  but  it  can  never  be  piraticaL  In  the  present  instance, 
however,  the  appearances  at  die  time,  and  the  result  of  subse- 
quent investigation,  must  equally  justify  the  proceeding:  for,  it 
IS  now  notorious,  that  the  Mount-Vemon  was  an  English  owned 
ship,  going  to  a  belligerent  port^  and  with  ialse  papers,  describ- 
ing a  false  destination.  If,  then,  Duncanson  was  the  owner  of 
the  ship,  and  was  an  enemy  of  France,  who  had  not  acquired  the 
.  rights  of  neutral  domicil,  the  capture  was  lawful;  and  the  Courts 
of  this  country  could  not  interfere,  before  condemnation;  nor,  a 
fortiori,  can  they  interfere  after  condemnation  and  sale.  Fatt.  b. 
3.  c.  14.  s.  208.  p.  583. 

3d.  That  the  city  of  St.  Domingo  was  either  to  be  considered  as 
belonging  to  France,  under  the  cession  of  the  treaty  between  her 
and  Spain;  or  as  the  country  of  Spain,  an  ally  of  France,  on  the 
eve  of  engaging  in  the  war  against  Great  Britain.  Treaty  oj  22 
July  1795,  art.  9.  That  the  French  constitution  had  regarded 
the  cession  as  complete,  and  the  legislature  of  France  had  actu- 
ally divided  the  Spanish  side  of  St.  Domingo  into  departments. 
Const,  art.  3.  That  Great  Britain,  in  her  manifesto,  had,  also, 
considered  the  cession  from  Spain  to  France  as  absolute.  New 
Annual  Reg.  p.  121. 1796.  That  a  recurrence  to  dates  will  satis- 
factorily show  the  relative  situation  of  France,  Spain,  and  Eng- 
land, on  the  co-operation  of  the  two  former  in  hostilities  against 
the  last.  Thus;  the  Mount  VernonvrvLA  taken  on  the 9th  of  June, 
carried  into  Porto  Rico  on  the  4th  of  yuly,  condemned  at  St. 
Domingo  ow  the  30th  of  August,  sold  on  the  26th  of  October 
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1804.  1796,  and  kept  under  embargo  until  the  27th  of  May  1797 •  A 
treaty  of  alliance  between  France  and  Stcan^  was  signed  on  the 
19th  of  August y  and  ratified  on  the  6th  of  September  1796,  in 
which  a  joint  war  with  England  is  contemplated ;  and,  accord- 
ingly, on  the  5th  of  October  1796,  Spain  published  a  declaration 
of  war.  Thus,  when  the  Mount  Vernon  was  captured  and  con- 
demned,' /Vance  and  Spain  were  in  alliance,  with  a  view  to  a  war 
against  England \  and  the  joint  war  was  actually  declared  and 
waged,  while  the  ship  remained  within  the  territory  and  power 
of  the  allies.  That,  independent  of  the  question  of  alliance  and 
hostility,  neither  the  place  of  condemnation,  nor  the  place  where 
the  ship  lay,  can  avail  the  plaintiiF,  if  Spain  permits,  and  England 
does  not  complain.  That  the  institution  of  Courts  for  prize 
causes,  in  countries  not  belonging  to  the  captors,  nay,  in  neutral 
countries,  has  been  practised,  as  well  as  recognised  by  England; 
and  has  been  practised  as  well  as  recognised  by  America*  2  East^ 
473.  2  Rob.  174.  4  Rob.  34,  5.  44.  Carth.  4.7 A^  2  Danv.  Abr. 
269.  pi.  8.  2  BrownL  11.  29.  Godb.  386.  Parke,  353.  5, vol. 
yourn.  Cong.  440.  (30  Nov.  1779.)  Cochin.  70S. 

The  Court  delivered  a  long  and  elaborate  charge  to  the  jun\ 
on  the  two  principal  points  in  the  cause.  1st.  They  expressed 
considerable  doubt,  whether  the  condemnation  of  the  Mount 
Vernon  was  pronounced  by  a  competent  Court;  inasmuch  as  the 
ship  was  not  within  the  jurisdiction  of  the  country  of  the  captors; 
as  the  evidence  did  not  satisfactorily  prove,  that  France  had 
taken  possession  of  St.  Domingo,  in  pursuance  of  the  treaty  of 
cession ;  and  as  Spairi  and  France  did  not  appear  to  be  actually 
allies  ii\  the  war,  at  the  time  of  the  capture  and  condemnation. 
2d.  But  they  were  clearly  and  decidedly  of  opinion,  that  the 
charge  delivered  in  the  c^e  oi  Murgatroyd  v,  Crarvford  (S  DalL 
Rep.  491.)  was  erroneous  and  untenable.  Acknowledging  and 
retracting,  therefore,  with  candour,  the  error  which  they  had 
then  committed,  they  declared  that  the  verdict  must  be  in  iiavour 
of  the  defendant;  inasmuch  as  the  plaintiiF's  claim  to  the  ship 
was  founded  upon  a  transaction,  in  fraud  of  the  positive  laws  and 
public  policy  of  the  United  States,  which  exclude  an  alien,  from 
any  degree  of  interest  in  an  American  registered  vessel,  by  way 
of  trust,  confidence,  or  otherwise. 

Notwithstandmg  the  explicit  decision  and  direction  of  the 
Court,  one  of  the  jurors  refused,  during  four  days,  to  concur  in 
a  general  verdict  for  the  defendant;  declaring,  in  open  Court, 
"  that  although  he  stood  alone,  he  would  only  lay  down  his 
**  opinion  with  his  life :  for,  he  never  could  consent  to  cast  the 
"  property  of  the  ship  upon  the  defendant,  through  the  medium 
"  of  such  a  C2q>ture  and  condemnation."  At  length,  the  form  of 
a  special  verdict  was  submitted  to  the  jury,  by  each  side;  and 
the  jury  adopted  and  returned  the  form  prepared  by  the  de- 
fendant^s  counsel. 
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When  the  special  verdict  was  brought  before  the  Court,  for  1804. 
argument,  at  December  term  1804,  the  defendant  moved  for  a  Vmp-v---^ 
new  trial,  on  the  ground,  that  although  the  facts  were  sufficiently 
found,  for  a  judgment,  on  the  point  of  a  breach  of  the  acts  of 
congress ;  they  were  not  sufficiendy  found  to  enable  this  Court, 
or  the  High  Court  of  Errors  and  Appeals,  to  decide  upon  the 
objections  to  the  condemnation^  because  SU  Domingo  was  Span- 
ish territory,  within  which  a  French  prize  Court  was  not  compe- 
tent to  act;  and  because  the  ship  was  not  within  the  jurisdiction 
of  St.  Domingo^  but  at  Porto  Rtco^  when  she  was  condemned* 
Besides,  in  an  action  of  trover,  the  jury  are  bound  to  give  the 
actual  value  of  the  property  if  they  find  for  the  plaintiff;  and  in 
this  case  they  have  given  only  prime  cost  of  22,000  dollars  on 
the  sale  to  the  defendant;  whereas  the  value,  according  to  the 
only  evidence  before  the  jury,  was  40,000  dollars. 

After  repeated  arguments,  the  Court  determined  that  the 
facts  were  not  sufficiently  found,  on  the  whole  case ;  and,  although 
they  adhered  to  their  opinion,  as  delivered  in  the  charge,  in  jus- 
tice to  the  plaintiff,  who  had  a  right  to  a  writ  of  error,  as  well  as 
in  consideration  of  the  importance  of  the  decision,  it  became  ne- 
ccssar)'  and  proper  to  award 

A  new  trial.  (5) 

(5)  Yeates,  yuttice,  thoufthtthat  enough  was  found,  upon  the  special  ver- 
<iict,  to  gi%e  judgement  for  the  defendant,  on  the  paramount,  and  controuling-, 
<{uc3tion  of  a  violation  of  the  acts  of  congress.  He  was,  therefore,  opposed 
to  a  new  trial,  though  the  facts  on  the  other  questions  were,  he  admitted, 
defectively  found,  ami  though  he  did  not  approve  of  tlie  estimate  of  the 
damages,  for  wliich  no  evidence  had  been  adduced  at  the  trial 

Smith  an^l  Brack  en  ridge,  y«jf/a'j,  however,  pronounced  the  decision  rjf 
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Commonwealth  n)ersus  Franklin  et  aL 

THE  general  question,  upon  the  constitutionality  of  the  intra- 
sion  act  (3  State  Laws,  703.  DalL  edit.)  having  been  de- 
cided at  the  last  term,  in  the  affirmative,  this  case  came  again 
before  the  Court,  upon  the  remaining  exceptions  in  arrest  of 
judgment,  as  they  are  stated  antey  p.  257.j  but  the  counsel  for 
the  defendants  abandoned  the  third  and  fourth,  and  the  argu- 
ment and  decision  turned  entirely  upon  the  sixth  and  seventh, 
exceptions. 

For  the  defendants.  If  the  cause  was  tiever  pending  in  the 
Circuit  Court,  as  the  sixth  and  seventh  exceptions  allege,  all  the 
proceedings  there,  are,  of  course,  coram  non  judice;  and  the 
judgment  must  be  arrested.  These  exceptions  will,  therefore,  be 
first  considered.  Then,  1st.  Tht  certiorari  is  directed  to  a  wrong 
Court.  2d.  It  is  returned  by  unauthorised  judges.  3d.  It  does 
not  describe  and  identify  the  indictment,  which  is  annexed  to 
the  return. 

1st.  The  Courts  of  Quarter  Sessions,  and  of  Common  Pleas, 
are  Courts  of  distinct,  and  independent,  jurisdiction^  though  the 
same  judges  officiate  in  both  Courts.  Each  has  its  own  seal,  its 
own  record,  and  its  own  clerk;  and  the  subjects  of  their  cog- 
nizance are  essentially  different;  the  one  relating  to  criminal 
prosecutions;  and  the  other  to  civil  suits.  Const,  art.  5.  s.  1.  7. 
4  T.  Rep.  499.  1  Bac.  Mr.  572,  573.  2  Hawk.  P.  C.  c.  27- 
s.  80,  81.  72. 

2d.  The  return  is  made  by  the  associate  Judges  of  the  Com- 
mon Pleas,  to  the  Judges  of  the  Supreme  Court,  and  not  to  the 
Judges  of  the  Supreme  Court  sitting  as  a  Circuit  Court.    And 
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ikt  audioirities  already  cited,  ahow  that  a  writ  wrong  directed,    1804. 
or  wrong  retunsied,  will  remove  noAing.  u>v'«*' 

3d.  The  indictment  consists  of  two  distinct  counts,  containing 
two  disdnct  charges,  of  two  distinct  offences.  Three  of  the  de* 
Sendants  only  are  implicated  in  die  charge  of  the  first  count:  and 
the  certiorari  directs  die  removal  of  wi  indictment  against 
four  defendants  for  bodi  offences.  This  b  not  such  an  in- 
LCtment.,  and,  therefore,  the  proper  record  has  never  been  re- 
Ijnoved.  S  Ld.  Raynu  1199.  1  Ld>  Raym.  609.  2  Hawk*  c.  27. 
f.  82.  2  LcL  Raym*  1803. 

Far  the  commortweaUh*  The  prtecipe  for  die  removal  of  the 
iiidictment,  was  written  bv  the  counsel  of  the  defendant;  the 
^eertiorart  was  worded  contormably  to  die  frwcipe,'  the  writ  was 
q^ecially  allowed,  and  issued,  at  the  instance  of  the  defendants: 
ancL,  yet,  the  defendants  endeavour  now  to  defeat  die  jiuisdiction 
of  the  Circuit  Court,  by  the  irregularity  of  their  own  process.  It  is 
a  general  rule,  in  civil  cases,  that  no  man  shall  take  advantage  of 
his  own  wrong.  In  criminal  cases,  too  it  is  a  rule,  that  errors  in 
fcnn  shall  be  taken  advantage  of  as  soon  as  is  reasonable  after 
Aey  occur,  or  a  waiver  of  the  advantage  shall  be  inferred;  and 
indictment  may  be  removed,  without  certiorari^  by  delivery 
\a£  the  Justices,  per  manu  propria*  Here,  the  defendants  appear- 
ed gratio^  and  never  objected  to  the  imputed  errors,  for  a  year 
after  their  triaL  Hawk.  B.  2.  c.  27.  s.  102.  2  Stra.  843.  2  Hak^ 
]21d«  2  Ld.  Raynu  1518,  9. 

But,  independent  of  this  general  course  of  reasoning  and  au«- 
diori^,  the  certiorari  is  well  directed  and  returned.  The  true 
designation  and  official  style  of  the  Jud^s  must  be  ^  Judges  of 
die  Court  of  Common  Pleas;''  for,  their  commissions  are  only 
that  character;  and  ^  Judges  of  the  Court  of  Quarter  Ses- 
^ons,"  is  a  style  of  office  unknown  to  the  consdtutioi^  and  laws. 
The  certiorari  is  directed  **  to  the  Judges  of  the.  Court  of  Com- 
mon pleas,  for  Luzerne  county,  and  every  of  diem,  to  remove 
**  the  indictment  depending  before  them,  or  some  of  them." 
Kow,  the  indictment  must  have  been  depending  before  them,  or 
aome  of  them,  sitting  as  a  Court  of  Quarter  Sessions.  The  only  ^ 

of  a  description  is,  to  ascertain  the  person  required  to  do  an 
Hu^  and  here  the  descripuon  does  ascertain  the  persons,  who 
composed  the  Court  of  Quarter  Sessions;  who  are,  therefore, 
Bie  persons,  before  whom  the  indictment  was  found;  who  ought 
Id  transmit  the  record  to  the  superior  Court;  and  who  have  suffi- 
eiently  done  so,  by  returning  it  to  the  Judges  of  die  Supreme 
Court,  those  Judges  being  the  constituent  members  of  the  Cir- 
cuit Court,  sitdng  in  die  county  of  Luzerne. 

I^or  is  the  objection  to  the  description  of  the  indictment  more 
iTalid,  than  the  objection  to  the  description  of  the  Judges.  The 
certiorari  does  not,  in  fact,  call  for  the  removal  of  an  indictment 
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1804>.    against  four  persons  for  two  offences;  but  it  issued  *<  to  remove 
an  indictment  for  combining  and  conspiring  for  the  purpose 
^'  conveying^  possessing,  and  settling  on  lands,  &c«  And  also 
^^  combining  and  conspiring  for  the  purpose  of  laying  out  to' 
^^  ships,  &c.  wherein  the  conunonwesdth  is  plaintiff,  and  Jot 
"  Franklin^  Elisha  Satterlee^  John  Jenkins^  and  Joseph  Biks^ 
^^  are  defendants:"  that  is  to  say,  an  indictment  wherein  th« 
commonwealth  is  plaintiff,  and  those  four  persons  are  defendants,] 
although  it  may  contain  a  count,  in  which  three  only  are  charged/ 
and  an  indictment  which  does,  indeed,  charge  two  offences  to 
have  been  committed,  though  three  of  the  defendants  committed' 
the  first,  and  all  of  them  committed  the  second.  Even,  however,, 
suppose,  that  the  certiorari  had  described  an  indictment  against 
four  persons,  when  only  three  were,  in  fact,  indicted;  yet,  the" 
record  being  transmitted,  and  the  three  persons  indicted,  acmaily: 
appearing,  and  being  tried,  there  can  be  no  injustice,  or  irregu- 
larity in  the  proceeding.  4  Vin.  Abr.  337.  (fi.  2.)  pL  2.    1  Roll. 
Ahr.  395.    4  Vin.  Ahtr.  338.  pU  6.  in  note.    Ibid.  pi.  7.    ^  H.  H. 
P.  C.  214.  4  T.  Rep.  499. 

Shippen,  Chief  Justice.  The  objection  to  the  direction  of  the 
certiorari  is  fatal.  The  power  and  cognizance  of  the  Judges  of 
the  Court  of  Common  Pleas,  do  not  extend  to  criminal  cases. 
Those  Judges  are,  indeed,  ex  officio^  members  of  another  Court, 
which  possesses  a  criminal  jurisdiction;  but,  when  sitting  there, 
they  are  Judges  of  the  Court  of  Quarter  sessions,  not  of  the 
Common  Pleas. 

I  am,  also,  inclined  to  think,  that  a  certiorari^  calling  for  the 
removal  of  an  indictment  against  four,  generally,  will  not  remove 
an  indictment,  which  charges  only  three  persons,  in  one  of  its 
counts.  It  it  true,  that  the  Circuit  Court  may  obtain  the  re- 
moval and  cognizance  of  an  indictment,  as  well  upon  the  delive- 
ry of  the  record,  by  one  of  the  Judges  of  the  Court  of  Quarter 
Sessions,  per  propria  manuj  as  upon  the  return  to  a  certiorari 
The  present  case,  however,  rests  upon  the  authority  of  the  writ; 
and,  though  it  is  not  without  doubt,  I  am  disposed  to  hold,  diat 
not  only  the  direction  and  the  return  are  irregular;  but  that  the 
body  of  the  writ  is  defective,  in  the  description  of  the  indictment 
to  be  removed. 

Ye  AXES,  Justice.  The  authorities  cited  for  the  commonwealth 
are  in  point,  to  show  that  the  certiorari  for  the  removal  of  an  in- 
dictment against  four,  is  sufBciendy  descriptive,  to  remove  an 
indictment  against  three  only,  under  such  circumstances,  as  ap- 
pear upon  the  present  occasion.  My  only  difficulty,  therefore, 
arises  from  the  direction  and  the  return  of  the  writ;  which,  on 
a  question  of  jurisdiction,  in  a  criminal  case,  must,  I  think,  be 
deemed  fatally  irregular. 

6mith, 
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Smith,  justice.    I  have  hitherto  declined  taking  any  part  in    1804. 
be  judicial  {M-oceedings  against  the  defendants;  because,  I  am  u^y— / 
ersonally  interested  in  the  lands,*  on  which,  it  is  charged,  they 
Ave  unlaMrfully  intruded.    But  as  my  opinion  is  favourable  to 
bem,  on  the  present  point,  I  will  not  abstain  from  delivering  it. 

The  last  objection  is  fatal,  I  think,  to  the  proceedings.  The 
Erection  of  the  certiorari  was  to  the  Judges  of  a  wrong  Court;  ^ 
Bd  the  return  of  the  writ  is,  also,  made  by  the  judges  of  a  wrong 
;k>urt.  The  Judges  of  the  Court  of  Conmion  Pleas  never  had 
IDgDizance  of  the  indictment;  nor  could  they  have  any  power 
Iver  the  record  of  the  Court  of  (Quarter  Sessions,  to  transmit  it 
b  the  Circuit  Court.  The  trial  was,  therefore,  coram  nonjudice. 
^ge  BrackevRIDOe  and  myself  determined  the  same  point, 
lie  same  way,  in  Centre  county,  upon  the  remoVal  of  an  indict- 
BKnt  by  the  commonwealth. 

Brackenrioge,  Justice.  Having  already  decided  the  leading 
pestion,  in  the  case  referred  to  by  Judge  Smith,  it  is  only  ne- 
cessary to  add,  that  I  have  heard  nothing,  upon  die  present  oc- 
casion, to  induce  me  to  change  my  opinion. 

Judgment  arrested. 
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or 


PENNSYLVANIA. 


March  Term  1805, 


Welsh  versus  Murray. 

CASE  stated  for  the  opinion  of  the  Court.  On  the  1st 
August  1804,  judgment  was  entered,  by  confession,  at  di 
suit  of  Ewing  v.  Murray^  in  the  Common  Pleas  of  Philadelph 
county;  in  wnich  the  declaration  was  entitled  of  June  term  pr 
ceding.  On  the  3d  of  August  1804,  Judgment  was  entered,  fa 
confession,  in  the  Supreme  Court,  agamst  the  same  defendant, ; 
the  suit  of  Welsh^  the  present  plaintiff;  and  the  declaration  wi 
entided  as  of  March  term  preceding. 

The  question  submitted  was,  which  judgment  was  entitled 
a  priority  of  payment,  from  the  proceeds  of  the  sale  of  the  d 
fendant's  real  estate? 

Wallace^  on  behalf  of  Welsh,  the  present  plaintiff,  contender 
that  the  Supreme  Court  judgment,  though,  in  fact,  last  entered 
had  a  legal  relation  to  March  term;  and  must  be  preferred 
the  Common  Pleas  judgment,  which  related  only  to  ytme  tern 
He  cited  authorities  to  show  the  relation  at  common  law 
Vin.  Abr.  616.  12  Mod.  519.  3  BL  Com.  420.  6  Mod.  191.  Tel 
35.  3  Burr.  1596.  1  fVils.  39.  2Saund.  9.  And  he  argued,  th 
neither  the  English  statute  of  frauds,  nor  the  Pennsyhama  a 
of  assembly,  smected  the  legal  relation  of  a  judgment,  eia 
only  in  the  case  of  bona  fide  purchasers;  not  in  the  case  of  co 
flicting  judgments.  3  P.  Wms.  398.  Salk.  401.  7  Mod.  39.  Sal 
87.  2  Ld.  Raym.  776.  Stra.  882.  7  Mod.  93.  Stra.  1081.  6  Ah 
191.  Barnes.  266,  r,  8.  270.  WiUes  Rep.  427.  Cro.  C.  102.  1 
Rep.  116.  7T.  Rep.  20.  1  Sound.  219.  1  Doll.  Rep.  450.  2  Bm 
950.  967.  1  m.  Com.  69. 
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Rawk^  in  support  of  the  Common  Pleas  judgment,  remarked,  lg05. 
that  his  opponent  was  not  content  to  enjoy  an  equality,  but  in-  s^m^^m^ 
sisted  upon  a  preference ;  and,  therefore,  there  was  no  equity  in 
his  &vour.  He  then  contended,  that  diere  was  an  essential  dif- 
ference between  the  law  of  England^  and  the  law  of  Pennsyl-^ 
vaniot  on  the  subject;  that,  although  the  question  would  often 
arise  here,  as  lands  were  subject  to  execution  and  sale,  it  would 
seldom  arise  there;  that  the  practice  had  uniformly  been  to  pay 
judgments,  out  of  the  sale  of  real  estates,  according  to  the  actual 
date  of  entering  them;  (1)  and  that  the  point  had  already  been 
adjudged  in  ffaoton  v.  WiiL  1  Dail.  Rep.  185.  450. 

By  the  Court:  We  are  clearly  of  opinion,  that  the  judgment 
first  entered,  is  entitled  to  be  first  paid.  The  plaintiff  in  the  Com- 
mon Pleas  must,  therefore,  enjoy  his  preference.  (2) 


Dupont  "oersus  Pichon. 

rSE  plaintiiF  had  issued  a  capias  against  the  defendant,  in 
an  action  upon  the  case,  &c.  and  a  citation  was  served  upon 
him,  in  the  following  terms: 

(1)  The  following  certificates  were  founded  on  the  fact  of  practice : 

**  i  certify,  that  while  I  held  the  office  of  sheriff  for  the  city  and  county  of 
Philadelphia,  I  uniformly  settled  the  payment  of  judgments,  in  the  case  of 
sales  of  real  estates,  according  to  the  actual  dates  of  those  jud^ents  certi- 
fied by  the  respective  prothonotaries,  without  reference  to  the  terms,  of  which 
the  said  judgments  were  entered. 

JAMES  ASH." 

Philadelphia,  December  18th,  1804 

**  I  certify  that  the  above  was  also  my  practice,  while  I  held  the  office  of 
sheriff. 

ISRAEL  ISRAEL.*' 

<*  I  certify  that  the  above  was  also  my  practice,  while  I  held  the  office  of 
iheriif. 

JOHN  BAKER.»» 

(2)  A  question  of  priority  of  judgments,  also,  arose  in  the  Common  Ples^, 
^Philadelphia  county  dXyune  term  1806,  in  tl^e  case  of  Emnel  v.  Garviood, 

It  was  on  a  case  stated,  between  two  creditors  of  the  defendant,  each  of 
whom  had  entered  judgment,  by  virtue  of  a  bond  and  warrant,  on  the  same 
day,  at  the  distance  of  a  few  hours.  It  was  held  by  the  Court  (Rush,  presi- 
dent) that  there  should  be  no  precedence  between  the  judgments;  but  that  the 
proceeds  of  the  sales,  which  arose  from  real  estate,  should  be  divided. 

The  i^ason  chiefly  assigned  by  the  President,  was  the  inconvenience  of  iv 
contrary  rule,  there  being  several  courts,  in  which  judgment  might  be  entered 
on  the  same  day ;  and  the  authority  on  which  he  chiefly  relied  was  lord  Pdr- 
chetter^B  case,  as  stated  by  Buller  in  1  Dumford  and  £a*t,  118. 

Milnor  for  the  second  creditor. 
Ravle  contr^ 
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1805.  "Sir, 

"  You  are  hereby  cited  to  show  your  cause  of  action,  and  why 
"  the'  defendant,  claiming  privilege  as  charge  d'affiaircs  of  die 
"  French  republic,  should  not  be  discharged  from  the  process  issu- 
"  ed  against  him,  at  the  city  hall,  in  the  city  mf  Philadelphia^  at  10 
"  o'clock  to-morrow  forenoon.  Philadelphia^  1st  of  march  1805. 

"  EDWARD  SHIPPEN." 

The  citation  was  returned  to  the  Judges  of  the  Supreme 
Court,  then  holding  a  Court  of  Nisi  Pr'ms\  (1)  and  after  ai^go-  ; 
ment,  by  Du  Ponceau  and  Dallas^  fof  the  defendant;  and  by  ^ 
gersoll  and  Wallace^  for  the  plaintiff,  the  following  order  was 
made  by  the  Judges,  who  did  not  think,  that  individually,  or 
sitting  at  Nisi  Prius^  they  could  quash  the  process: 

*'*'  It  is  ordered^  that  the  defendant  be  discharged  on  commoa 
''  bail;  and  that  at  the  next  Supreme  Court,  in  Bank,  on  the  4di 
«  day  of  this  instant  March^  it  may  be  considered  by  that  Court, 
^^  whether  the  defendant  should,  or  should  not,  be  discharged 
^^  from  the  process  issued  against  him;  or  whether  he  should  be 
"  held  to  bail,  and  the  present  order  be  discharged." 

At  the  opening  of  the  Court,  on  the  first  day  of  the  term  (all  i 
the  Judges  being  present)  Du  Poriceau  and  Dallas  moved,  that  , 
the  defendant  be  discharged  absolutely  from  the  process.  They 
produced  Mr.  Pichon's  credentials,  by  which  it  appeared,  that  he 
had  not  only  been  appointed  commissary  general  of  commercial 
relations,  but,  also,  charge  d'affsures  of  the  French  republic;  his 
continuance  in  the  latter  character,  however,  being  limited,  until 
a  minister  plenipotentiary  should  arrive  in  the  United  States  froia  \ 
France.  It  appeared  by  Mr.  Pichon^s  deposition,  that  the  minis- 
ter, general  Toureau^  had  arrived  in  the  United  States  about  the 
\2^  oi  November  1804;  that  in  compliance  with  Mr.  PickofCs 
instructions  from  his  government,  he  had  been  anxiously  making 
all  the  necessary  arrangements,  for  his  return  to  France  with  his 
family^  that  his  detention  in  the  United  States^  since  the  arrival 
of  general  Toureau^  had  solely  and  exclusively  been  owing  to  the 
business  of  closing  his  official  transactions  as  charge  d'affaires,  and 
to  the  delay  in  receiving  his  public  papers  and  documents,  which 
were  shipped  in  a  vessel  from  Alexandria  for  Philadelphia^  but 
were  carried  into  New^Torky  in  consequence  of  the  obstructed 
navigation  of  the  Delaware:  and  to  the  impracticability  of  ob- 
taining a  passage  for  Europe  at  the  port  of  Philadelphia^  for  a 
considerable  time  past;  that  Mr.  Pichon  had  never,  in  the 
slightest  degree,  abandoned,  or  suspended,  his  intention  of  re- 
turning to  France;  but,  on  the  contrary,  was  determined  to  go 
thither,  with  all  possible  dispatch,  as  soon  as  the  obstacles,  which 

(1)  Shippen,  Chief  justice,  and  Smith  and  Brackenridge,  yatUcfi. 
composed  the  Court. 
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he  had  stated,  should  be  removed,  and  the  condition  of  his  fami-  ie05. 
ly  would  permit.  It  was  further  stated  in  the  deposition,  that  v.--v-.^ 
during  the  time  of  Mr.  Pichon^s  executing  the  functions  of 
charge  d'affaires,  and  before  the  arrival  of  general  Toureau^  it 
became  his  official  duty  to  superintend  and  direct  the  equipment 
and  supply  of  certain  French  frigates,  lying  in  the  harbour  ot  New 
Tork'y  that  he  employed  the  plaintiff  in  that  business,  to  make 
the  necessary  advances  of  money;  and  for  his  reimbursement 
gave  him  certain  bills  of  exchange  on  France^  drawn,  however, 
on  his  private  bankers;  that  the  plaintiff  well  knew,  tliat  Mr. 
Pichon  acted  in  the  premises  merely  as  public  agent  of  the  French 
republic,  and  is  not  indebted  to  the  plaintiff  on  his  private  account; 
nor,  in  any  other  manner,  than  as  the  drawer  of  the  bills  of  ex- 
change, which  were  delivered  to  the  plaintiff  by  the  French  con- 
sul at  Nev}»Tork\  and  the  fate  of  which  Mr.  Pichon  had  not  de- 
finitively heard.  (1) 

Upon  these  facts,  it  was  urged,  that  although  no  privilege  was 
claimed  for  Mr.  Pichon^  as  consul,  he  was  entitled  to  privilege, 
as  charge  d'affaires,  eundo^  morandoy  et  redeundo;  1  voL  p.  110. 
9. 25, 26, 2r.  VatU  -8.4.  c.6.  s.  74, 5. p.  675,6.  Ih.  c.7.s.  83./?.'682. 
iJ.c.9.  J.125./i.r26.  lb.  C.8.S All. p.713.  iWcrf.  206.  that  he  was 
not  bound  to  produce  any  testimonials  of  his  diplomatic  character, 
the  notoriety  of  his  reception  by  the  President,  being  all  that  the 
nature  of  the  case,  or  uniform  usage,  required;  that  a  day's  de- 
lay, in  recognising  the  privilege  of  a  public  minister,  to  obtain 
certificates  from  our  own  government,  must  either  compel  him 
to  give  bail,  or  to  submit  to  actual  imprisonment;  and  that  the 
precedent  established  on  this  occasion,  would  attract  the  serious 
attention  of  every  foreign  minister  and  government.  It,  therefore, 
became  highly  important  to  claim  and  obtain  the  discharge,  on 
the  single  ground  of  diplomatic  privilege,  without  adverting  to 
the  official  origin  of  the  debt,  for  which  the  suit  was  instituted; 
*  and  for  which  Mr.  Pichon  ought  never  to  be  deemed  personally 
responsible.  (2). 

Ingersoll^  Wallace^  znABinney  disputed  the  extent  of  the  privi- 
lege ;  and  the  sufficiency  of  the  excuse  for  Mr.  Pichon^s  protract- 
ed residence  in  the  United  States^  after  general  Toureau^s  arri- 
val. They  insisted  that  the  appointment  as  charge  d'affaires  was 
limited  in  its  own  terms;  that  his  arrival  and  continuance  in  the 
United  States  were,  principally,  on  accoimt  of  his  consular  com- 

(1)  After  Mr.  Pichon  was  discharged  from  the  process  in  this  suit,  the 
plamtift"  issued  another  capiat  from  me  Circuit  Court  of  the  United  State*  ; 
but  before  the  writ  was  served,  information  arrived,  that  the  bills  drawn  in 
ferour  of  the  plaintiff  had  been  paid  by  the  French  government ;  and  the  pro- 
ceedings were  suspended,  after  notice  of  a  motion  to  quash  the  writ  on  the 
ground  of  privilege. 

(2)  See  3  JDail.  Rep.  384. 
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1805.    mission;  and  that,  at  least,  proof  should  be  produced  from  iu 
\__j^^-n_»  secretary  of  state  of  his  reception  as  a  minister,  before  he  was 
discharged  from  the  capias^  upon  the  claim  of  privilege. 

The  Court  were  decidedly  of  opinion,  that  Mr.  Pichoi 
would  be  entitled  to  privilege  as  charge  d'a£^ires,  till  his  renin 
to  France;  but  Chief  Justice  Shippen  seemed  inclined  to  wai 
for  information,  from  the  department  of  state,  as  to  his  actua 
reception  by  the  president  in  that  character.  On  its  being  inti 
mated,  however,  that  the  attorney  of  the  district  had  become  re 
sponsible  to  the  sheriff  for  Mr.  PkhorCs  appearance,  only  til 
the  sense  of  the  Court  could  be  obtained;  and  that  Mr.  Pichot 
must  now,  probably,  submit  to  imprisonment  under  the  capias: 
the  judges  concurred  in  dischargmg  him  absolutely  from  t!K 
firocess. 
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CIRCUIT  COURT, 

PENNSYLVANIA  DISTRICT. 


April  Term  1796. 

Present  Iredell,  an  Associate  Judge  of  the  Supreme  Co\4;rt« 
Peters,  District  Judge. 


Searight  versus  Calbraith  et  al. 
Calbraith  et  al.  versus  Searight. 

QE ARIGHT  agreed,  in  February  1792,  to  sell  to  Calbraith  & 
Co.  a  bill  of  exchange  for  150,000  livres  toumois,  drawn 
upon  Bourdieu^  Chollet^  and  Bourdieu  of  London^  payable  in 
Parisy  six  months  after  sight;  for  which  Calbraith  and  Co. 
agreed  to  pay  at  the  rate  of  17  pence  the  livre,  (making  in  the 
whole,  10,625/.  Pennsylvania  currency)  in  their  own  notes,  dated 
the  1st  of  May^  and  payable  the  1st  of  July  1792.  The  bill  was, 
accordingly  drawn  and  delivered  to  Ccdbraith  and  Co.  who  in- 
dorsed it  to  George  Barclay  and  Co.  of  London^  hy  whom  it  was 
presented  for  acceptance;  and  on  the  27th  of  March  1792, 
BourdieUy  Chollet^  and  Bourdieu  accepted  the  bill,  "  payable  at 
the  domicil  of  Messrs.  Cottinj  Jonge^  and  Girardot^  at  Paris*^ 
George  Barclay  and  Co.  afterwards  indorsed  and  forwarded  the 
bill  to  G.  Olivier y  who,  on  the  6th  of  October  1792,  presented  it 
for  payment  to  Messrs.  Cottin^  Jonge^  and  Girardot;  and  those 
gentlemen  tendered  payment  in  assignats^  which,  by  the  then  ex- 
isting laws  of  France^  were  made  a  lawful  tender,  in  payment  of 
debts.  Mr.  Olivier  refused  to  receive  the  assignats,  by  order  of 
George  Barclay  and  Co.,  declaring,  at  the  same  time,  that  he  would 
receive  no  other  money  than  French  crowns ;  and  thereupon  each 
party  protested  against  the  act  of  the  other.  The  bill  being  return- 
ed under  protest  for  non-payment,  Searight^  on  the  one  hand,  in- 
stituted a  suit,  to  recover  the  sum  which  Calbraith  and  Co.  had 
originally  stipulated  to  pay;  and,  on  the  other  hand,  Calbraith 
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1796.  and  Co.  instituted  a  suit  to  recover  damages  for  the  protest  of 
the  bill.  And  diese  suits  were  agreed  to  be  tried  together,  by 
the  same  jury. 

On  the  trial  of  the  cause,  evidence  was  produced,  on  both 
sides,  to  ascertain  and  fix  the  precise  terms  of  the  original  con- 
tract, for  the  sale  and  purchase  of  tl>e  bill  of  exchange;  particularly 
as  to  the  stipulation  of  a  rate  for  estimating  the  livre;  as  to  the 
purchase  being  made  for  cash,  or  on  credit;  and  as  to  the  know- 
ledge and  view  of  the  parties,  relative  to  the  existence  of  as- 
signats,  or  the  law  of  France^  making  them  a  legal  tender  in 
pa\'ment  of  debts.  And  the  great  question  of  fact  for  decision, 
was,  whether  the  parties  contracted  for  a  payment  in  gt)ld  and 
silver;  or  tacidy  left  the  medium  of  payment,  to  the  laws  of 
France^  where  the  bill  was  payable?  The  law  arising  from  die 
fact,  was  discussed  at  large,  according  to  the  different  positions 
of  the  parties  in  interest. 

For  Searight^  it  .was  shown,  by  the  decrees  of  the  French 
government,  that  assignats  were  established  as  a  circulating  me- 
dium for  the  pajTnent  of  debts,  before,  and  at  the  time  of,  the 
contract  for  the  bill  of  exchange :  Decree  of  16  and  1 7  ^Pril  1 790. 
5.  3.  King^s  Proelamat'ian  of  19  Aprii  179(X  and  this  fact  being 
known,  it  was  contended,  that  the  purchase  of  a  bill  payable  m 
France^  must  in  itself  import  an  agreement  to  receive  in  satis- 
faction, the  lawful  current  medium  of  that  country,  unless  the 
contract  expressly  provides  against  it,  which,  on  the  present  occa- 
sion, was  controverted  and  denied.  In  support  and  illustration 
of  the  general  position,  and  its  incidents,  the  following  authori- 
ties were  cited.  2  Burr.  1078,  9.  1083.  JDav.  Rep,  26,  7,  8. 
£)z/er,  82,  83.  4  Cam.  Dig.  556.  B.  7,  8.  2  P.  JVms.  88,  89. 
1  P.  JVms.  696.  Prec.  Ch.  128.  2  Vern.  395.  2  Atk.  382.  465. 
Skin.  272.  4  Com.  Dig.  256.  B.  8.  4  Vin.  Abr.  258.  (X  13. 
Holt,  465.  Davis'  Rep.  24.  10  Mod,  37.  2  Br.  Chan.  1  Smith's 
Wealth  of  Nations,  41.  1  Dall.  Rep,  257.  1  Br.  Ch.  376.  Esp. 
N.  P.  48. 26.  3  mis.  211.  Esp.  N.  P.  140,  1.  Doug.  628.  3  /. 
Rep.  683.  554.  3  BJ.  Com.  435.  Sali.  130.  126.  12  Mod.  192. 
Kt/d,  63.    * 

For  Calbraith  and  Co.  it  was  contended,  that  an  express  con- 
tract had  been  proved  to  pay  the  bill  in  specie;  that  the  ven* 
terms  of  the  biU  import  the  same  understanding  of  the  parties; 
that  however  binding  the  law  of  France  may  be  on  cases  between 
French  citizens,  or  between  A7nerican  and  French  citizens,  it 
did  not  affect  contracts  between  Americans;  that,  in  legal  con- 
templation, there  has  been  neither  a  payment,  nor  a  tender  of 
payment ;  and  that  Searight  has  sustained  no  dams^,  nor  shOMiH 
any  right  to  recover.  1  Poiv.  on  Contr.  8.  2  Pow.  on  Contr.  158. 
Cinu  B.  of  E.  258.  Skin.  272.  3  Watson's  Philip  3,  136.  1  i^ 
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Sttifln.  735.    1   LeT).  111.    Esp.  N.  P.  169.    Bull  tf.  P.  1^.    1V96. 
\^'3Iod.  305.   3  Burr.  1353.   2  jBA>c;J.  435.  466.    6  Mod.  306.  >— v--* 
Dotw'  I^ep.  rs^  6.  ^'y^i;?.  272. 

Iredelx,  Justice.    The  contract  for  the  purchase  of  the  bill 
of  exchange  is  sufficiently  proved,  as  h  is  laid  in  the  declaration, 

*  by  the  entry  made,  at  the  time,  in  the  books  of  €albrmth  and 
Co.  The  sole  question,  therefore,  in  the  cause  is,  whether  the 
tender  of  assignats,  in  payment  of  the  bill,  was  a  compliance 
with  that  contract?  The  notarial  protest,  not  only  states  the 
tender,  but  certifies,  that  assignats  were  lawful  -money  of  France^ 
m  payment  of  debts.  A  notary  should,  indeed,  certify  all  the 
facts  that  occur,  in  relation  to  the  protest  (not  merely  the  refu- 
sal to  pay,  according  to  the  demand)  but,  it  is  doubtful,  whether 
his  assertion  would  be  conclusive,  as  to  the  lawfulness  of  the 
ftioney  tendered.  Connected,  however,  with  other  evidence,  it  is 
proper  for  the  consideration  of  the  Jury.  ^ 

It  hais  been  objected  that  as  Ulivier'*s  demand  was,  exclu- 
sively, for  a  payment  in  French  crowns,  no  proof  of  a  ten- 
der in  any  other  mode,  is  necessary;  but  I  do  not  concur  in  this 
I  opinion.    After  such  a  demand,  it  was,  perhaps,  unnecessar}'* 
I  far  the  party  to  exhibit  the  assignats  to  Olivier  \  but  the  form  of 
the  demand,  on  one  side,  cannot  dispense  with  the  obligation,  on 
,  the  other  side,  to  make  a  tender  of  payment,  agreeably  to  his 
\  own  sense  of  the  law  and  the  contract.    The  jury  must,  there- 
;  fore,  be  satisfied,  that  although  the  money  was  not  produced  and 
'  counted,  it  was  actually  in  the  possession  of  the  party  making 
I  the  tender. 

I  On  the  principal  question,  I  thought,  at  first,  that  the  risk,  as 
I  to  the  mode  of  payment,  must  be  run  by  the  holder  of  the  bill ; 
but  the  case  in  Skinner^  272.  sanctioned  by  the  high  authority  oi 
HoW^s  name,  transcribed,  without  remark,  into  ComyrHs  excel- 
lent digest,  and  uncontradicted  by  any  other  adjudication,  must 
be  respected  in  every  Court  of  law,  and  completely  effaces  the 
first  impressions  of  my  mind.  Upon  examination,  too,  the  doc- 
trine of  that  book  appears  to  be  founded  in  just  and  legal  princi- 
ples. Every  man  is  bound  to  know  the  laws  of  his  own  countr\^ ; 
but  no  man  is  bound  to  know  the  laws  of  foreign  countries.  lu 
two  cases,  indeed,  (and,  I  believe,  only  in  two  cases)  can  foreign 
laws  affect  the  contracts  of  American  citizens:  1st.  Where  they 
reside,  or  trade,  in  a  foreign  country;  and,  2d.  Where  the  con- 
tracts, plainly  referring  to  a  foreign  country  for  their  execution, 
adopt  and  recognize  the  lex  loci.  The  present  controversy,  there- 
fore, turns  upon  the  fact,  whether  the  parties  meant  to  abide  by 
the  law  of  Francel  And  this  fact  the  jury  must  decide. 

As  to  the  damages,  if  the  verdict  should  be  for  Seariglit^ 
though  it  is  true  that  m  actions,  for  a  breach  of  contract,  a  jury 
should,  in  general,  give  the  whole  money  contracted  for  and  into- 
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1796.    i^st;  yet,  in  a  case  like  tiie  present,  they  may  modify  the  d^ 
Vjt^^j  mand,  and  find  such  damages,  as  they  think  adequate  to  the  in- 
jury actually  sustained.  But  if  the  jury  should  in  the  first  action 
iSearight  v.  Calbraith  and  Co.)  find,  either  wholly  or  partially 
or  the  defendant;  in  the  second  acdon  (Calbraith  and  Co.  v. 
Searighi)  they  should  find  for  the  defendant  generally. 

Peters,  Justice.  The  decision  depends  entirely  on  the  inten- 
tion of  the  parties,  of  which  the  jury  must  judge.  If  a  specie 
payment  was  meant,  a  tender  in  assignats  was  unavailing.  But 
if  the  current  money  of  France  was  in  view,  the  tender  in  assig- 
nats was  lavrfully  made,  and  is  sufficiently  proved. 

When  the  jury  were  at  the  bar,  ready  to  deliver  verdicts,  the 
plaintiff  in  each  action,  voluntarily  suffered  a  nonsuit.  It  was 
afterwards  declared,  however,  that  in  Searight  v.  Calbraith  and 
Co.  the  verdict  would  have  been,  generally,  for  the  defendants; 
and  that  in  Calbraith  and  Co.  v.  Searight^  die  verdict  would  have 
been  for  the  plaintiffs,  but  with  only  six  pence  damages. 
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CIRCUIT  COURT, 

PENNSYLVANIA  DISTRICT. 


April  Term  1797* 

Present  IiiEPEX»L,  an  A340ciate  Judge  pf  the  Supreme  Court 
Petejbls,  District  Judge. 


Smythe  verms  Banks. 

CAPIAS.  The  defendant  was  a  resident  of  Virginia^  and 
had  been  subpoenaed  as  a  witness  in  the  case  of  Symea^g 
Lessee  v.  Irwtne^  which  was  marked  for  trial  at  the  present 
term,  but  was  continued  on  the  20th  of  April.  He  was  arrested 
on  the  26th  of  April;  and  the  following  day.  Levy  moved,  that 
he  should  be  discharged  from  the  arrest  and  process,  on  account 
of  the  privilege  of  a  witness,  eundo^  morando^  et  redeundo.  4  Conu 
JDig.  4fT5.  2  Stra.  1094.  986.  Ftn.  Abr.  Tit.  Priv. 

By  the  Court.  The  witness  is,  undoubtedly,  privileged  from 
arrest,  for  a  reasonable  time,  to  prepare  for  his  departure,  and 
return  to  his  home,  as  well  as  during  his  actual  attendance  upon 
the  Court.  But  the  privilege  does  not  extend  throughout  the 
term,  at  which  the  cause  is  marked  for  trial;  nor  will  it  protect 
him  while  the  witness  is  engaged  in  transacting  his  general  pri* 
vate  business,  after  he  is  discharged  from  the  obligation  of  the 
9ttbp(BBa. 


Vol.  IV.  8U  Maxfiel^'s 


Digitized  by 


Googk 


Cases  RtJLED  and  Adjudced  in  tai: 

Maxfield's  Lessee  versus  Levy  (1). 
The  Same  versus  The  Same. 

THE  opinion  of  the  Court  was  delivered  in  this  case,  in  thfe 
following  terms  j 

Iredell,  Justice.  A  motion  was  made  for  a  rule  to  show 
cause,  why  these  ejectments  should  not  be  dismissed,  upon  an 
allegation  that  it  appeared,  by  an  answer  to  a  bill  in  equity,  for  a 
discovery  in  this  court,  brought  by  the  defendants  in  diese  eject- 
ments, against  the  lessor  of  the  plaintiff,  that  they  are  in  tieality 
the  suits  of  a  citizen  of  this  state  ^viz.  Samuel  JVallis)  though 
under  the  name  of  a  citizen  of  another  state,  to  whom  it  is  ^- 
leged,  conveyances  were  made  without  any  consideratioa,  for 
the  sole  purpose  of  making  him  a  nominal  lessor  of  the  plaintiff 
in  these  ejectments. 

A  rule  to  show  cause  was  gl-anted,  and,  upon  the  day  aj^inted, 
the  case  was  fully  heard  and  argued  on  botii  sides,  die  proceed- 
ings  in  equity  on  the  bill  for  a  discovery  having  been  exhibited 
to  the  Court  and  read.  | 

The  importance  of  the  present  question  is  evident,  because  it  j 
cbncenis  the  constitution  and  laws  of  the  United  StateSy  in  a  i 
point  highly  essential  to  their  welfare,  to  wit,  the  proper  boan«  J 
darie^  between  the  authority  of  a  single  state,  and  that  of  die  | 
United  States.  '  j 

This,  not  only  the  constitution  itself  has  been  anxicrus  to  ascer-  ] 
tain  by  precise  and  particular  definitions,  but  the  congress,  in  \ 
carrying  into  effect  that  part  o£.  the  constitution  which  concerns  i 
the  judiciary,  has  been  solicitous  to  preserve  with  the  greatest  ] 
caution.  The  strong  instance  of  this  is  a  provision  in  the  judi-  i 
cial  act,  to  the  following  effects 

*'  That  no  district  or  circuit  Court  shall  have  cognisance  of  any 
^^  suit  to  recover  the  contents  of  any  promissory  note,  or  other  i 
^^  -chose  in  action^  in  favour  of  an  assignee,  unless  a  suit  mi^  ' 
"  have  been  prosecuted  in  such  Court  to  recover  the  said  con-  I 
^^  tents,  if  no  assignment  had  been  made,  except  in  cases  of  I 
*'  foreign  bills  of  exchange."  Sect.  11. 1  vol.  p.  55. 

This  I  adduce  as  a  strong  instance  to  show  the  solicitude  of 
congress  on  this  subject,  for  the  regulation  extends  to  a  bona  fide  \ 
assignment  in  the  instances  specified,  as  well  as  to  one  malajide:  \ 
but  the  provision  goes  to  all,  more  effectually  to  prevent  any  i 
practices  of  deception  by  means  of  the  latter. 

(1)  An  outline  of  this  cause  Was  given  in  2  Ball.  Rep^  381.  but  I  comply 
with  the  subsequent  request  of  the  presiding  Judj^,  (whose  death  was  great- 
ly lamented  by  the  bench  and  the  bar)  in  publisl^ing  the  qpinion  of  the  Court 
at  large. 

Nothing 


Digitized  by 


Googk 


Circuit  Court,  Pennstlvania  District.  331 

Nothing  is  more  evident  than  that  if  this  be  a  controversy  be-    1797. 
t-ween  citizens  of  different  states,  it  is  a  controversy  determinable  ^-«»v-*y 
in  this  Court,  and  of  which,  therefore,  the  Court  must  sustain 
jurisdiction. 

On  the  other  hand,  if  it  be  not  a  controversy  between  citizens 
of  different  states,  but  between  citizens  of  the  same  state,  it  not 
being  one  of  those  cases  which  entitle  citizens  of  the  same  state 
to  any  exercise  of  jurisdiction  by  this  Court,  it  ought  not  to  be 
deteimined  here.  ' 

But  if  it  shall  appear,  from  a  consideration  of  the  facts,  that 
this  is  not  a  case  which  the  lessor  of  the  plaintiff  was  entitled  to 
bring  into  this  Court,  it  will  still  remain  to  be  inquired,  whether 
the  remedy  pursued  on  the  present  occasion  is  proper. 

The  first  question,  therefore,  is.  Whether  it  sufficiently  appears 
to  the  Court,  that  this  is  a  controversy  subsisting  between  citizens 
of  the  same  state,  axid  not  between  citizens  of  different  states,  so 
as  to  authorise  a  dismission  of  the  suit,  in  case  the  remedy  be  in 
point  of  law  a  proper  one  ? 

The  evidence,  upon  which  the  charge  is  alleged,  is  an  answer 
to  a  bill  filed  in  the  equity  side  of  this  Court  by  the  defendants 
in  the  ejectments,  in  order  to  obtain  a  discovery  by  the  oath  of 
the  lessor  of  the  plaintiff. 

This  is  admitted  to  be  competent  evidence  on  a  question  at 
law,  and  therefore  (supposing  the  method  of  proceeding  in  other 
respects  proper)  I  am  only  to  consider,  if  it  affords  satisfactory 
evidence  of  the  facts  suggested: 

The  facts  admitted  by  the  answer,  in  substance,  are  these: 

That  there  were  certain  applications  to  the  land-olfice  of  this 
state  for  64  tracts  of  land,  in  the  county  of  Luzerne^  containing 
27,400  acres:  That  the  applications  were  made  (as  the  respond- 
dent  has  been  informed  and  believes)  by  and  for  the  use  of 
Samuel  Wallis  of  the  county  of  Northumberland  in  this  state: 
That  in  April  1784,  conveyances  were  executed  to  Maxfield  the. 
present  lessor  of  the  plaintiff,  by  which  the  legal  tide  to  the  lands 
therein  described  was  conveyed  and  assigned  to  Maxfield^  as  he 
apprehends  and  believe?.  That  Maxfield  paid  no  consideration, 
either  pecuniary,  or  of  any  other  nature,  for  the  lands,  and,  there- 
fore, he  apprehends  and  believes,  that  the  equitable  tide  is  in 
Samuel  WaHia.  That  Maxfield  consented  to  stand  the  trustee  of 
the  lands,  for  die  use  and  benefit  of  Wallis^  and  left  the  ma- 
nagement, direction,  and  prosecution,  of  the  business  to  Wallis^ 
by  whose  direction  Maxfield  apprehends  and  believes,  that  the 
caveats  mentioned  in  the  complainant^s  bill  were  filed,  and  all 
subsequent  proceedings  had. 

In  comparing  the  facts  thus  admitted,  with  the  bill  he  was 
called  upon  to  answer,  it  is  very  remarkable,  that  the  last  inter- 
rogatory was  expressed  in  such  particular  and  pointed  terms, 
that  if  it  had  been  directly  and  positively  arfswcred,  it  .would  have 
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1797.    bete  ckciaivc  one  way  or  the  othen    But  it  is  not  so  aMwoedf 
^^m^^ymmJ  and  his  own  counsel  now  object>  that  he  did  not  answer  dirccdy^ 
to  the  question,  and,  therefore,  the  only  remedy  was  to  except  t»i 
'  the  answer  for  insufficiency,  and  compel  a  better  answer. 

This  objection,  I  think,  may  be  easily  obviated  l^  the  foUow- 
ing  considerations* 

1st.  If  the  question  had  been  an  improper  one,  it  might  have 
been  demurred  to.  By  that  not  being  done,  it  is  confessed  then 
the  question  was  proper,  and  of  course  it  ought  to  have  been  an« 
swered.  And  it  is  little  short  of  an  insult  on  the  Court  now  to 
tell  it,  that  the  lessor  of  the  phuntiir  purposely  declined  aIlswe^ 
rng  a  question  fairly  put  to  him,  which  he  might  and  ought  M 
have  answered,  but  by  his  not  doing  it  he  now  sets  die  Court  at 
defiance. 

2d-  If  for  want  of  a  ftdler  answer,  no  evidence  was  before  the 
Court,  the  objection  mig^t  possibly  be  of  weight.  But  sdl  the 
<5ther  facts  admitted  by  the  answer,  are  open  to  all  nroper  ia* 
fcrences,  as  well  such  as  arise  from  this  wilful  and  insowent  omis- 
sion, as  from  any  other  part  of  the  case.^  The  object  was  toefect 
ajliscovery,  whethei*  certain  conveyances  were  actually  given  for 
the  sok  purpose  of  evading  the  constitutional  limits,  as  to  jura* 
diction,  prescribed  to  this  Court.  Such  a  design  could  be  expected 
only  to  be  disclosed  by  direct  confession,  oranoaber  of  concur- 
ring circumstances. 

3d.  It  does  not  appear  that  he  will  ever  give  a  better  answer. 
Be  may  chuse  to  go  through  all  the  processes  of  contenspt  for 
not  answering  sufficiently,  as  he  appears  already  to  have  done  for 
not  answering  at  all.  He  may  even  submit  to  perpetuii  imprison- 
ment. Is  the  case  never  to  be  decided,  until  he  thinks  fit  to  coa^ 
sent  it  shall  be? 

4th.  The  jurisdiction  of  this  Court  is  nuat  prima  Jkcie  general^ 
but  special.  A  man  must  assign  a  good  reason  ibr  coming  here. 
If  the  fact  is  denied,  upon  which  he  grounds  his  right  to  coaoe 
here,  he  pust  prove  it.  He,  therefore,  is  the  actor  in  the  proof,* 
and,  consequently,  he  has  no  right,  where  the  point  is  coutestcd, 
to  throw  the  onus  probaruS  on  the  defendant.  As  this  undoubtedly 
is  the  general  principle,  I  see  no  reason  to  depart  from  it  on  tin; 
present  occasion,  when  the  knowledge  of  all  the  circumstances  of 
the  case  is  fully  possessed  by  the  lessor  of  the  plaintiff,  and  he  is 
regularly  called  upon  to  disclose  them. 

For  these  reasons,  I  am  dearly  of  opinion,  that  MaxJiMi 
forbearing  to  give  a  fuller  answer,  is  no  reason  for  my  not  v/Ci-h- 
ing  the  amount  of  the  answer,  which  he  has  thought  proper  to 
give;  and  considering  whether  it  sufficiendy  establishes  the  alle* 
gations  of  the  defendants  in  these  causes. 

Bu»  it  is  objected,  that  MaxfieWs  answer,  though  evidence 
against  him,  is  no  evidence  against  Wallh^  who  is  said  to  be  the 
cestui  que  Vcxnt^  and  Maxfield  a  bare  trustee. 

Answer. 
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\  Answer.  Upon  the  face  of  these  ejectments  Waiiia^s  aame  no  1797. 
there  a{>pear8.  Maxfield^  therefore,  is  the  only  person  to  be  cchi*  Liy— ^ 
kfdered  here.  If  a  centm  que  trust  has  a  right  to  su^x>rt  an 
ijectmeat,  but  is  forced,  upon  legal  principles,  to  use  the  name  of 
Bs  trustee,  he  must  take  the  ccMisequences.  Tins  Court,  as  a 
Court  of  bw,  cannot  punish  the  trustee  for  a  breach  of  trust, 
Aough  in  another  capacity  it  may.  But  if  it  had  been  material 
to  have  made  WcUlia  a  party,  a  ^at^  if  not  an  insuperable,  difil- 
pby  has  been  alleged  in  doing  it.  WalUs  and  the  defendants  be- 
Dg  citisens  of  the  same  state,  it  is  very  doubtful  whether  a  bill 
9  eqaity  would  have  lain  against  Wallvt  in  this  Court,  though  it 
^  merely  incidental  to  the  suit  at  law.  But,  it  is  clear,  that  the 
pbjeoion  in  this  case  is  merely  frivolous,  because  upon  the  return 
w^the  rule  to  show  cause,  an  ex  parte  affidavit  might  be  produced. 
W(^^4  affidavit  undoubtedly  might  have  been,  a3  well  as  any 
Btkers.  Why  has  it  not  been?  No  reason  has  been  assigned  to 
ikow  it  could  not  be  done,  or  that  he  desired,  or  that  his  counsel 
viahed,  he  should  do  it.  Nor  has  time  been  solicited  for  his  put- 
^g  in  such  an  affidavit,  though  it  is  so  seriously  aUeged,that  it  was 
Wly  important  to  him  to  have  had  an  opportunity  of  answering 
«»  charge. 

It  is  alleged,  that  Maxfield  was  a  trustee,  and  as  such  authoris* 
^  to  come  into  this  Court. 

A  trustee  for  what  purpose?  There  is  not  the  least  shadow  of 

srtdence,  that  he  was  a  trustee  for  any  other  purpose,  than  that 

^£«  should  have  a  colour  for  suing  in  this  Court,  in  his  name* 

pe  deed  is  not  even  stated  to  have  been  delivered.    No  fair 

W^ct  of  the  trust  is  specified.-   WaiUn  lived  in  Pennsyhania; 

fc  land  lies  in  Pennsylvania:  Max^eld  lived  in  Delaware.  What 

ns  he  to  do?    It  appears,  from  his  own  acknowledgment,  that 

t  has  done  no^ng  hitherto,  nor  does  he  state  he  was  to  do  any 

kbg; 

^^  k  is  said,  a  man  is  not  obliged  to  specify  any  object  of  a 
l^»8t.  He  may  create  a  trust  from  mere  whim» 

Admitted.  But  the  law  cannot,  without  absurdity,  permit  a 
n  to  create  a  trust,  for  the  purpose  of  defeating  a  solemn  pro*- 
Kkm  of  its  own.  Nothing  could  be  more  ridiculous  than  such 
ptmciple.  When  the  constitution  has  guarded,  with  the  utmost 
l&Hade,  against  the  exercbe  of  a  particular  authority,  so  as 
■t,  under  certain  circumstances,  one  man  shall  not  sue  another 
u  Court  created  upder  it,  can  such  a  Court  for  a  moment  sup- 
m  a  doctrine,  that  it  shall  be  in  the  power  of  such  a  man,  by 
ijf  contrivance  expressly  ccdculated  to  defeat  this  object^  to  ren- 
J"  it  wholly  nugatorj'J  This,  indeed,  would  be  to  render  the 
^  of  our  countr}'  a  farce;  to  make  the  constitution  a  mere 
^ow;  and  deservedly  to  draw  upon  those  entrusted  with  its 
fccution,  an  ocUum  which  has  been  industriously,  but,  I  hope, 
81  ever  be  in  vain  attempted^ 

But 
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17970  '     But  it  is  said,  the  system  of  fictions  is  not  new;  and  an  attempt 
v.«pv-«»^  has  been  gravely  made  to  induce  this  Court,  by  flattering  ex- 
pressions, to  add  to  the  list  of  fictions  in  being,  one  of  its  own,iQ 
the  face  of  the  constitution  we  are  sworn  to  support,  and  by  every 
other  sacred  tie  bound  to  maintain  inviolate. 

It  is  true,  the  Courts  of  law  in  England  have  countenanced: 
and  supported  some  fictions.  Such  (for  instance)  as  a  fine  and 
recovery,  and  an  ejectment;  and,  still  more  exceptionably,  fic- 
tions to  give  a  jurisdiction,  which  otherwise  could  not  be  main- 
tained. It  is  sufficient  to  say  of  all  these,  that  they  originally  took 
place,  when  very  dark  notions  of  law  and  liberty  were  entertsda- 
ed;  that  they  are  supported  now  solely  on  the  authority  of  long 
usage;  and  that  no  Court  would  now  dare  to  set  up  a  new  one» 
No  Court  in  America  ever  yet  thought,  nor,  I  hope,  ever  will,  of 
acquiring  jurisdiction  by  a  fiction.  And  the  only  fiction  ever  ifl 
general  use  in  America  (perhaps  with  a  few  exceptions  as  to  fines 
and  recoveries)  I  believe,  has  been  that  of  proceeding  by  eject- 
ment, which  is  a  mere  form  of  action,  and  so  modified  as  to  do 
no  possible  injury.  It  cannot  substantially  affect  any  man^s  ri^ 
whatever. 

In  order  to  encoumge  the  Court  to  countenance  this  scheme, 
it  is  sa^d  that  no  injury  can  arise  from  this  practice,  because  the 
decision  in  this  Court  will  be  on  the  same  principles,  and,  it  is  to 
be  presumed,  with  an  equal  regard  to  justice,  in  this  Court,  as  is 
a  state  Court.' 

If  a  serious  answer  to  such  an  observation  is  required,  it  is 
surely  evident,  that  we  are  not  to  assume  a  voluntary  jiirisdic< 
tion,  because,  we  think,  or  any  others  may  think,  it  may  be  ex* 
ercised  innocently,  or  even  wisely.  The  Court  is  not  to  fix  Ac 
bounds  of  its  own  jurisdiction,  according  to  its  own  discretioa 
A  jurisdiction  assumed  without  authority,  would  be  equally  aa 
usurpation,  whether  exercised  wisely,  or  unwisely.  But  the  fact 
assumed  cannot  be  admitted  to  be  true.  If  this  Court  exercise  I 
jurisdiction  in  such  a  case,  it  may  do  so  after  all  avenues  to  t 
state  jurisdiction  are  for  ever  closed.  That  is  alleged  to  be  the 
fact  in  the  present  instance.  There  are,  also,  other  difFerences 
such  as  regard  the  place  of  trial,  the  venue  of  the  jurors,  an^ 
other  circumstances  omitted  to  be  mentioned,  because  tlus  pari 
of  the  case  is  too  plain  to  require  any  formal  discussion. 

On  this  occasion,  it  may  be  material  to  consider  whether,  ot 
the  facts  now  apparent  to  the  Court,  MaxfieU  has  any  title,  eithd 
in  equity,  or  at  law ;  because,  if  he  has  not,  it  is  evident^  the  titk 
to  be  contested  must  be  JValUs^s^  and  not  his;,  and,  of  course,  th 
subject  matter  to  be  decided,  is  a  tide  in  question  between  tm 
citizens  of  the  same  state. 

1st.  As  to  equity. 

He  has  none  by  his  own  acknowledgment.  He  paid  no  am 
sideration.  He  is  to  perform  no  duty*  He  only  permits  his  naaai 
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to  be  used,  for  the  support  of  a  fraud  on  the  jurisdiction  of  the    i^QT. 
Court;  a  purpose  which  a  Court  of  equity  would  reject  with  the  ^^.m^-^^mJ 
lughest  disdain. 

2d.  As  litde,  in  ntiy  opinion,  can  he  support  any  title  at  law. 

1st.  Consider  this  as  a  mere  bargain  and  sale.  A  bargain  and 
sak  is  of  no  validity,  where  no  mpney  has  been  paid.  Nothing 
gives  a  legal  title  under  the  act  of  H.  8.  (concerning  uses)  which 
was  not  an  equitable  one  before  that  statute.  At  that  time  no 
bargainee  could  have  compelled  a  bargainor  to  convey,  who  had 
received  no  money.  Therefore,  since  the  statute,  no  use  can 
arise  on  such  a  deed,  without  some  money  to  support  it. 

2d.  Allowing  the  highest  efficacy  to  this  deed  under  the  act 
of  assembly.  This  can  only  mean,  that  what  a  man  can  lawfully 
grant  by  any  form  of  conveyance,  shall  be  sufficiendy  granted  in 
Ais  form.  Of  course,  if  under  any  other  form  of  conveyance, 
owing  to  technical  difficulties,  such  a  purpose  could  succeed  with- 
out redress,  a  deed,  professedly  a  bargain  and  sale,  is  not  to  have 
its  influence  extended,  merely  that  an  illegal  purpose  should  take  - 
effect,  under  colour  of  form.  The  intent  of  the  act  certainly  was, 
that  the  want  of  form  should  not  defeat  the  intention  of  an  honest, 
but  unskilful  conveyance;  but  surely  not  to  smooth  the  path  of 
injustice,  by  converting  a  rightful  estate  into  a  wrongful  one. 

3d.  But  admitting  it  to  be  any  form  of  conveyance  you  please, 
&en  I  say,  that  a  Court  of  law  will  not,  any  more  than  a  Court  of 
equity,  support  a  dttd  formalh/  good,  but  substantially  fraudulent. 
Aad  whedier  the  fraud  be  of  a  moral  nature,  for  the  purpose  of 
jdoing  a  wilful  injustice,  or  the  act  be,  as  the  lawyers  term  it,  in 
'Jraudem  legis  (that  is,  to  evade  some  law)  the  law  will  equally 
;  interpose,  to  prevent  its  own  principles  from  being  made  mere 
,  instruments,  tQ  defeat  its  own  purposes. 

'    There  is  no  act  in  law,  within  my  recollection,  which  fraud 
.will  not  vitiate. 

i    It  will  vitiate  a  feoiFment,  which  is  a  very  strict  conveyance-, 
.reqvriring  no  consideration,  and  passes  by  an  actual  livery. 
;  ^  It  will  vitiate  a  fine,  though  a  solemn  transaction  in  a  Court  of 
I  justice,  and  peculiarly  favoured. 

r  It  will  even  deprive  a  party  of  the  benefit  of  a  judgment  de- 
nSberately  given* 

I    Conveyances  to  defeat  creditors  (however  formally  agreeable 
,to  law)  are  held  absolutely  void,  at  least  as  against  them. 

So,  also,  in  the  common  case  of  usury,  for  which  so  many 
contrivances  have  been  devised.  No  contrivance,  no  colour,  no 
fcrm  whatever,  can  protect  any  transaction,  which  really  appears 
Lto  have  been  usurious,  from  being  declared  so. 
['  The  application  of  these  principle;?  is  obvious. 
f  If  (as  I  observed  before)  the  deed  in  question  is  to  be  con- 
iSideredasa  mere  bargain  and  sale,  'u  is  absolutely  void  for  want 
[of  a  legal  consideration  (which  must  be  money  alene)  to  support 
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ir97.  it*  If  k  is  lo  be  considered  as  9ny  other  kiad  of  ooaveyanoC)  it 
havmg  no  consideratioo  whatever  but  an  illegal  one  (that  of  de- 
feating the  constitution  and  laws  of  the  United  States  in  a  aiost 
essential  point)  it  is  at  least  void  as  to  that  purpose,  and,  there- 
f<M%,  does  not  authorise  Maxfieid  to  come  into  mis  Court. 

I,  therefore,  conclude  without  difiicul^,  that  MaxJSeU  haf 
neither  a  le^,  nor  an  equitable,  title  to  authorise  him  to  cons 
into  this  €ourt« 

The  only  remaining  ccmsideration  is,  as  to  the  remedy,  whicbj 
from  the  first,  was  the  only  difficulty  I  found. 

I  will  venture  to  lay  it  down  as  an  unquestionable  prmdple, 
Aat  no  grievance  can  arise  in  the  law,  but  some  remedy  may  be 
appG^d  to  It.  The  present  grievance,  therefore  (which,  if  uare- 
dressed,  will,  in  any  case  like  the  present,  enable  two  persons,  at 
their  pleasure,  to  do  injustice  to  a  third,  and  force  this  Couit  to  | 
exercise  a  jurisdiction  never  delegated  to  it)  must  admit  of  sone  ^ 
remedy,  j 

Only  three  have  been  suggested,  in  the  i»«sent  stage  of  the  i 
proceeding. 

Ist.  The  method  now  under  consideration. 

2d.  A  plea  to  the  jurisdiction. 

3d.  An  injunction  in  equity.  ] 

I  will  consider  the  two  last  first;  for,  if  they  are  removed  out 
of  the  way  {as  I  think  they  must  be)  it  will  facilitate  our  conside*  i 
ration  of  the  first.  ] 

As  to  a  plea  to  the  jurisdiction.  This  can  be  of  no  avail,  i»*i 
less  not  only  the  fact,  at  the  proper  time  of  pleading,  be  kxK>«ii< 
to  the  defendant,  but  that  he  has  disinterested  proof  of  it.  This,i 
in  a  thousand  instances,  would  be  impossible;  and  in  no  instancei 
can  be  expected.  To  insist  on  this,  therefore,  as  the  only  me«, 
thod,  would  leave  the  constitution,  and  the  law,  in  almost  every! 
instance,  open  to  certain  evasion.  It  consequently  cannot  be  a(^ 
mitted,  that  this  is  the  only  method  of  redress. 

With  regard  to  a  bill  in  equity.  lAvill  not  say,  equity  ou^ 
not  to  interpose  a  remedy  in  any  case.  But  it  seems  most  pro- 
per, that  a  Court  of  law  should  support  its  own  jurisdiction,  oi^ 
Its  own  princif^es,  and,  if  proof  can  be  obtained,  I  conceive  it  is 
necessarily  incident  to  every  Court  to  take  care,  that  its  jurisdic- 
tion be  not  encroached  upon,  or  in  other  wonk,  that  the  Court 
be  not  made  either  voluntarily,  or  involuntarily  (if  it  can  prevent 
it)  an  usurper  of  jurisdiction  not  belonging  to  it.  In  this  case, 
the  aid  of  equity  may  be  useful  (as  it  has  been  on  the  present 
occasion)  in  compelling  a  discovery;  but  there,  I  think,  its  m- 
terference  ought  to  stop,  unless  the  power  of  the  law  Court  over 
the  action  has  entirely  ceased;  as  for  instance,  after  a  judg- 
ment, in  which  case  (but  in  which,  perhaps,  alone)  equity  migitt 
property  grant  an  it^unetion,  tp  prevent  a  party  availing  faimsdl 
of  his  own  fraud. 
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Tfce  only  remaining  remedy  suggested  (or  wWch  occurs  to    1797. 
me)  in  the  present  stage  of  the  proce^^ii^g^  is  that  now  under 
consideration;  and^  of  course,  this  must  be  adopted,  if  an  inter* 
f<»ence  by  the  Court  in  the  present  stage  of  the  cause  is  prc^r* 

It  is,  however,  objected,  Uiat  the  Court  ought  not  to  interfere 
at  i^esent,  but  permit  the  case  to  go  before  the  juiy,  who  may 
Aid  for  the  defendants,  if  ^ey  believe  the  facts  suggested,  and 
9pffy  ^he  law  accordingly. 

If  this  case  had,  indeed,  gone  before  the  jury,  I  should  have 
had  no  difficulty  in  telling  them,  that  admittipg  the  trutli  of  the 
fscts  as  stated,  the  lessor  of  the  plaintiff  had,  in  my  opinion,  no 
dtle;  and,  if  the  jury  had  found  accordingly,  redress  (though 
btte)  could  be  obtained. 

But,  at  present,  I  do  not  tbbk  myself  at  liberty  to  submit  the 
case  to  the  jury,  for  the  following  reasc^s. 

1st.  The  Court  is  the  proper  guardian  of  its  own  jurisdiction* 
It  is  alone  responsible  for  it,  and  must,  therefore,  taice  care  that 
it  neither  abandons  a  jurisdiction  rightfully  belonging^  to  it,  nor 
usurps  that  which  does  not. 

2d.  Admitting  diat  a  plea  to  Ae  jurisdiction  is  not  the  only 
remedy,  for  the  reasons  I  have  given,  upon  complaint  made 
of  any  fraud  on  the  jurisdiction  having  been  practised,  if  the 
complaint  is  supported  on  good  grounds,  it  is  just  that  an  im- 
mediate inquiry  should  be  made  into  it,  in  order  that  if  any 
injury  to  a  party  has  been  hitherto  unavoidably  sustained  by 
any  such  fraud,  it  may  be  put  a  stop  to,  as  soon  as  possible. 
To  compel  a  party,  in  such  a  case,  to  stay  in  Court,  until  a  jury 
shall  be  summoned  and  convened,  to  try  a  general  issue,  would 
be  a  voluntary  exercise  of  jurisdiction,  after  the  Court  enter* 
tained  reason  to  doubt,  at  least,  whether  they  had  any. 

3d.  To  swear  a  jury  is  an  exercise  of  jurisdiction.  With  what 
■propriety  can  I  order  that,  after  being  fully  convinced  from  evi- 
dence, admitted  to  be  competent,  that  the  Court  hath  no  juris- 
diction at  all? 

4th.  Suppose  the  jury  in  this  case  should  find  for  the  plaintiff, 
^when  the  Court  was  thoroughly  convinced  it  had  no  jurisdiction 
of  the  cause?  Can  the  Court  give  judgment  for  the  plaintiff  in 
such  a  case?  Surely  not.  If,  therefore,  a  verdict  to  that  effecl^ 
could  produce  no  good,  why  should  a  verdict  be  required  of 
them?  Because  this  would  not  be  an  ordinary  case  concerning  a 
new  trial;  iri  which  case,  after  two  or  three  verdicts  the  same 
way,  a  Court  might  be  compelled  to  stop,  and  proceed  no  fur- 
'  ther.  But  if  there  were  a  hundred  verdicts  in  a  case,  in  their 
opinion,  not  within  their  jurisdiction,  they  could  not  give  judg- 
ment without  voluntarily  usurping  a  power  not  belonging  to  diem. 

5th.  In  this  case  there  is  no  occasion  for  a  jury  to  try  the 
•  facts^  because  the  facts  are  not  denied,  and  the  Court  surely  will 
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1797.   not  call  a  jury  to  decide  a  question  of  law,  and  a  question  whidi, 
Vii-v**^  A^  I  h^v^  j^^  observed,  they  could  not  decide  finally. 

MaxfieUPa  allegations  in  this  case,  are  either  a  direct  confSes- 
sion,  or  as  to  some  points  (if  the  expression  is  proper)  a  nil  dlaU 
In  neither  case  is  a  jury  wanting*  A  complete  denial  can  alone 
entide  a  party  to  have  facts  tried  by  a  jury.  There  is  no  denial 
in  this  case  but  of  the  merits,  upon  which  a  jury  can  be  sworn; 
which  certainly  would  be  premature  when  facts  had  already  been 
confessed  sufficient  to  oust  the  jurisdiction.  Had  he  positively 
denied,  indeed,  the  allegations  of  the  bill  in  equity,  the  jury  must 
have  been  sworn ;  for,  as  a  Judge,  I  certainly  coidd  not>  in  any 
shape,  determine  on  an  issue  of  fact. 

But  as  he  has  not  thought  proper  to  deny  them,  but,  in  my 
opinion,  substantially  confessed  every  thing,  to  show  that  the 
Court  had  no  jurisdiction  of  the  cause ;  I  consider  myself  bound 
to  order  these  ejectments  to  be  dismissed,  and  do  accordingly 
order  them  to  be  dismissed  with  costs.  (1) 

Here  one  of  the  counsel  interfered,  and  asked  the  Judge  whe- 
ther he  would  order  costs  in  a  case  where  he  declaredthe  Court 
had  no  jurisdiction. 

The  Judge  answered.  That  that  circumstance  did  not  occur 
to  him;  he  acknowledged  he  had  committed  a  mistake  in  that 
part  of  the  order.  But,  if  it  was  in  his  power,  he  would  order 
double  costs.  (2)  ; 

(1)  Mr.  Williavx  Tt/ghmarit  one  of  the  counsel  for  the  defendants,  quoted  a 
case  in  SavtryU  PeporU,  p.  12.  which  Judge  Iredell  though:  much  in  point, 
and  meant  to  have  declared  so,  in  delivering  his  opinion,  but  inadvertently 
omitted  it. 

See  Worlay  v.  Haniiony  Dyer,  249.  2  ImU  215.  21  Vintr,  535,  536.  tU. 
ITacat. 

(2)  In  the  case  of  Bcmnt^i  Lestee  v.  Aurbuckte^  in  the  Circuit  Court,  at 
October  term  1806,  it  appeared,  upon  bill  and  answer  on  the  equity  side  of  the 
Court,  that  the  lessor  of  the  plaintiff  was  a  citizen  of  the  stale  o^  Ke^-Yart^ 
and  the  defendant  was  a  citizen  ofPenmyhamai  that  the  former  was  a  mem- 

.  ber  of  the  population  company,  who  had  purchased  extensive  tracts  of  laml, 
on  the  north-western  boundary  of  Penntylvania ;  that  the  land,  so  purchased, 
was  held  by  trustees  (all  citizens  of  Penntylvania)  for  the  use  of  the  company; 
Ihat  the  trustees  had  conveyed  to  the  lessor  of  the  plaintiff*  his  portion  of  the 
land  (including  the  premises  mentioned  in  the  declaration)  in  severalty;  ami 
that  the  present  ejectment  was  founded  upon  that  conveyance. 

The  defendant,  upon  these  facts,  and  upon  the  authority  of  Max^xelPs  Les* 
*  see  V.  Levn  and  Hurst  v.  Hursts  moved  to  strike  from  the  record  this  eject- 
ment, and  others  in  the  same  predicament.  But  the  motion  was  over-ruled  by 
the  Court;  and  this  distinction  taken; 

Washington,  justice.  In  the  cases  cited,  the  deeds  were  executed,  with 
a  collusive  intention,  to  give  a  jurisdiction  to  the  Court,  which  the  Court 
could  not  possess  without  them.  The  objection  proceeded  on  two  grounds: 
1st.  On  the  equity  of  the  statute  provision,  which  declares,  that  a  suit  shall 
not  be  maintained  in  a  federal  Court,  by  the  assignee  of  a  promissory  note,  or 
other  diose  in.  action  (with  tht  single  exception  of  foreign  bills  of  exchanii^) 
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unlett  H  eould  have  been  brought  there,  by  the  original  party.  And,  Sd.  On  the     |  frg^ 
manifest  attempt,  by  a  fraud,  to  create  jurisdiction.    But  in  the  case  now  un-  ^  *, 

der  consideration,  the  lessor  of  the  plaintiff  would  have  had  a  right,  as  a  citi-  ~»^~^ 
zen  of  Nev)-Tork,  to  apply  to  the  equity  side  of  the  Court,  to  compel  the 
trustees  to  convey  his  snare  of  the  trust  estate  to  him:  and  if  the  trustees  have 
only  voluntarily  made  a  conveyance,  which  the  Court  would  have  decreed, 
surely  we  cannot  call  it  a  fraudulent  deed,  or  refuse  to  take  cognizance  of 
a  suit  founded  upoQ  it,  between  a  citizen  of  Nrm'Torky  and  a  citiaen  ofJtim^ 
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CIRCUIT  COURT, 

PENNSYLVANIA  DISTRICT, 


April  Term  1800* 

Present  Chase,  an  Associate  Judge  of  the  Supreme  Court. 
Peters,  District  Judge. 


O'Harra  ^oersus  Hall. 

CASE.  This  was  an  action  brought  by  the  assignee  of  a 
bond,  against  the  assignor,  upon  a  written  assignment,  in 
general  terms.  On  the  trial,  Ingersoll^  for  the  plaintiff,  offered 
parol  testimony  to  show,  that  the  defendant  had  expressly 
guaranteed  the  payment  of  the  bond.  W.  Tilghman  objected, 
that  as  the  contract  of  the  parties  was  in  writing,  no  parol  testi- 
mony could  be  admitted,  on  a  trial  at  law,  to  w^xy  its  expressions 
and  import,  ingersoll  replied,  that  wherever  there  is  an  oral  mis- 
representation at  the  time  of  a  sale,  or  transfer,  even  though  the 
principal  bargain  is  reduced  to  writing,  the  misrepresentation 
may  be  proved.  A  Court  of  equity  would,  in  such  case,  grant 
relief;  and  even  the  Courts  of  law  are  now  accustomed  to  regard 
actions  on  the  case,  like  the  present,  as  bills  in  equity.  Moses  v. 
M'Farlan.  2  Burr.  1005.  1  DalL  Rep.  428. 

Chase,  Justice.  You  may  explain,  but  you  cannot  alter,  a 
written  contract,  ty  parol  testimony.  A  case  of  explanationy  im- 
plies uncertainty,  ambiguity,  and  doubt,  upon  the  face  of  the 
writing.  But  the  proposition  now,  is  a  plain  case  of  alteration: 
that  is,  an  offer  to  prove  by  witnesses,  that  the  assignor  promised 
something,  beyond  the  plain  words  and  meaning  of  his  written 
contract.  Such  evidence  is  inadmissible;  and  has  been  so  ad- 
judged by  the  Supreme  Court,  in  Clarke  v.  Russel^  3  DalL  Rep* 
415.  As  to  the  authority  of  3foses  v.  M^Farlan^  it  has  always 
been  suspected,  and  has  lately  been  over-ruled,  on  the  principle, 
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that  the  previous  decision,  there  brought  into  question,  was  pro-    l-QOO. 
nounced  by  a  competetit  Coiut. 

I  grant,  that  chanceiy  will  not  confine  itself  to  the  strkt  rule, 
in  cases  of  fraud,  and  of  trust.  But  we  are  sitting  as  Judges  at 
common  law;  and  I  can  perceive  no  reason  to  depart  from  it.   . 

p£T£RS,  justice.  If  we  were  sitting  as  Judges  in  a  state 
Court,  I  should  be  inclined  to  admit  the  testimony,  in  order  to 
attain  the  real  justice  of  the  cause;  as  there  is  no  Court  of  equity 
m  Pennsylvania.  But  jLhere  is  no  such  defect  in  the  federal  ju- 
risdiction; and,  therefore,  when  the  party  comes  to  the  common 
kw  side  of  the  Court,  he  must  be  content  with  the  strict  com- 
mon law  rule  of  evidence*  ' 


The  United  States  versus  Cooper, 

'T'HE  defendant,  being  indicted  for  a  libel  on  the  President, 
X  applied  to  the  Court,  for  a  letter  to  be  addressed  by  them, 
to  sevend  members  of  congress  (congress  being  In  session)  re- 
questing their  attendance  as  wimesses,  on  his  behalf.  In  support 
;  of  the  ^fjpltcation,  a  variety  of  similar  cases  arising  under  the 
government  of  Pennsylvania,  were  referred  to. 

Chask,  yujf/c^.  The  constitution  gives  to  every  man,  charged 
|%ith  «n  dmnoe,  the  benefit  of  compulsory  process,  to  secure  the 
i  attendance  of  his  witnesses.  I  do  not  know  of  any  privilege  to 
[exempt  members  of  congress  from  the  service,  or  the  obligations, 
inf  a  subptena^  in  such  cases.  I  will  not  sign  any  letter  of  the  kind 
;|irGposed.  If,  upon  service  of  a  sttbpasna^  the  members  of  con- 
Ingress  db  not  attend,  a  di£ferent  question  may  arise;  and  it  will 
yinsti  be  time  enough  to  decide,  whether  an  attachment  ought,  or 
'iNight  not,  to  issue.  It  is  not  a  necessary  consequence  of  non- 
i  Jtte&dance,  after  tlie  service  of  a  subpoenOf  diat  an  attachment  shall 
ittsue.  A  satisfactory  reason  may  appear  to  the  Court,  to  justify, 
i^  excuse,  it. 

Peters,  yustioe.  I  know  the  practice  in  Pennsylvania  to  be 
|:«6  it  has  been  stated;  for,  I  have  received  such  letters,  from  the 
jpupreme  Court,  while  I  was  speaker  of  the  house  of  representa- 
pves,  requesting  diat  members  might  be  permitted  to  attend  as 
[Witnesses.  In  the  present  case,  I  should  have  no  objection  to 
^acquiesce  in  the  defendant's  application,  with  the  concurrence  of 
l^the  presiding  Judge. 
I"  Motion  refused. 

L 
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1800. 
^— v*-'  Murgatroyd  versus  M*Lure. 

'DIPLEVIN^  for  the  ship  Mount  Femon.  The  defendant 
claimed  property,  under  a  capture  and  condemnation  as 
prize,  in  the  French  Court  of  Prizes,  established  at  the  city  of 
Sl  DomingOy  in  the  island  of  St.  Domingo^  under  the  circnm* 
stances  stated  in  the  reports  of  the  trials,  relative  to  the  same 
ship.  3  Dall.  Rep.  491.  Murgatroyd  v.  Crarwford.  AntCy  30a 
Duncanson  v.  M^Lure.    After  hearing  the  evidence, 

Chase,  Justice^  declared,  that  the  whole  trasaction,  between  I 
Murgatroyd  and  Duncanson^  was  a  mere  cover,  to  evade  tfaei 
laws  of  the  United  States  i,  that  the  former  was  a  mere  trustee  for  i 
the  latter;  and  that  having  been  paid  the  full  price  for  the  shipi! 
he  had  no  property,  on  which  the  replevin  could  be  maintained. 

The  plaintiff  suffered  a  non-suit 


Evans,  qui  tam^  &c.  versus  BoUen. 

npHIS  was  a  qui  tarn  action,  in  which  the  CDllowing  dedara- 
X    tion  was  filed: 

«  October  Session  1797. 
*'  In  the  Circuit  Court  of  the  United  States  for  the  Pennsyhani^ 
"  District  of  the  Middle  Circuit. 
*'  District  of  Pennsylvania^  ss. 
"  George  Bollen^  late  of  the  district  of  Pennsylvania^  yeomaii| 
**  was  summoned  to  answer  to  the  United  States  and  to  jfol» 
^  Evans^  who  sues  in  this  behalf,  as  well  for  the  said  Unitei 
^^  States  as  for  himself,  of  a  plea  that  he  render  to  the  said 
^^  United  States^  and  to  the  said  jfohn  who  sues  as  aforesaid,  the 
^^  sum  of  two  thousand  dollars,  which  to  them  he  owes,  and  froia 
^^  them  unjustly  detains:  and  whereupon  the  said  Johny  whosuei 
^^  in  this  behalf,  as  well  for  the  said  United  States  j  as  for  himself 
*'  by  Joseph  Thomas  his  attorney,  saith  that  the  ssdd  George^  oi 
*^  the  first  day  of  April  in  the  year  of  our  Lord  one  thousaodl 
**  seven  hundred  and  ninety-seven,  at  the  port  of  New»Tork^  to 
^'  wit,  at  the  district  aforesaid,  was  aiding  and.  abetting,  in  prej 
^^  paring  and  sending  away  from  a  port  within  the  said  Unitm 
♦'  States^  to  wit,  from  the  port  of  New^Tork^  a  Certain  vesad 
*^  called  the  Betsey^  intending  that  the  same  should  be  employed 
"  for  the  purpose  of  procuring  from  a  foreign  country,  to  tritj 
^^  from  the  coast  of  Africa^  the  inhabitants  of  such  foreign  comi 
**  try,  to  be  transported  to  a  foreign  country,  to  wit,  to  the  island 
^^  of  Saint  CroiXy  to  be  disposed  of  as  slaves,  against  the  form  d 
^^  the  statute  in  such  case  made  and  provided;  by  means  whew 
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*  of,  and  by  force  of  the  statute  in  such  case  made  and  provided,  1800» 
^ an  action  hath  accrued  to  the  said  yohn^  who  sues  in  this  be-  ^■y  ^ 
*^  half,  as  well  for  the  said  United  States^  as  for  himself,  to  have 

^^  and  demand  of  and  from  the  said  George  the  said  sum  of  two 

**  thousand  dollars:  ye%  the  said  George  (although  often  request- 

*^  ed)  hath  not  paid  the  said  two  thousand  dollars,  or  any  part 

*•  thereof,  to  the  said  yohn,  who  in  this  behalf  sues  for  the  United 

^  States  as  well  as  for  himself,  but  the  same  to  him  to  pay  hath 

"  hitherto  wholly  refused,  and  still  doth  refuse,  to  the  damage 

^  of  the  said  JohUy  who  sues  as  aforesaid,  five  hundred  dollars^ 

"  And  thereof  he  brings  suit,  &c. 

urn  A        Hr    /JOHN  DOE. 
-  Pledges,  &c.  I  |[jj^,j,^jj^^Q£ 

Joseph  Thomas^  attorney  for  plaintiffl 

The  action  was  founded  on  the  act  of  congres,  '*  to  prohibit 
**  the  carrying  on  the  slave  trade,  from  the  United  States  to  any 
**  foreign  place  or  country,"  (3  voL  22.  Swijfs  edit.)  of  which 
the  following  were  the  material  sections,  in  the  discussion: 

Sect.  1.  ^  Be  it  enacted^  &c.  That  no  citizen  or  citizens  of  the 

*  United  States^  or  foreigner,  or  any  other  person  coming  into, 
**  or  residing  within  the  same,  shall,  for  himself  or  any  other  per- 
^'  son  whatsoever,  either  as  master,  factor,  or  owner,  build,  fit, 
"  equip,  load,  or  otherwise  prepare  any  ship  or  vessel,  within  any 
**  port  or  place  of  the  said  United  States^  nor  shall  cause  any  ship 
'"  or  vessel  to  sail  from  any  port  or  place  within  the  same,  for 
**  the  purpose  of  carrying  on  any  trade  or  traffic  in  slaves,  to  any 
"  foreign  country;  or  for  the  purpose  of  procuring,  from  any  fo- 
**  reign  kingdom,  place,  or  countir\',  the  inhabitants  of  such  king- 
**  dom,  place,  or  country,  to  be  transported  to  any  foreign  coun- 

*  try,  port,  or  place  whatever,  to  be  sold  or  disposed  of,  as  slaves: 
**  and  if  any  ship  or  vessel  shall  be  so  fitted  out,  as  aforesaid,  for 
^  the  said  purposes,  or  shall  be  caused  to  sail,  so  as  aforesaid, 
•*  every  such  ship  or  vessel,  her  tackel,  furniture,  apparel,  and 
**  other  appurtenances,  shall  be  forfeited  to  the  United  States; 

*  and  shall  be  liable  to  be  seized,  prosecuted,  and  condemned,  in 
"  any  of  the  Circuit  Courts,  or  District  Court  for  the  district, 
**  where  the  said  ship  or  vessel  may  be  found  and  seized. 

Sect.  2.  "  And  be  it  further  enacted^  That  all  and  every  person, 
*'  so  building,  fitting  out,  equipping,  loading,  or  otherwise  pre- 
■*  paring,  or  sending  away,  any  ship  or  vessel,  knowing,  or  in- 
•*  tending,  that  the  same  shall  be  employed  in  such  trade  or  busi- 
•*  ness,  contrary  to  the  true  intent  and  meaning  of  this  act,  or  any 
«*  ways  aiding  or  abetting  therein,  shall  severally  forfeit  and  pay 
"  the  sum  of  two-  thousand  dollars,  one  moiety  thereof  to  the  use 
»*  of  the  United  States^  and  the  other  moiety  thereof  to  the  use 
*^  of  him  or  her  who  shall  sue  for  and  prosecute  the  same." 
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1800.  The  facts  were  proved,  9$  a^ted  in  th«  decbu'^tion,  but  ti» 
defendant's  counsel  m»de  two  objections  tp  the  jih^sdiction  of 
the  Court:  Xst*  That  this  was  a  suit  under  the  second  section, 
and  the  Circuit  Court  could  ,not  take  original  cognii^ance  of  a| 
case  of  penalty,  or  forfeiture,  as  the  judicial  act  expressly  de* 
clared,  tnat  the  District  Court 'should  have  ^^  exclusive  onginaL' 
^^  cognizance  of  all  suits  for  forfeitures  and  penalties  incimdi 
"  under  the  laws  of  the  United  States*'*  1  voL  p.  53,  4.  «.  9. 
2d.  That  the  offence  was  comniitted,  in  the  state  of  New^Torii 
and  ought  to  be  tried  there,  upon  the  principles  of  the  com* 
mon  law,  adopted  by  the  constitution  of  the  United  States^  ^»i 
various  acts  of  congress.  Const,  art,  3.  s*  2.  1  voL  29.  «•  6T«. 
Amendtn.  Const,  art.  8,  9.  4  Slack.  Conu  350.  3  BL  Com.  359, 
360.    2  DaU.  Rep.  335. 

It  was  agreed,  that  a  verdict  should  be  given  for  the  plaintiff 
subject  to  the  opinion  of  the  Court  on  the^e  points;  and  aftet 
argument  by  E.  Tilghmanj  for  the  plaintiff,  and  Leoy^  for  4e 
defendant, 

The  Court  declared,  that  they  had  no  jurisdiction  of  the 
cause;  and  directed  a  nonpros.,  to  be  entered. 
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CIRCUIT  COURT, 

PENNSYLVANIA  DISTRICT. 


October  Term  1800. 

Present  Paterson,  Associate  Judge  of  the  Supreme  Couit* 
Peters,  District  Judge. 


HoUingsworth  versus  Fry, 

IN  equity.  The  bill,  after  setting  forth  a  variety  of  transactions 
between  the  parties,  relative  to  a  tract  of  land,  mills,  and  mill 
race,  in  Daitphin  county,  states,  that  on  the  trial  of  a  writ  of 
partition  for  the  premises,  they  consented  to  withdraw  a  juror, 
and  entered  into  the  following  agreement,  dated  the  19th  of 
November  1790: 

"  It  is  mutually  agreed,  that  judgment  shall  be  entered  for  the 
^  defendant  on  the  day  in  bank,  on  the  3d  of  January  next»  un- 
**  less  the  said  plaintiff,  or  Robert  Ralston^  ms  assignee,  shall 
''  previous  thereto,  by  such  good  and  unexceptionable  securities, 
'^  in  such  sum,  and  in  such  manner,  as  shall  be  approved  of  by  the 
^  honourable  Judges  of  this  Court,  engage  for,  and  secure,  tlie 
•*  payment  of  one  moiety  of  all  monies,  which  the  defendant 
^  hath  advanced,  or  expended,  or  shall  appear  to  be  reasonably 
**  entided  to,  for,  or  by  reason  of,  his  improvement  of  the  lands 
"  in  question,  or  for  any  matter  relative  thereto,  or  of  any  other 
^  lands  held  in  common,  or  jointly,  between  the  said  parties, 
"  within  six  months  from  the  said  3d  day  of  Januarij  next.  But, 
*^  in  case  such  unexceptionable  security  shall  be  given,  and  a  ^ 
^  question  shall  arise  as  to  the  quantum  of  the  monies,  to  which 

*  the  defendant  shall  be  entided,  then  John  Kean^  Joshua  Elder ^ 

*  and  John  Carson^  gentlemen,  or  any  two  of  them,  shall  deter- 
^  mine  the  said  sum,  on  full  hearing  of  the  said  parties,  their 
^  witnesses,  and  proofs.    And  in  case  of  a  full  conformity  there- 
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1800.  ^^  to,  and  the  money  being  fully  paid  and  discharged  as  afoit- 
\_,^,^r^^  ^^  said,  within  the  said  period  of  six  months,  and  not  otherwise, 
^  that  then  judgment  shall  be  entered  in  this  action,  not  only  for 
^'  the  lands  in  the  declaration  mentioned,  but  of  all  lands  and 
^^  mills  held  jointly,  or  in  common  between  them  the  said  par- 
'*  ties,  by  virtue  of  any  article  between  them,  or  between  them 
^^  and  yohn  Fisher^  made.  But  if  the  monies  so  due  shall  not  be 
^  paid  and  discharged  within  the  said  period,  the  defendant  shall 
^^  hold  the  said  lands  free  and  discharged  from  the  claims  of  the 
^*  said  plaintiff,  and  all  persons  claiming  under  lum;  and  judg- 
**•  ment  shall  in  such  case  be  entered  for  him  in  this  action." 

It,  also,  appeared  from  the  pleadings  and  exhibits  that  the 
bond,  required  by  the  agreement,  was  duly  executed  on  the  part 
of  the  plaintiff;  that  the  referees  undertook  the  business  of  the 
reference;  and  that  on  the  13th  of  April  1791,  the  following  re- 
port was  filed: 

"  We  the  referees,  &c.  report  that,  after  hearing  the  pardes, 
*'  their  allegations,  and  witnesses,  and  investigating  their  accounts 
"  and  vouchers,  we  are  of  opinion,  that  George  Fry  is  reasonably 
^  entided  to  the  sum  of  3646/.  6*.  2^.  specie;  that  being  the  one 
**  moiety,  or  half  part,  of  his  expenditures  on  the  lands,  mills,  and 
*'  their  appurtenances,  in  question,  after  giving  yohn  HoliingS'^ 
^^  worth  credit  for  the  money  by  him  expended  on  the  same 
«  lands." 

It,  also,  appeared,  that  the  plaintiff  filed  a  number  of  excep- 
tions, which  the  Supreme  Court,  after  argument,  over-ruled  onj 
the  2d  of  yuly  1791,  and  gave  judgment  on  the  report;  and  that, 
on  the  26tn  of  September  1796,  the  complainant  sent  his  son,  lo; 
tender  to  the  defendant,  the  amount  of  the  report,  in  his  favour;  | 
which  the  defendant  refused  to  accept.  ^ 

Upon  these  general  premises,  the  bill  proceeded  to  complain,' 
that  the  defendant  had  appeared  in  the  Supreme  Court,  by  his! 
counsel,  on  the  2d  of  ^uiy  1791,  alleging  the  exceptions  to  the| 
report  to  be  untrue,  whereas  the  complainant  avers  that  they  were] 
true ;  that  although  notice  had  been  given  to  produce  books  andj 
accounts,  none  were  produced  on  the  hearing  in  Court;  that  tfaej 
conduct  of  the  referees  was  improper  in  various  particulars;; 
that  the  books,  accounts,  and  statements,  laid  by  the  defendant; 
before  the  referees,  were  untrue  and  fraudulent;  that  the  defend-! 
ant  suppressed  several  material  documents,  which  he  alone  pos^ 
sessed;  and  that  the  value  of  a  moiety  of  the  property  in  dispute^ 
.   is  at  least  10,000/.  ' 

The  bill  concluded  with  a  prayer  for  a  perpetual  injunction,^ 
against  all  proceedings  on  the  judgment;  for  a  discoveiy  and 
account;  for  a  partition  of  the  premises;  and  for  general  re- 
tief. 
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To  this  bill,  the  defendant  filed  a  plea  and  answer:  Ist.  Plea  1800. 
in  bar,  «  former  bill  in  equity,  for  the  same  cause,  filed  by  the  \-^y^.^ 
complainant  on  the  24th  of  April  1792;  demurrer  to  the  bill,  and 
joinder  in  demurrer;  and  a  decree,  in  April  term  1*796,  pro- 
nouncing the  demurrer  to  be  sufficient,  and  dismissing  the  bill; 
which  decree  remains  unreversed  and  in  full  force.  2d.  Plea  in 
bar,  the  judgment  of  the  Supreme  Court  of  Fennsi/hania^  (a  com- 
petent tribun^)  upon  the  agreement,  reference,  and  d-eport,  which 
judgment  remains  still  in  force ;  with  an  averment  that  the  com- 
plainant did  not,  within  six  months  after  making,  or  filing,  the 
report,  nor  after  the  exceptions  were  over-ruled  (which  excep- 
tions  contained  all  the  matter  alleged  ^n  the  bill)  and  the  judg- 
ment rendered,  pay,  or  offer  to  pay,  to  the  defendant,  the  said 
sum  of  3646/.  6s.  2|k  or  any  part  thereof.  3d.  Answer,  That  the 
judgment  was  fairly  obtained;  that  the  defendant  did  not  sub- 
mit to  the  referees  any  books,  accounts,  or  statements,  that  were 
untrue;  or  fraudulent,  nor  suppress  any  material  documents;  that 
on  the  26th  of  September  1796,  the  complainant's  son  came  to 
him  with  a  bank  bill;  but  never  before  that  time;  and  that  the 
defendant  had  been  exposed  to  all  intermediate  expenses  and 
casualties,  &c. 

A  general  replication  was  filed ;  and,  after  argument,  the  fol- 
lowing opinion  was  delivered,  Judge  Peters,  declining  to  take  a 
part  in  the  decision: 

Paterson,  Justice.  The  great  rule  of  interpretation,  with  re- 
spect to  deeds  and  contracts,  is  to  put  such  a  construction  upon 
them  as  will  effectuate  the  intention  of  the  parties,  if  such  inten- 
ti<m  be  consistent  with  the  principles  of  law.  In  the  present  case, 
there  is  no  difficulty  in  coming  at  the  intention,  as  it  is  clearly 
and  forcibly  expressed  in  the  agreement,  and  is  capable  of  re- 
ceiving one  construction  only.  The  time  of  payment  is  made  a 
substantial,  and  not  a  mere  formal,  circumstance ;  it  enters  into 
the  essence  of  the  contract;  and,  therefore,  must  be  obser\'^ed. 
The  Court  cannot  decree  against  the  legal  and  express  stipula- 
tion of  the  parties  themselves.  The  situation  of  the  parties,  the 
nature  of  the  property,  and  the  speculative  spirit  of  the  project, 
were  powerful  inducements  for  drawing  up  the  agreement,  in  the 
plainest  and  strongest  terms,  so  as  to  leave  no  doubt  as  to  the  in- 
tention, and  to  render  the  time  of  performance  a  cardinal  point. 

Again,  if  the  agreement  would  admit  of  another  construction, 
the  complainant,  under  the  circumstances  of  the  case,  comes  too 
late  to  avail  himself  of  it.  The  door  of  equity  cannot  remain 
open  for  ever.  The  complainant  did  not  make  a  tender  of  the 
money,  till  a  lapse  of  five  years  after  the  termination  of  the  time 
limited  by  the  contract.  So  far  was  he  from  using  legal  diligence, 
that  he  has  been  guilty  of  gross  delay.  In  cases  of  the  present 
kind,  equity  will  not  suffer  a  party  to  lie  by  till  the  eveut  ol  the 
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1800.  *'  Question  for  the  opinion  of  the  Court.  Is  the  defendant 
Cy.^^  "  (one  of  the  underwriters,  on  the  Philadelphia  policy,  of  the  ITth 
"  of  October  1 796)  liable  to  make  any,  and,  if  any,  what  contribu. 
"  tion  to  the  plaintiff,  upon  the  loss  so  paid  as  aforesaid  by  him? 
"  Or,  in  other  words.  Is  the  defendant  liable  to  pay  more  than  the 
*'  amount  of  the  loss,  beyond  the  sum  previously  insured? 

"  If  the  Court  shall  be  of' opinion  in  the  affirmative,  then  judg- 

"  ment  shall  be  entered  for  the  plaintiff,  in  such  sum  as,  upon  the 

•    "  principles  established  by  the  Court,  shall  be  foimd  due.     But, 

"  if  the  Court  shall  be  of  opinion  in  the  negative,  then  judgment 

'*  shall  be  entered  for  the  defendant." 

After  argument,  the  opinion  of  tlie  Court  was  delivered  by. 
the  presiding  Judge,  in  the  following  terms: 

Paterson,  Justice.  The  case  before  the  Court  is  that  of 
a  double  insurance;  and  the  question  is,  whether' the  insurer? 
shall  contribute  rat^ably,  or  shall  pay  according  to  priority  of 
contract,  until  the  insured  be  satisfied  to  the  amount  of  his  loss. 
The  law  on  this  subject,  is  different  in  different  nations  of  Eu- 
rope^ owing  to  the  diversity  of  local  ordinances,  which  have  been 
made  to  regulate  commercial  transactions.  By  the  ordinance  of 
one  country,  the  contract  is  declared  to  be  void,  and  a  forfeiture 
superadded;  whereas,  by  the  ordinances  of  other  countries,  the 
contract  is  merely  void,  without  any  forfeiture.  By  the  ordinance 
of  Spaiiiy  if  a  policy  be  signed  on  the  same  day  by  several  per- 
sons, the  first  signer  becomes  first  responsible,  and  so  on  till  the 
insured  receive  full  satisfaction  to  the  value  of  his  loss;  the  poste- 
rior insurers  being  liable  only  for  the  deficiency,  and  that,  too, 
according  to  the  order  of  priority.  But,  in  such  case,  by  the  or- 
dinance of  Frajice^  the  several  insurers,  on  the  same  day,  shall 
contribute  rateably  to  make  up  the  loss ;  whereas,  by  the  same 
ordinance,  if  the  policies  bear  date  on  different  days,  the  rate  of 
contribution  is  rejected,  and  that  of  priority  established ;  or,  in 
other  words,  if  the  first  policy  absorb  the  loss,  or  amount  to  the 
value  of  the  goods  insured,  the  posterior  insurers  are  not  liable, 
but  shall  withdraw  their  insurances,  after  retaining  a  certain  per 
rentage.  The  solvency  of  the  first  insurer  to  the  full  value  being 
assumed,  the  ordinance  is  predicated  on  the  principle,  that  there 
remains  no  property  to  be  insured,  and,  of  course,  no  risk  to  be 
run.  But  suppose  the  solvency  of  the  first  insurer  should  become 
doubtful,  what  course  is  to  be  pursued?  As  this  is  a  risk,  it 
ought  to  be  provided  against;  and,  accordingly,  we  find,  diat 
some  of  these  ordinances  have  declared,  that  such  insurer's  solva- 
bility may  be  insured.  It  is  obvious,  that  this  is  a  point  of  great 
delicacy;  for,  by  questioning  the  solvency  of  a  merchant,  yon 
wound  his  credit,  and,  perhaps,  cast  him  into  a  state  of  bank- 
ruptcy. Most,  if  not  all,  of  these  ordinances,  are  of  ancient  date, 
and  were  calculated  for  the  then  existing  state  of  commerce  in 
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the  several  countries,  which  formed  them.  It  is,  however,  evident,  1 800- 
that  the  law  merchant  varies  in  different  nations,  and  even  in  K^^yr^ 
the  same  nation  at  different  .times.  The  course  of  trade,  local 
circumstances,  commercial  interests,  and  national  policy,  induce 
to  some  variation  of  the  rule.  The  law  in  this  particular,  as  it 
was  understood  and  practised  in  England^  'prior  to,  and  at  the 
commencement  of,  our  revolution,  was  different  from  the  rule, 
which  prevailed  in  France^  Spain,  and  other  countries,  imder  their 
local  ordinances.  A  double  insurance  is,  where  the  same  man  is 
to  receive  two  sums  instead  of  one,  or  the  same  sum  twice  over 
for  the  same  loss,  by  reason  of  his  having  made  two  insurances 
upon  the  same  ship,  or  goods.  In  such  case  the  risk  must  be  the 
same.  This  kind  of  insurance  is  agreeable  to  the  practice  and 
law  of  England,  and  is  considered  as  being  foimded  in  utility, 
convenience,  and  policy.  In  the  case  of  Godin  and  others  v.  The 
London  Assurance  Company,  in  February  1758,  Lord  Mansfield, 
in  delivering  the  opinion  of  the  Court,  expressed  himself  as  fol- 
lows: 

"  As  between  them,  and  upon  the  foot  of  commutative  justice 
*'  merely,  there  is  no  colour  why  the  insurers  should  not  pay  the 
**  insured  the  whole:  for  they  have  received  a  premium  for  the 
*'  whole  risk. 

"  Before  the  introduction  of  wagering  policies,  it  was,  upon 
"  principles  of  convenience,  very  wisely  established,  *  that  a  man 
**  should  not  recover  more  than  he  had  lost.*  Insurance  was  con- 
^  sider^d  as  an  indemnity  only,  in  case  of  a  loss :  and,  therefore, 
"  the  satisfaction  ought  not  to  exceed  the  loss.  This  rule  was  cal- 
"  culated  to  prevent  fraud;  lest  the  temptation  of  gain,  should 
'^  occasion  unfair  and  wilful  losses. 

"  If  the  insured  is  to  receive  but  one  satisfaction,  natural  jus- 
"  tice  says,  that  the  several  insurers  shall  all  of  them  contribute 
"  pro  rata,  to  satisfy  that  loss  against  which  they  have  all  insured. 

"  No  particular  cases  are  to  be  found,  ujjon  this  head ;  or,  at 
"  least,  none  have  been  cited  by  the  counsel  on  either  side. 

**  Where  a  man  makes  a  double  insurance  for  the  same  thing, 
"  in  such  a  manner  that  he  can  clearly  recover  against  several 
"  insurers,  in  distinct  policies,  a  double  satisfaction,  the  law  cer- 
"  tainly  says,  *  that  he  ought  not  to  recover  doubly  for  the  same 
^  loss,  but  be  content  with  one  single  satijaction  for  it.'  And  if 
"  the  same  man  really,  and  for  his  own  proper  account,  insures 
*'  the  same  goods  doubly,  though  both  insurances  be  not  made 
^^  in  his  own  name,  but  one  or  both  of  them  in  the  name  of  a?i^ 
"  other  person,  yet  that  is  just  the  same  thing;  for  the  same  per - 
*'  son  is  to  have  the  benefit  of  both  policies.  And  if  the  xvhole 
"  should  be  recovered  from  one,  he  ought  to  stand  in  the  place  of 
**  the  insured,  to  receive  contribution  from  the  other,  who  was 
*'  equally  liable  to  pay  the  whole.''  1  Burr*  492. 
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1 800.  In  the  case  of  Netvby  \.  Reed^  at  sittings  after  term,  in  1 763, 2jBL 
^—^■^  Rep.416-  die  same  doctrine  is  laid  down,  agreed  to, and  confirmed. 
For  "  it  was  ruled  by  Lord  Mansfield^  Chief  Justice,  and  agreed  to 
*'  be  the  course  of  practice,  that  upon  a  double  insurance,  though 
"  the  insured  is  not  entitled  to  two  satisfactions;  yet,  upon  & 
**  first  action,  he  may  recover  the  whole  sum  insured,  and  may 
"  leave  the  defendant  therein,  to  recover  a  rateable  satisfactioD, 
"  from  the  insurers." 

These  cases  have  never  been  contradicted,  and  must  be  deci- 
sive on  the  subject.  The  law,  as  stated  in  the  above  adjudica- 
tions, is  recognized  by  Park  and  Mtlkr^  two  recent  and  respec- 
table writers  on  marine  insurances.  Such  being  the  law  of  Eng- 
land^ as  to  double  insurances,  before  and  at  the  commencement 
of  our  revolution,  it  was  also  the  law  of  this  country,  and  is  so 
now.  It  is  of  authoritative  force,  and  must  govern  the  present 
case.  Besides,  if  the  Court  were  at  liberty  to  elect  a  rule,  I  should 
adopt  the  English  regulation,  which  divides  the  loss  rateably 
among  the  insurers.  It  is  the  most  convenient,  equal,  and  con- 
sonant to  natural  justice,  and  has  been  practised  upon,  nearly  half 
a  century,  by  the  first  commercial  nation  in  the  world.  I  am  not 
clear,  that  the  practice  of  France  is  not  in  conformity  with  this 
rule ;  for  it  is  probable,  that  they  open  but  one  policy,  bearing  the 
same  date,  though  signed  at  different  times,  or  diflferent  policies 
of  the  same  date ;  in  either  of  which  cases,  by  the  French  ordi- 
nance, the  insurers  contribute  rateably  to  satisfy  the  loss  sustained 
by  the  insured.  If  so,  it  is  precisely  the  English  and  ^fnerican 
rule.  Equality  is  equity.  This  maxim  is  particularly  applicable 
to  commercial  transactions;  and,  therefore,  the  rule  of  contribu- 
tion ought  to  be  favoured.  The  pressure,  instead  of  crushing 
an  individual,  will  be  sustained  by  several,  and  be  light.  The 
result  is,  that  the  defendant  must  contribute  rateably  to  make  up 
the  loss  of  the  insured. 

Judgment  for  plaintiff. 
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CIRCUIT  COURT, 

PENNSYLVANIA  DISTRICT. 


May  Term  1801. 

Present  Tilghman,  Chief  Judge. 
Basset,  and  *)  ^.      .    t  j 
Griffiths,  j  Circuit  Judges. 


Hurst's  Lessee  versus  Jones, 

A  FORMER  ejectment,  between  the  same  parties,  for  the 
same  land,  had  been  non  prosed;  but  the  costs  of  suit  re- 
mained unpsud. 

The  defendant's  counsel  objected  to  the  trial  of  the  present 
ejectment,  until  the  costs  of  the  former  were  paid.. 

By  the  Court.   The  objection  is  reasonable  and  just.    The 
,  defendant  cannot,  under  such  circumstances,  be  compelled  to 
proceed  to  a  trial. 

The  cause  continued. 

Rawkj  for  the  plaintiff. 

£.  Ttlghmariy  for  the  defendant. 


Hollingsworth  versus  Duane. 

IN  this  case  (which  was  an  action  for  a  libel)  the  defendant 
filed  a  plea  to  the  jurisdiction  of  the  Court,  on  the  ground, 
that  he,  as  weQ  as  the  plaintiff,  was  a  citizen  of  Pennsylvama* 
Issue  being  joined  on  that  fact,  it  was  found,  by  the  Jury,  that 
the  defendant  was  not  a  citizen;  and  thereupon,  in  consequence 
of  a  previous  agreement,  a  venire  issued  to  ascertain  the  quart* 
turn  of  damages,  which  the  verdict  setded  at  600  dollars.  After 
Vol.  IV-  2Z  the 
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1801.    the  verdict  was  given,  it 'appeared  that  one  of  the  jurors  was  an 
w-yi/  alien ,  and  Dallas  obtained  a  rule  to  dhow  cause,  why  the  verdict 
should  not  be  set  aside  for  that  reason. 

On  the  argument,  in  support  of  the  rule,  it  was  contended^ 
1st.  That  the  trial  by  jury,  entire,  was  anxiously  adopted  by  the 
United  States^  as  well  as  by  this  state;  including  the  right,  and 
causes,  of  challenge  as  at  common  law,  in  civil  and  in  criminal 
eases.  1  voL  State  Laws,  App.  55.  s.9,lU  (DalLedit.)  Ibid.  5&. 
s.  25.  3  voh  36.  «.  9.  6.  4  vol*  Acts  Conf.  p.  25.  art.  8, 9.  1  xjoL 
State  Lawsy  p.  134.  s.  4.  DalJ.  edit.  2  vol  802.  s.2.  3  voL  606. 
^.  16»  2  vol.  264.  s.  9.  12.  3.  1  voL  Acts  Cong.  113.  s.  30.  3id. 
68.  s.  39.  3d.  That  on  principle,  as  well  as  on  authority,  alien* 
age  was  a  cause  of  challenge  to  a  juror  before  verdict.  3  B^tatc 
LawSy  Const,  art.  8.  1  vol.  Acts  Cong-.  Const,  art.  6.  Ibid.  67.  ** 
^  29.  1  lioll.  Abr.  657.  Co.  Lift.  156.  b.  3  Bl.  Com.  362.  Gili.  P. 
C.  94.  1  Ball.  Rep.  74.  3d.  That  if  the  cause  of  challenge  was 
unknown  when  the  jury  was  qualified,  it  maybe  used  to  set  aside 
the  verdict^  as  for  a  mistrial.  3  Dall.  Rep.  5X5.  11  Mod.  119« 
2  Wood.  352.  An.  Reg.  1790.  p.  46.  2  Ld.  Raym.  1410.  1  Stra. 
C40.  1  vol.  Acts  Cong.  6.  s.  17.  2  Stra.  1000.  593. 

E.  Tilghman  and  Ingersoll^  in  opposition  to  the  rule,  contended, 
1st.  That,  in  Pennsylvania,  alienage  was  not  a  cause  of  challenge 
to  a  juror.  But,  2d.  That  the  objection  was  too  late  after  the 
juror  was  sworn,  and  the  verdict  was  given. 

The  Court,  after  a  long  advisement  upon  t\)e  subject,  seemed 
to  think,  that  alienage  might  have  been  a  cause  of  challenge,  be- 
fore the  juror  was  sworn;  but,  upon  an  extensive  review  of  the 
authorities,  they  decided,  that  advantage  could  not  be  taken  of  it, 
after  verdict. 

Rule  discharged.  (1) 


Penn  versus  Buder.  Penn  versus  Penn. 

Butler  versus  Penn.  Same  versus  Same. 

THESE  were  bills  in  equity,  involving  a  great  variet}'  of  facts, 
respecting  the  disposition  of  the  estates  of  the  late  proprie- 
tary family:  but  the  principal  object  of  all  of  them^  was  submit- 
ted for  the  opinion  oi  the  Court,  on  the  following  agreement: 

^^  It  is  agreed,  that  these  suits  be  submitted  for  the  opinion  of 
^''  the  Court,  upon  the  following  statement  of  facts,  admitted  by 

(1)  Since  the  discussion  of  this  case«  the  marshal  has  been  directed  not  to 
retui  n  aliens  upon  the  panel;  and.  in  many  instances,  when  aliens  hare  been 
returned,  the  state,  as  well  as  the  faderal.  Courts  have  discharged  tfaem,i^ion 
tbeir  own  appticction. 

« an 
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••*  ril  the  parties,  except  the  fact,  that  Anthony  Butler^  for  his    1801. 

**  (nvn  accommodation^  and  -without  the  consent^  knowledge j  or  ap-  \mm^mmJ 

**  probation^  of  John  Penn  the  elder^  took,  inter  alia^  in  part  pay- 

^^  ment  of  certain  sales  herein  after  mentioned,  certain  bonds  and 

^  mortgages,  in  the  joint  names  of  John  Penn  the  elder,  and 

**  yohn  Penn  the  younger,  as  obligees  and  mortgagees;  which 

**  tact,  it  is  agreed,  shall  be  decided  by  the  Court,  on  evidence  to 

*^  be  produced ;  and  that  such  formal  decrees  be  eventually  drawn 

**  and  entered  in  each,  as  will  effectuate  the  opinion  which  th<i 

*'  Court  shall  pronounce. 

**  Case.  John  Penn  the  elder,  and  John  Penn  the  younger, 
**  after  the  act  of  assembly  of  Pennsylvania^  passed  November 
**  27th  1779,  entitled  "  an  act  for  vesting  the  estates  of  the  late 
*^  proprietsffies  of  Pennsylvania  in  this  commonwealth,*'  remaiiv- 
^^  ed  seised  and  possessed,  as  tenants  in  common,  of  all  their 
^  manors,  reserved  tracts,  &c.  in  Pennsylvania^  with  power  to 
**  sell  in  fee:  three-fourth  parts  being  the  property  of  y^An  Penn 
♦*  the  younger;  and  one-fourth  part  being  the  property  of  John 
«  Perm  the  elder.  On  the  19th  of  November  17 87 i  John  Penn  the 
**  elder  appointed  John  F*  Mi^in  his  attorney,  with  power  to 
**  sell  and  convey,  &c.  to  receive  payment  for  lands  sold  either 
^  in  money  or  securities;  and  to  substitute  any  agent  or  agents* 
*'  And  on  the  ^3d  oi  December  1737,  John  F.  Miffiin  substi» 
**  tuted  Anthony  Butler.  On  the  29th  day  of  June  in  the  year 
^  1787,  John  Penn  the  younger,  appointed  Robert  Millegan  and 
**  John  F.  Miffl'in  his  attomies,  with  power  to  sell,  axid  convey, 
^  &c.  to  receive  payment  for  ^ands  sold,  either  in  money  or  se- 
•  curities;  and  to  substitute  any  agent  or  agents.  And  on  the 
•*  29th  day  of  June  in  the  year  1787,  Robert  Millegan  axid  John 
^'  F.  Mifflin  substituted  Anthony  Butler.  John  Penn  the  younger 
**  afterwards  revoked  the  Jx)wer  of  attorney,  which  he  had  grant- 
«  ed  to  Robert  Millegan  and  John  F.  Mifflin.  And  on  the  29th 
<*  of  April  1788,  John  Penn  the  younger  appointed  the  said  An- 
**  thony  Butler  his  attorney,  with  powers  to  sell  and  convey,  and 
**  to  receive  in  payment  mopey  or  securities, 

**  By  virtue  of  the  several  powers  above  stated,  Anthony  But- 
^^  ler  did,  at  sundry  times,  sell  several  tracts  of  land,  belonging 
^  to  the  said  John  Penn  the  elder,  and  John  Penn  the  younger, 
^  as  tenants  in  common,  in  the  proportions  aforesaid;  and  in 
•*  payment  therefor  (inter  alia)  took,  for  his  own  accommodation, 
**  without  the  consent,  knowledge,  or  approbation,  of  the  said 
^  John  Penn  the  elder,  certain  bonds  and  mortgages,  in  the  joint 
"  names  of  John  Penn  the  younger,  and  John  Penn  the  eider, 
**  as  obligees  and  mortgagees.  After  the  time  of  taking  the  said 
^  bonds  and  mortgages,  to  wit,  on  the  9th  of  February  1795,  . 
^  John  Penn  the  elder  died,  leaving  Arine  Penn  and  John  F. 
**  Mifflin  e?:ecutrix  and  executor  of  his  last  will  and  testamt  nt, 

*♦  Tber^ 
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1801.  ^^  There  are  in  the  hands  of  Anthony  Butkr^  a  nuinber  of 
i-i^y—^  ^^  bonds  and  mortgages,  taken  as  aforesaid,  in  each  and  aH  of 
^^  which  bonds  and  mortgages,  the  said  John  Penn  the  younger 
^  is  interested  three  undivided  fourth  parts ;  and  the  afoFesaid 
''  executors  of  John  Penn  the  elder  are  interested  the  other  one 
"  undivided  fourth  part.  » 

"  Questicms.  1st.  Whether  John  Penn  the  younger,  as  sur- 
"  vivmg  obligee  and  mortgagee,  is  entitled  to  have  and  receive 
"  from  Anthony  Butler^  all  the  said  bonds  and  mortgages,  for  the 
"  purpose  of  collecting  and  distributing  the  money  uiereby  se- 
^^  cured  and  made  payable,  according  to  the  respective  interests^ 
'*  of  the  parties? 

"  2d.  Or,  whether  the  executors  of  John  Penn  the  elder,  are 
^^  entitled  to  receive  one  fourth  part  in  value  of  the  said  specific 
^^  bonds  and  mortgages,  for  their  separate  use  and  benefit? 

"  3d.  Or,  whether  the  Court  will  consider  the  bonds  and  mort- 
^^  gages,  under  the  circumstances  of  the  case,  as  several,  as  weO 
^^  as  joint,  to  be  followed  with  the  ccsisequences  inferable  fxom 
•  "  such  principle?** 

On  the  hearing,  Mr.  Butler^s  testimony  stated,  "  that  he  was, 
at  first,  the  separate  agent  of  John  Penn,  the  younger,  when  Mr- 
T.  Francis  was  the  separate  agent  of  John  Penn^  die  elder;  that 
during  this  period  the  bonds,  for  purchase  money  of  lands  sold, 
were  separately  taken,  according  to  the  interests  of  the  parties; 
that  in  September  1787,  he  became  the  agent  of  both  the  Penns^ 
but  continued,  for  sometime,  to  take  separate  bonds;  that  the 
purchasors  complained  of  the  expense  of  giving  separate  bonds 
and  mortgages,  and  he  then  determined  to  ta]ke  them  for  the 
joint  use  of  his  principals ;  that  he  received  no  instructions  upon 
the  subject,  from  either  party ;  and  that  he  was  not,  in  fact,  aware 
of  any  difference  between  taking  the  bonds  joindy  or  severally •" 
It,  also,  appeared,  that  Mr.  y.  R.  Coates  had  been  appointed  the 
agent  of  John  Penn,  the  younger;  and  the  general  question  was, 
whether  Mr.  Butler  should  be  directed  to  deliver  up  the  joint 
bonds  and  mortgages  to  him,  as  the  agent  of  the  sundving  obligee? 

IngersoU  and  Mifflin  contended,  against  the  claim  of  the  sur- 
viving obligee,  1st. "That  it  was  founded  merely  on  the  mistake, 
and  misapprehension,  of  the  agent,  acting  for  two  parties,  having 
distinct  interests,  and  giving  separate  powers.  2d.  That,  under 
such  circumstances,  a  Court  of  equity  can,  and  ought  to,  appor- 
tion the  securities,  by  a  fair  division  of  them;  so  that  each  party 
may  possess  the  entire  interest  and  remedy  in  his  proportion. 
3d.  That  even  if  an  apportionment  could  not  be  made,  the  Court 
will  appoint  a  receiver,  to  collect  and  divide  the  joint  fund,  in  the 
regular  proportions.  On  these  points,  the  following  books  were 
cited:  3  P.  fVms.  158.  21  Fin.  Abr.  509./>/.4.  Carth.  !(>•  1  £y. 
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Hr.  293.    3  Vez.jun.  628.  631.  399.    2  Com.  Dig.  255.  258.    1801. 
i  Eq.  Abr.  290*  A.  ^'"-"y-^ 

Hawk  and  Dallas^  in  support  of  the  claim  of  the  surviving 
jibligee,  urged,  1st.  That  the  point  of  law  is  clearly  in  favour  of 
if  the  claim;  aoid  to  set  aside  a  plain  rule  of  law,  there  must  be 
itrong,  c6ntFOuling,  principles  of  equity,  in  favour  of  the  opposite  ^ 
larty.  2d.  That  the  act  of  taking  joint  securities  was  not  a  mis- 
ake,  or  error;  but  a  deliberate  act  for  the  accommodation  of 
chasors.  3d.  That  there  was  no  suggestion  of  a  fraud,  a 
ach  of  trust,  wilful  lachesy  or  probable  insolvency,  in  reference 
the  surviving  obligee.  4th.  That  there  is,  therefore,  no  foun- 
ition  for  the  interposition  of  the  Court  to  appoint  a  receiver; 
to  justify  9  Court  of  equity  in  compelling  the  parties  to  ac» 
iede  to  an  arbitrary  apportionment  of  the  securities.  On  these 
loints  were  cited,  Teh.  177.  Vent.  34.  3  Dy.  350.  Sheph.  363. 
156.  2  BratunL  207.  I  Eq.  Abr.  29a  2  Pow.  263.  Ambl.  311. 
\DalL  Rep.  248.  Wallace  v.  Fitzsimona.  2  Com.  Dig.  110.  209. 
tt3.  255.    2  Vern.  556. 

The  Court  were  decidedly  of  opinion,  that,  at  law,  the  sur- 
'  ig  obligee  was  entitled  to  the  possession  of  the  joint  securi- 
diat  he  might  recover  the  amount;  and  that  there  was  no 
id  laid,  on  the  present  occasion,  for  the  interposition  of  a 
of  equity.  (1) 

^.(1)  On  this  clear  intimation  of  the  opinion  of  the  Court,  M^.  Coates  liberally 
larcd,  that  if  the  executors  of  ^ohn  Petuh  the  elder,  would  concur  in  piving 
immediate  possesaion  of  the  securities,  he  would  not  charge  a  commission, 
foottecting'  and  paying  their  proportion  of  the  amount;  and  the  proposition 
,  accordingly^,  agreed  to, 

{ 

\ 

I 


Digitized  by 


Googk 


CIRCUIT  COURT^ 

PENNSYLVANIA  DISTRICT. 


May  Term  1802. 

Present  Tilghman,  Chief  Judge. 


The  United  States  versus  Conyngham  ei  cU. 

THIS  cause  came  before  the  Court,  on  a  case  stated  for  the 
opinion,  in  the  following  terms:  j 

"  At  the  term  of  September  1798,  judgment  was  obtainedl 
S*'  the  Supreme  Court  of  Pennsylvania^  at  3ie  suit  of  jfohn  Trm 
"  et  al.  V.  Francis  and  ^ohn  West,  for  1365/.  Ss^  9</.  debt,  a 
"  6d.  costs. 

"  A  Jieri  facias  issued  under  the  said  judgment,  returnable 
"  December  term  1798,  under  which  certain  goods  and  du 
^^  tels,  (1)  belonging  to  the  defendants,  were  levied  on  and  taki 
**  in  execution,  by  the  sheriff  of  the  county  of  Philadelphia^  \ 
^*  the  8th  day  of  Jamtary  1799.  j 

"  The  8th  of  January  1799,  the  said  John  Travis  and  othd 
^^  plaintiffs  in  the  said  action,  for  a  full  and  valuable  considd 
^^  tion,  to  them  paid  by  the  defendants  in  this  action^  assign 
**  the  judgment,  and  all  the  monies  due  thereon,  to  them  the  s^ 
"  David  H.  Conyngham  and  John  M*  Nesbitu 

^^  The  goods  and  chattels  so  as  aforesaid  levied  upon,  wej 
'^  with  the  assent  and  approbation  of  the  said  plaintifBs  in  the  si 
^^  judgment  before  the  said  assignment,  and  by  the  defendants 
'^  this  action  since  the  said  assignment,  and  by  the  sherifT,  lil 
'^  the  assent  and  approbation  aforesaid,  permitted  to  be  and^ 

(1)  It  wag  agreed  on  the  arg^ument  to  state,  that  the  goods  were»  prii 
pally,  household  furniture. 
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Pmain  in  the  possession  of  the  said  Francis  and  John  West  un«    1802. 

^  til  the  levying  of  the  execution  hereinafter  mentioned.  ^^y— i 

f  "At  the  August  sessions  1797,  of  the  ditrict  Court  of  the 

H  United  States^  for  the  Pennsylvania  district,  judgment  was  ob- 

f  tained,  at  the  suit  of  the  United  States^  against  the  said  Fran^ 

^ci*  and  jfohn  West^  under  which  judgment  a  writ  oi  fieri  fa- 

fms  was  issued,  and  on  the  13th  day  of  Jantiary  1800,  was 

Mevied  on  the  same  goods  and  chattels,  then  being  in  the  pos- 

T  sessiwi  of  the  said  Francis  an^  John  West^  or  one  of  them. 

I  "  On  or  about  the  20th  day  ot  April  1801,  after  a  time  had 

*bcen  fixed,  by  the  marshal  of  the  United  States^  for  the  sale  of 

*the  pmpeity  so  levied  on  by  him,  at  the  suit  of  the  United 

}  States^  and  after  advertisements  had  been  put  up  in  the  most 

"public  places,  of  the  city  of  Philadelphia^  notifying  the  time  and 

p  place  of  such  sale,  the  present  defendants,  for  the  first  time, 

'^  gave  notice  of  the  prior  execution  before  mentioned. 

1^ "  Notice  was  given  to  the  marshal,  that  if  he  proceeded  on  the 

l^sale,  an  action  would  be  brought  against  him;  and  it  was, 

*  therefore,  agreed,  that  the  goods  shoidd  be  appraised  by  sworn 

*  sf  praisers,  which  was  done,  and  the  value  thereof,  according 
'to  the  appraisement  amounting  to  1557  dollars  75  cents,  is 
^  admitted  to  be  in  the  hands  of  the  defendants  in  this  action. 

"  The  question  submitted  to  the  Court  is,  whether,  on  the 
^  {receding  circumstances,  the  execution  issued  by  John  Travis 
^etaL  can  be  supported  against  the  execution  subsequently  is- 
sued by  the  United  States. 

^  U  the  Court  shall  be  of  opinion  in  the  affirmative,  then 
judgment  to  be  given  for  the  defendant,  otherwise  for  the 
plamtiff. 
!  "  A.  J.  DALLAS,  for  plaintiflF. 

"  MOSES  LEVY,  for  defendant. 
'^January  30th  1802.'' 

The  question  was  discussed  by  Rccwle  and  Dallas^  for  the 
Btiff^  and  by  Lexvis  and  Levy^  for  the  defendant;  the  former 
ingonthe  authorities  in  the  English  books:  1  Vez.  245,  6. 
?&.  44.  7  Mod.  37.  10  Vin.  Abr.  561.  568.  Peaie.  N.  P.  65. 
M.  320.  Carth.  420.  2  Vern.  238.  Ld.  Raym.  251.  Cowp. 
p.  1  r.  Rep.  729.  1  Esp.  205.  And  the  latter  relying  on  the 
Kcisions  of  the  Courts  of  Pennsylvania^  varying  die  English 
W  of  law,  according  to  the  peculiar  circumstances  of  the  coun- 
)j-  Sec  ante^  p.  165.  208.  213. 

L  The  CotTRT,  after  great  deliberation  and  research,  delivered 
pborate  opinions^  seriatim^  upon  the  principles  and  authorities, 
N^cted  with  the  discussion;  exj^ressed  their  regret  at  differ- 
^irom  the  decisions  of  the  state  Courts;  and,  unanimously, 
f*e  judgment  for  the  plaintiff. 

I  Knox 

! 
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1802. 

'"  ^  ''  Knox  et  aL  versus  Greenleaf. 

CASE.    The    defendant  filed  the  following  plea  in  abate- 
ment: 

**  The  said  James  Greenleaf^  who  is  impleaded  by  the  addi> 
^^  tion  and  description  of  a  citizen  of  the  state  of  Maryland^  br 
"  Jared  IngcrsoU^  his  attorney,  comes  and  defends  the  force  asd 
"  injury^  &c«  and  says,  that  he,  long  before  the  arrest  in  the  present  | 
'^  action,  and  at  die  same  time,  as  well  as  tweh^  months  preced- 
^^  ing  the  said  arrest,  and  continually  afterwards,  was,  and  yet  is^a 
^'  citizen  of  the  state  of  Fennsi/haniay  having  his  permanent  di>  j 
^^  micil  and  residence  in  the  said  state,  or  district,  of  PenmuU  \ 
*'^  vania,  and  not  a  citizen  of  the  state  of  Maryland.    And  me 
^^  said  James  Greenleaf ^  by  his  attorney  aforesaid,  further  aaitfa,  j 
^^  that  according  to  the  constitution  and  laws  of  the  Untied  States^  i 
^^  a  citizen  of  Pennsyhania  cannot  be  impleaded  or  compelled 
^^  to  answer,  by  another  citizen  of  the  same  state,  before  the 
"  Judges  of  the  Circuit  Court,  but  only  in  the  Courts  of  the 
'^  state,  having  competent  jurisdiction  of  the  case.    And  this  he 
"  is  ready  to  verify:  therefore  he  prays  judgment,  if  he  ought 
^^  to  be  compelled  to  answer  the  said  William  to  the  said  plea  m 
«  Court,  &c." 

The  plaintiffs  filed  a  replication,  averring  that  the  defendant  \ 
was  a  cidzen  of  Maryland;  and  issue  being  thereupon  joined,  thiy 
question  was  tried  bel'ore  Griffiths,  and  Basset,  ^^^ciof^ 
Judges^  the  Chief  Judge  declining,  on  account  of  a  family  con-^ 
nexion  with  the  defendant,  to  take  a  judicial  part  in  the  cause« 

,  Upon  the  evidence,  it  appeared,  that  the  defendant  was  a  na- ^ 

tive  of  Massachusetts;  that  he  came  to  Philadelphia  in  1796,  and] 
purchased  a  valuable  house  in  Chesnut-street^  in  which  he  lived,  I 
until  his  pecuniary  embarrassments  and  consequent  imprisonment 
occurred  in  1798;  that  his  clerks  and  servants  continued  after- 
wards to  live  there,  until  the  house  was  sold  to  Mr.  Tilghman\  \ 
that  being  discharged  by  the  Pennsylvania   insolvent  acts  in' 
March  1798,  he  went  to  the  southward,  and  returned  to  Phih' 
delphia  before  the  yellow  fever  of  1798  had  subsided;  that  be- 
tween the  5th  of  November  1798,  and  the  20th  of  January  1799, 
he  applied  to  the  legislature  of  Maryland^  styling  himself  of  that 
state,  for  the  benefit  of  an  insolvent  act,  in  the  nature  of  the 
bankrupt  laws^  that,  on  the  10th  of  January  1799,  an  act  was 
passed  accordingly,  in  which  he  was  described  as  "  of  Prince , 
George  county,"  and  by  which  it  was  provided,  that  the  chancel- 
lor, before  granting  the  benefit  of  the  act,  should  be  satisfied,  by 
competent  testimony,  that  the  defendant  was,  at  the  time  of 
passing  the  act,  "  a  citizen  of  the  United  States^  and  of  this  state;" 
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that  the  defendant  was  discharged  under  this  act,  on  the  SOth  of    1802. 
August  1799;  that  he  returned  to  Philadelphia  m  February  1800;  v^i-y-**^  * 
that  he   removed  from  Philadelphia  to  Northampton  county,  in 
June  of  the  same  year,  has  paid  taxes  there,  and  has  never  left 
me  state  since  j  and  that  he  was  arrested,^  in  the  present  suit,  on 
the  20th  oi  February  1801. 

The  principal  point  discussed,  upon  these  facts,  was,  whether 
the  defendant  was  a  citizen  oi  Pennsylvania^  so  as  to  exclude  the 
jurisdiction  of  the  federal  Court,  the  plaintiiFs  being  themselves 
citizens  of  that  state?  (1) 

For  the  plaintiifs,  it  was  contended,  by  Mqylan^  that  the  de- 
fendant could  only  be  regarded  as  an  inhabitant,  not  as  a  citizen, 
oi  Pennsylvania;  that  he  had  represented  and  proved  himself  to 
be  a  citizen  of  Maryland^  in  August  1799,  or  he  could  not  have 
enjoyed  the  benefit  of  the  act  of  that  state;  and  that  he  had  not, 
upon  the  most  liberal  calculation  of  time,  resided  in  Pennsylva-^ 
nia  long  enough  to  acquire  the  rights  of  permanent  citizenship, 
upon  the  principle  of  the  constitution.  1  voL  Acts  Cong.  p.  55* 
y.  11.    Const.  Penn.  art,  3.  *.  1. 

For  the  defendant,  it  was  contended,  by  Ingersoll  and  DaUaSy 
that  a  citizen  of  one  state,  was,  constitutionally,  entitled  to  be  a 
citizen  of  every  state ;  that  the  acts  of  congress  prescribe  a  mode 
for  naturalizing  aliens,  but  none  for  communicating  the  munici* 
pal  rights  of  citizenship,  to  a  citizen  removing  from  one  state  to 
another;  that  as  to  the  naturalization  of  2X\tnSy  Pennsylvama 
leaves  die  subject  to  the  acts  of  congress;  and  for  the  exercise 
and  enjoyment  of  every  right  of  citizenship,  her  constitution  only 
stipulates,  that  the  party  shall  be  a  citizen,  shall  have  resided  for 
a  specified  time,  and  shall  have  paid  taxes;  that  the  three  requi- 
sites must  be  complied  with,  in  the  case  of  a  native,  as  well  as  of 
an  adopted,  citizen,  for  the  purposes  contemplated;  that,  being  a 
citizen,  absence  from  the  state  does  not  disfranchise,  except  as 
to  the  right  of  electing  and  being  elected,  which  depends  on  re- 
sidence, as  well  as  citizenship;  that  a  citizen  of  Massachusetts 
coming  into  PennsylvaniOj  with  a  view  to  settle,  acquiring  real 
estate,  and  paying  taxes,  is  a  citizen  of  Pennsylvania^  to  every 
purpose,  but  diat,  of  electing,  or  being  elected,  within  the  respec- 
tive periods  prescribed  by  the  constitution ;  and  that  the  laws  of 
MaryUmd  communicate,  instanter^  the  rights  of  municipal  citi- 

(1)  This  action  was  brought  apainst  Mr.  Greenlcaf,  as  indopscr  of  notes  is- 
sued by  MorrU  and  NichoUmy  which  he  had  pledged  as  security  for  his  own 
notes,  given  to  the  plaintiffs.  His  own  notes  were  due  before  he  was  dis- 
charged, under  the  insolvent  act;  but  the  notes,  of  which  he  was  indorsor,  be- 
came due  afterwards.  This  afforded  matter  for  argument,  but  did  not  appear 
to  enter  into  the  decision  of  the  Court  The  plaintiff's  counsel  cited  4  T. 
Rfp.  714. 

Vol.  IV.  3  A  aenship. 
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1802.  zenship,  to  a  citizen  going  thither^  from  another  state,  withoat. 
^  Vi-^v---/  impairing  the  permanent  domiciliated  citizenship,  to  which  he  is 
entitled  in  his  own  state*  Const.  arU  4.  «•  1.  2  DalL  Rep.  370L 
Const.  Penn.  art.  1«  «•  3.  8.  art.  2.  s.  4.  8*  art.  3.  s.  1.  art.  6. 
s.  1.  art.  9.  s.  20,  21.  4  voL  State  LawSy  332.  ^,1.1  Dall.  Rep. 
152*  158.  241.  Maryland  LawSy  July  1779.  ch.  6.  Nov.  1789. 
ch.  24.  Nov.  1792.  cA.  14.  Nov.  1793.  cA.  26. 

The  Court  were  clearly  of  opinion,  that  the  defendant  was 
entitled  to  be  considered  as  a  citizen  of  Pennsylvania;  and  ih% 
j,ury  found  a  verdict  accordingly. 

Verdict  for  the  defendant. 
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CIRCUIT  COURT, 

PENNSYLVANIA  DISTRICT- 


April  Term  1803. 

Present  Washington,  an  Associate  Judge  of  the  Supreme  Court* 
Peters,  District  Judge, 


Balfour's  Lessee  versus  Meade. 

THIS  was  an  ejectment  for  four  tracts  of  land,  lying  nonh  and 
west  of  the  Ohio  and  Alleghany  rivers,  and  Conewango  creek, 
in  Pennsyhania.  The  plaintiff's  tide  rested  upon  setdement 
^rights,  surveys,  and  warrants.  In  1793,  the  plaintiff  was  a  sur- 
geon in  the  army  in  garrison  at  fort  Franklin.  He  took  some  of 
3ie  soldiers,  went  out,  cut  down  a  few  trees,  and  built  up  five 
pens,  or  cabins,  about  10  feet  square,  and,  without  putting  covers 
on  them,  returned  back  to  the  fort  in  six  or  seven  days.  In  April 
1 1795,  he  had  these  five  tracts  surveyed  in  the  name  of  himself,  -£/i- 
'  ziAeth  Balfour^  and  three  others,  each  four  hundred  acres.  The 
;  deputy  surveyor  had,  upon  application  of  the  plaintiff,  directed 
one  Wilson  to  make  the  surveys,  but  something  preventing  him 
from  doing  it,  the  plaintiff  employed  one  Steel  to  do  it;  and  upon 
fictuming  the  surveys  to  Stokely^  the  deputy  surveyor,  he  prevail* 
ed  upon  him  to  write  an  authority  to  Steel  to  make  the  surveys, 
wluch  Stokely  says  he  did,  and  antedated  it,  in  order  to  make  it 
appear  to  precede  the  surveys.  In  May  1795,  he  obtained  war- 
rants of  acceptance  for  two  of  the  surveys  of  two  of  the  tracts, 
having  paid  the  consideration  money  for  all. 

In  autumn  1794,  Meade ^  the  defendant,  finding  no  person  set- 
^ed  upon  these  tracts,  built  cabins  upon  the  four  tracts  in  con- 
troversy, covered  them,  or  some  of  them,  and  then  went  off,  not 
tcmming  again  until  November  1795,  when  he  came,  with  his 
Eunily,  to  reside  in  one  of  the  cabins,  and  fixed  setders  upon  the 
Qthcr  tracts.  In  July  1795,  the  plaintiff  gave  notice  to  the  de- 
fendant, 
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1803.    fendant,  that  he  claimed  the  tracts  in  question,  that  he  intended 
\,^^'mJ  to  setUe  them,  and  forewarned  him  to  proceed  no  further  with 
his  improvements  thereon. 

In  January  179C,  the  defendant  caveated  x\it  plaintiff  In  fonn, 
and  the  same  being  tried  before  the  board  of  property  in  Marok 
1800,  the  caveats  were  dismissed,  and  warrants  were  ordered  to 
issue,  but  they  never  did  issue,  in  consequence  of  doubts  after- 
wards existing  respecting  the  plaintiff's  title. 

In  April  1796,  die  plaintiff  made  engagements  with  some  per- 
sons to  setde  these  lands  for  him ;  but,  after  they  had  seen  and 
approved  the  lands,  they  declined  going  on  them  on  hearing  of 
the  defendant's  claim. 

It  was  in  proof,  by  many  witnesses,  that  the  war  with  the  In- 
dians rendered  it  dangerous  to  setde  that  country,  during  the  1 
years  1793,  1794,  and  1795,  and  that  but  few  attempted  before 
the  spring  or  autumn  of  1796. 

£.  Tttghman  and  Dallas  contended,  that  the  plaintiff  had  acquir-  i 
•ed  a  good  right  by  setdement,  survey,  and  warrant,  to  the  lands  in   i 
question,  under  the  laws  of  Pennsylvania^  and  particularly  theaa   ' 
of  the  3d  of  April  1792,  3  vol.  p.  209.;  that  the  settlement  of 
Meade^  in  1795,  was  in  violation  of  the  plaintiflf's  prior  right,  and, 
of  course,  void;  that  the  plaintiff  had  been  prevented,  by  the  In- 
dian hostilities,  from  settling,  or  fixing  setUers,  until  the  treaty  of 
fort  Grenville^  made  in  August  1795,  and  ratified  in  Decernber 
1795;  and  that  he  had  attempted  to  settle  it  in  a  reasonable  time 
after  that  event.    1  DalL  6.   2  Dall.  98.    3  DalL  457.    Addison, 
216.  354.  218. 

Ingersoll  and  M^Kean  contended,  that  the  plaintiff  never  had 
made  a  setdement  within  the  meaning  of  the  law,  not  having  acr 
companied  it  widi  actual  residence,  or  an  intention  to  reside;  that 
of  course,  he  never  had  an  inceptive  tide  to  be  protected  by  the 
proviso  in  the  9th  section  of  the  act  of  the  3d  of  April  1792. 
They  cited  Addison^  248.  335.  The  case  of  the  Holland  company 
v.  Coxcy  in  the  Supreme  Court  of  this  state  (antCy  p.  170.)  and 
the  decisions  of  the  judges  of  that  Court,  in  a  ieigoed  issue,  tried 
at  Sunburyj  ante^p.  237. 

Washington,  Justice.  The  importance  of  this  caus6,  led  tbi 
Court  to  wink  at  some  irregularities  in  the  argument  at  the  bar, 
which  have  tended  to  protract  it  to  an  unreasonable  length.  De- 
pending  on  the  construction  of  laws  of  the  state^  and  particu- 
larly  on  that  of  die  3d  of  April  1792,  it  had,  at  first,  the  appear* 
ance  of  a  difficult,  and  very  complicated,  case.  It  is  not  easy  at 
the  first  reading  of  a  long  statute,  to  discover  the  bearings  of  one 
section  upon  another,  so  as  to  obtain  a  distinct  view  of  the  mean* 
ing,  and  intention,  of  the  legislature.  But  the  opinion  I  now  en- 
tertain, was  formed  on  Saturday^  before  we  parted;  open,  how- 
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ever,  as  it  always  is,  to  such  alterations  as  ulterior  reason  and  ar-    1803. 
gument  may  produce.  \mms'^' 

The  better  to  explain,  and  to  understand,  the  subject,  it  will  be 
necessary  to  take  a  gene^l  view  of  the  different  sections  of  the  act 
of  the  3d  of  April  1792,  upon  which  this  cause  must  turn.  The 
1st  section  reduces  the  price  of  all  vacant  land,  not  previously 
settled,  or  improved,  within  the  limits  of  the  Indian  purchase, 
made  in  1768,  and  all  precedent  purchases,  to  50^.  for  every  100 
acres;  that  of  the  vacant  lands  within  the  Indian  purchase  made 
in  1784,  lying  east  of  Alleghany  river  and  Conewango  creek,  to 
5iL,  to  be  granted  to  purchasers,  in  the  manner  authorised  by 
former  laws.  The  2d  section  oflFers  for  sale  all  the  other  lands 
of  the  state,  lying  north  and  west  of  the  Ohio^  Alleghany^  and 
Conewango^  to  persons  who  will  cultivate^  improve^  and  settle  the 
same,  or  cause  it  to  be  done,  at  the  price  of  7/.  10«.  per  hundred 
acres,  to  be  located,  surveyed,  and  secured,  as  directed  by  this 
law.  It  is  to  be  remarked,  that  all  the  above  lands  lie  in  differ- 
ent districts,  and  are  offered  at  different  prices.  Tide  to  any  of 
them  may  be  acquired  by  settlement^  and  to  all,  except  those  ly- 
ing north  and  west  of  the  Ohia^  Alleghany y  and  Conewango^  by 
warrant  without  settlement. 

The  3d  section,  referring  to  all  the  above  lands,  authorises  ap* 
plications  to  the  secretary  of  the  land  office,  by  any  person  hav- 
ing settled  and  improved,  or  who  was  desirous  to  settle  and  im* 
prove,  a  plantation  to  be  particularly  described;  for  a  warrant  for 
any  quantity  of  land,  not  exceeding  400  acres,  which  warrant  is 
j  to  authorise  and  require  the  surveyor  general  to  cause  the  same 
I  to  be  surveyed,  and  to  make  return  of  it^  the  grantee  paying  the 
purchase  money  and  fees  of  office.    The  8th  section,  which  I 
notice  in  this  place  because  intimately  connected  with  the  third 
J  seaion,  directs  the  deputy  surveyor  to  survey  and  mark  the 
:  lines  of  the  tract,  upon  the  application  of  the  settler.    This  sur- 
vey, I  conceive,  has  no  other  validity  than  to  furnish  the  particu* 
lar  descripHon^yfYazYi  must  accompany  the  application  at  the  land 
office  for  a  warrant, 
j      The  4th  section,  amongst  other  regulations,  protects  the  title 
of  an  actual  settler ^  against  a  warrant  entered  with  the  deputy 
surveyor,  posterior  to  such  actual  settlement. 

The  9th  section,  referring  exclusively  to  the  lands  north  and 
west  of  the  Ohioy  Alleghany^  and  Conrwango^  declares,  "  that  no 
"  warrant  or  survey  of  lands  within  that  district,  shall  give  a  ti- 
"  de,  unless  the  grantee  has,  prior  to  the  date  of  the  warrant, 
**  made,  or  caused,  to  be  made,  or  shall,  within  two  years  after 
*'  the  date  of  it,  make,  or  cause  to  be  made,  an  actual  setdement, 
^  by  clearing,  fencing,  and  cultivating  two  acres  at  least  in  each 
^'  hundred  acres,  erecting  thereon  a  house  for  the  habitation  of 
'^  man,  and  residing,  or  causing  a  family  to  reside  thereon  for 
"  five  years  next  following  his  first  settling  the  same,  if  he  shall 
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1 803.    ^^  so  long  live,  and  in  default  of  such  actual  setdement  a&d  rai; 
u«v-«^  "  dence,  other  actual  setUers  may  acquire  tide  thereto." 

Let  us  now  consider  this  case,  as  if  the  law  had  stopped  here. 
A  tide  to  the  land  in  controversy,  lying  north  and  west  of  the 
OhtOy  Aileghany,  and  ConewangOy  could  be  acquired  in  no  odier 
manner,  than  by  actual  settlement;  no  sum  of  money  could  end- 
de  a  person  to  a  warrant,  unless  die  application  was  preceded  bv 
actual  setdement  on  the  land,  or,  if  not  so  preceded  by  actual 
setdement,  the  warrant  would  give  no  title,  unless  it  were  fot 
lowed  by  such  settlement  within  two  years  thereafter. 

The  question  then  is,  what  constitutes  such  an  actual  setder, 
within  the  meaning  and  intention  of  this  law,  as  will  vest  in  him 
an  inceptive  title  so  as  to  authorise  the  granting  to  him  a  war- 
rant ;  not  a  pedis  possessio  not  the  erection  of  a  cabin,  the  clearing, 
or  even  the  cultivation,  of  a  field.  These  acts  may  deserve  the 
name  of  improvements^  but  not  settlements.  There  must  be  an 
occupancy,  accompanied  with  a  bond  fide  intention  to  reside  and 
live  upon  the  land,  either  in  person,  or  by  that  of  his  tenant,  to 
make  it  the  place  of  his  habitation,  not  at  some  distant  day,  but 
at  the  time,  he  is  improving;  for,  if  this  intention  be  only  future, 
either  as  to  his  own  personal  residence  or  that  of  a  tenant, 
then  the  execution  of  that  intention,  by  such  actual  residence, 
fixes  the  date;  the  commencement  of  the  setdement,  and  the 
previous  improvements,  will  stand  for  nothing  in  the  calculadon. 

The  erection  of  a  house,  and  the  clearing  and  cultivating  the 
ground,  all  or  cither  of  them  may  afford  evidence  of  the  quo  an- 
imo  with  which  it  was  done ;  of  the  intention  to  settle ;  but  neither, 
nor  all  will,  constitute  a  settlement,  if  unaccompanied  by  residence. 
Suppose,  then,  improvements  made,  the  person  making  them  de- 
claring at  the  time,  that  they  were  intended  for  temporary  pur- 
poses of  convenience,  and  not  with  a  view  to  setde  and  reside; 
could  this  be  called  an  actual  settlement,  within  the  meaning  and 
intention  of  the  legislature f  Surely  no:  But  though  such  acts, 
against  express  declarations  of  the  qiio  animOj  will  not  make  a 
settlement,  it  does  not  follow  that  the  converse  of  the  proposidon 
will  J  for,  a  declaration  of  an  intention  to  setde,  without  actually 
carrying  that  intention  into  execution,  will  not  constitute  an  ac- 
tual settlement. 

How  do  these  principles  apply  to  the  case  of  the  plaintiff?  In 
1793,  he  leaves  the  fort  at  which  he  was  stationed,  and  in  which 
he  was  an  officer,  with  a  few  soldiers;  cuts  down  some  trees, 
erects  four  or  five  pens  (for,  not  being  covered,  they  do  not 
deserve  the  name  of  cabins)  and  in  five,  six,  or  seven  days,  hav- 
ing accomplished  this  work,  he  returns  into  the  fort,  to  his  former 
place  of  residence.  Why  did  he  retreat  so  precipitately?  We 
hear  of  no  danger  existmg  at  the  time  of  compledng  these  la« 
hours,  which  did  not  exist  during  the  time  he  was  engaged  in 
them.  What  prevented  him  from  proceeding  to  cover  the  cabins 
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iUni  from  inhabiting  them?  Except  the  state  of  general  liostility,  1803. 
fvhich  existed  in  that  part  of  the  country,  there  is  no  evidence  of  V— -y^i^i 
a  particular  necessity  for  flight,  in  the  instance  of  this  plaintiff. 
It  is  most  obvious,  that  the  object  of  his  visit  to  this  wilderness 
was  to  erect  what  he  considered  to  be  improvements ;  but  they 
were,  in  fact,  uninhabitable  by  a  human  being,  and,  consequently, 
could  not  have  been  intended  for  a  present  setdement.  He  was, 
besides,  an  officer  in  the  army,  and,  whilst  in  that  service,  he 
could  not  setde  and  reside  at  his  cabin,  although  the  country  had 
been  in  a  state  of  perfect  tranquillity.  In  short,  his  whole  con- 
duct, both  at  that  time  and  afterwards;  his  own  statements  when 
asserting  a  title  to  the  lands,  the  recitals  in  his  warrants  of  ac- 
ceptance, and  certificates  of  survey,  all  afford  proof  which  is  ir- 
resistable,  that  he  did  not  mean,  in  1793,  to  setde.  Mistaking 
die  law,  as  it  seems  many  others,  have  done  in  this  respect,  he 
supposed  that  an  improvement  was  equivalent  to  a  setdement,  for 
vesdng  a  right  in  those  lands.  It  is  not  pretended  even  now,  nor 
18  it  proved  by  a  single  witness,  not  even  by  Crouse^  who  assisted 
in  making  the  improvements,  that  he  contemplated  a  settlement. 
It  has  been  asked,  could  the  legislature  have  meant  to  require 
persons  to  sit  dpwn,  for  a  moment,  on  land  encompassed  by  dan- 
gers from  a  savage  enemy?  I  answer,  no:  at  such  a  time  it  was 
vexy  improbable  that  men  would  be  found  rash  enough  to  make 
setdements.  But  yet  no  tide  could  be  acquired  without  such 
a  setdement,  and  if  men  w^re  found  hardy  enough  to  brave 
^  dangers  of  a  savage  wilderness,  they  might  be  called  impru- 
[dent  men,  but  they  would,  also,  deserve  tivs  promised  reward, 
not  for  their  boldness,  but  for  their  settlement 

The  first  evidence  we  have  of  an  intention  in  the  plaintiff  to 
make  an  actual  setdement,  was  in  the  spring  of  1 796,  long  after 
|jhe  actual  bond  jftde  stttltmtnt  of  the  defendant  with  his  family; 
for,  I  give  no  credit  to  the  notice  from  the  plaintiff  to  the  defend- 
ant m  ytili/  1795,  since  so  far  from  accompanying  it  with  actual 
setdement,  he  speaks  of  a  future  setdement,  which,  however,  was 
'never  carried  into  execution.  Every  thing  which  I  have  said  with 
l^espect  to  the  400  acres  surveyed  in  the  name  of  George  Balfour^ 
will  apply  a  fortiori  against  the  three  other  surveys  in  the  name 
;0f  Elizabeth  Balfour^  &c.  who  it  is  not  pretended  were  ever 
brivy  even  to  the  making  of  the  cabins,  or  ever  contemplated  a 
^tdement  upon  diose  lands. 

I  If  the  law,  then,  had  stopped  at  the  proviso,  it  is  clear  that  die 
plaintiff  never  made  such  a  settlement  as  would  entide  him  to  a 
Irarrant.  But  he  excuses  himself  from  having  made  such  a  set- 
pementy  as  die  law  required,  by  urging  the  danger  to  which  any 
person,  attempting  a  residence  in  that  country,  would  have  been 
exposed.  He  relies  on  the  proviso  to  the  9th  section  of  the  law, 
lirhich  declares,  "  That  if  any  such  actual  setder,  or  any  grantee 
1^  in  any  such  original  or  succeeding  warrant,  shall,  by  lorce  of 

"  arms 


Digitized  by 


Googk 


368  Cases  Ruled  and  Adjudged  tn  the 

1803.  "  anns  of  the  enemies  of  the  United  States^  be  prevented  farai 
I.— y^,^  ^^  making  such  actual  settlement,  or  be  driven  therefrom,  and' 
^'  shall  persist  in  his  endeavours  to  make  such  actual  settlement 
**  as  aforesaid,  then,  in  either  case,  he  and  his  heirs  shall  be  en- 
*^  titled  to  have,  and  to  hold,  the  said  lands,  in  the  same  manner 
"  as  if  each  actual  settlement  had  been  made  and  continued.'* 
Evidence  has  been  given  of  the  hostile  state  of  that  couatfy, 
during  the  years  1793, 1794, 1795,  and  the  danger  to  which  set- 
ders  would  have  been  exposed.  We  know  that  the  treaty  at  fort 
Grenville  was  signed  on  the  3d  of  August  1795,  and  ratified  the 
22d  of  December  in  the  same  year.  Although  Meade  settled  with 
his  family  in  November  1 795,  it  is  not  conclusive  proof  that  there 
was  no  danger  even  then;  and,  at  any  rate,  it  would  require 
some  little  time,  and  preparation,  for  those  who  had  been  driven 
off,  to  return  to  their  settlements ;  and  if  the  cause  turned  upon 
the  question,  whether  the  plaintiff  had  persevered  in  his  exer- 
tions to  return  and  make  such  setdement,  as  the  law  requires.  I 
should  leave  that  question  to  the  jury,  upon  the  evidence  they 
have  heard.  Bat  the  plaintiff,  to  entitle  himself  to  the  benefit  of 
the  proviso,  should  have  had  an  incipient  tide  at  some  time  or 
other,  and  this  could  only  have  been  created  by  actual  settlement, 
preceding  the  necessity,  which  obliges  him  to  seek  the  benefit  of 
the  proviso,  or  by  warrant. 

I  do  not  mean  to  say,  that  he  must  have  had  such  an  actual  i 
setdement,  as  this  section  requires  to  give  a  perfect  title;  for,  if] 
he  had  built  a  cabin,  and  commenced  his  improvement  in  such' 
manner,  as  to  afford  evidence  of  a  bond  Jide  intention  to  reside, 
and  had  been  ibrced  off  by  the  enemy,  at  any  stage  of  his  la- 
hours,  persevering,  at  all  proper  times  afterwards,  in  endeavours: 
to  return,  when  he  might  safely  do  so,  he  would  have  been  saved 
by  the  proviso.  But  it  is  incumbent  on  the  plaintiff,  if  hit  wouU 
excuse  himself  from  the  performance  of  what  has  been  correcdy 
called  a  condition  precedent,  to  bring  himself  fully  and  biAy 
within  the  proviso,  which  was  made  for  his  benefit:  this  he  ha» 
not  done. 

Decisions  in  the  Supreme  Court,  and  in  the  Common  Pleas, 
of  this  state,  have  been  cited  at  the  bar,  two  of  which  I  shall  no- 
tice for  the  purpose  of  pointing  out  the  peculiar  mark,  which  dis- 
tinguishes them  from  the  present,  and  to  prevent  any  conclusioi 
from  being  drawn  from  what  has  been  said,  either  to  count 
nance,  or  impeach,  those  decisions.    The  cases  I  allude  to  a 
the  Holland  company  v.  Coxcy  and  the  feigned  issue  tried 
Sunbury. 

The  incipient  title,  under  which  the  plaintiffs  claimed  in  tha 
causes,  were  warrants^  authorised  by  the  3d  section  of  the  to 
The  incipient  title  in  the  present  case,  is  settlement.  The  forn« 
was  to  be  completed  by  settlement,  survey,  and  patent.  This  wast 
precede  the  warrant;  and  for  the  more  distinct  explanation  of  thi 
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distinction,  it  will  be  important  to  ascertain  what  acts  will  con-  1803. 
stitute  an  actual  settler  to  whom  a  warrant  may  issue,  and  what  \^^.^^ 
constitute  an  actual  settlement  as  the  foundation  of  a  title.  I  have 
before  explained,  who  may  be  an  actual  settler  to  demand  a  war- 
rai^t,  namely,  one  who  has  gone  upon  and  occupied  land,  with  a 
^ond  jidt  intention  of  an  actual  present  residence,  although  he 
should  have  been  compelled  to  abandon  his  setdement,  by  the 
public  enemies,  in  the  first  stages  of  his  settlement:  but  actual 
settlement,  intended  by  the  9th  section,  consists  in  clearing,  fenc- 
ing, and  cultivating,  two  acres  of  ground  at  least,  on  each  one 
hundred  acres,  erecting  a  house  thereon,  fit  for  the  habitation  of 
man,  and  a  residence  condnued  for  five  years  next  following  his 
first  settling,  if  he  shall  so  long  live.  This  kind  of  settlement 
more  properly  deserves  the  name  of  improvements^  as  the  differ- 
ent acts  to  be  performed  clearly  import.  This  will  satisfactorily 
explain  what  at  first  appeared  to  be  an  absurdity  in  diat  part  of 
the  proviso,  which  declares,  that  "  if  such  actual  settler  shall  be 
"  prevented  from  making  such  actual  settlement^  &c."  The  plain 
meaning  is,  that  if  a  person  has  once  occupied  land,  with  an  in- 
tention of  residing,  although  he  has  neither  cleared  or  fenced 
any  land,  and  is  forced  off  by  the  enemies  of  the  United  States^ 
before  he  could  make  the  improvements,  and  continue  thereon 
for  five  years;  having  once  had  an  incipient  title,  he  shall  be  ex- 
cused by  the  necessity,  which  prevented  his  doing  what  the  law 
required,  and  in  the  manner  required;  or,  if  the  warrant  holder, 
who,  likewise,  has  an  incipient  title^  although  he  never  put  his 
foot  upon  the  land,  shall  be  prevented  by  the  same  cause,  from 
making  these  improvements,  &c.  he,  too,  shall  be  excused,  if,  as 
is  required,  also,  of  the  settler,  he  has  persevered  in  his  endea- 
vours to  make  diose  improvements,  &c. 

But  what  it  becomes  such  a  grantee  to  do,  before  he  "can  claim 
a  patent,  or  even  a  good  tide,  is  quite  another  question,  upon 
which  I  give  no  opinion. 

As  to  the  plaintiff's  surveys  and  warrants,  tliey  cannot  give 
him  a  title.  Not  the  surveys.  1st.  Because  they  are  a  mere  de- 
scription of  the  land,  which  the  surveyor  is  authorised  by  the 
8th  secdon  to  make,  and  the  applicant  for  the  warrant  is  directed, 
by  the  3d  section,  to  lodge  in  the  land  office  at  the  time  he  ap- 
plies for  the  warrant.  It  is  n\erely  a  demarcation,  a  special  lo- 
cation of  the  land  intended  to  be  appropriated,  and  gives  notice 
of  the  bounds  thereof,  that  others  may  be  able  to  make  adjoining 
locations,  without  danger  of  interference:  that  is  not  such  a  sur- 
vey as  is  returnable,  so  as  to  lay  the  foundation  of  a  patent.  2d.  It 
is  not  authorised  by  a  warrant.  3d.  It  was  not  for  an  actual  set- 
der.  4th.  It  was  not  made  by  an  authorised  surveyor,  if  you  be-* 
lieve,  upon  the  evidence,  that  the  authority  to  Steel,  was  ante- 
dated, and  given  after  the  survey  was  returned.  Not  the  war- 
r  nts.  1st.  Because  it  was  not  a  warrant  of  tide,  but  of  acceptance* 
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1803.    2d,  It  is  not  founded  on  settlement^  but  improvement^  and  if  it 
k— y^^  had  recited  the  consideration  to  be  actual  setdement,  the  recital 
would  have  been  false  in  fact,  and  could  have  produced  no  legal 
valid  consequence. 

As  to  the  caveat;  the  effect  of  it  was  to  close  the  doors  of  the 
land  office  against  the  further  progress  of  the  plaintiff  in  perfect- 
ing his  title.  The  dismission  of  it  again  opened  the  door,  but 
still,  the  question  as  to  tide  is  open  for  examination  in  ejectment, 
if  brought  within  six  months,  and  the  patent  will  issue  to  the 
successful  party. 

The  plaintiff,  therefore,  having  failed  to  show  a  tide  sufficient 
to  enable  him  to  recover  in  this  action,  it  is  unnecessary  to  say 
any  thing  about  the  defendant's  tide;  and  your  verdict  ought  to 
be  for  die  defendant* 

The  jury  found  for  the  defendant 


Humphries  verms  Blight's  Assignees. 

THIS  was  an  amicable  action,  to  obtain  a  decision  upon  these 
general  facts:  Murgatroydy  being  possessed  of  two  notes, 
drawn  by  Peter  Blighty  payable  without  defalcation,  and  being 
indebted  to  Humphries^  offered  to  give  the  notes  in  part  payment, 
and  cash  for  the  rest,  of  the  debt.  The  notes  had  been  due  for 
some  time ;  and  a  commission  of  bankruptcy  had  previously  is- 
sued against  Blight;  but  Blighty  upon  an  application  from  Hum' 
phries^  advised  him  to  accept  the  proposition,  without  any  inti- 
mation of  a  defence,  or  set-off.  The  notes  were,  accordingly,  in- 
dorsed by  Murgatroyd  to  Humphries  \  but  when  presented  by  the 
indorsee  to  be  proved,  imder  the  commission,  the  assignees  of 
Blight  claimed  a  right  to  set-off  a  debt,  due  from  Murgatroyd  to 
Blight;  and  for  the  trial  of  this  claim,  the  present  action  was  in- 
stituted. Two  questions,  however,  were  discussed  on  the  trial: 
1st.  Whether  the  holder  of  a  promissory-  note,  purchased  after  a 
commission  of  bankruptcy  had  issued  against  the  drawer,  could 
prove  the  debt,  under  the  commission?  2d.  Whether  the  note, 
being  purchased  after  it  was  due,  had  not  lost  its  general  nego- 
tiable character;  and,  consequently,  remained  subject  to  any  set- 
off, that  would  apply  between  the  drawer  and  payee? 

Hare  and  Dallas  argued  for  the  plaintiff,  and  cited  5  vol.  Acts 
Cong.  p.  68.  s.  34.  5  Geo.  2.  c.  30.  s.  7.  s.  28.  5  vol.  Acts  Cong, 
p.  45.  74.  s.  U  s.  42.  1  Ati.  73.  2  Wtls.  1 35.  Cull.  99.  Evans,  32a 
Co.  B.  L.  19.  1  Atk.  ii9.  4  vol.  Ptnn.  Imws,  102,  3.  DalLedit. 
3  T.  Rep.  80.  7  T.  Rep.  429.  2  DalL  Rep.  396.  2  Fonbl.  ISO* 
Anstr.  4:27* 
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Rccwle  argued  for  the  defendants,  and  cited  4  T.  Rep.  714.     1803. 
6  T.  Rep.  57.    2  Stra.  1234.    3  T.  Rep.  80.  Co.  96.    5  vo/.  -4cf*  v^-v—/ 
^Oot^.  p.  74.  \y.  42. 

Bv  the  Court:  1st.  We  have  no  doubt  upon  the  right  of  the 
assignee  of  the  note  iti  this  case,  to  prove  the  debt  under  the 
commission,  and  to  receive  a  dividend.    The  certificate  of  the 

.  bankrupt,  would  be  a  bar  to  a  recovery,  in  an  action  by  the  pre- 
sent holder  of  the  note  against  him;  and  wherever  a  certificate 

;  will  be  a  bar,  the  right  to  prove  the  debt,  imder  die  commission, 

'must  be  unquestionable. 

2d.  In  the  case  of  negotiable  paper,  or  in  the  case  of  an  assign* 
able  bond,  we  have  always  thought,  that  the  assignee  takes  it 
discharged  of  all  the  equity  (as  between  the  original  parties)  of 
which  he  had  no  notice.  But  whenever  the  assignee  has  notice  of 
such  equity,  either  positively,  or  constructively,  he  takes  the  as- 

1  signment  at  his  peril.  The  assignment,  in  this  case,  was  taken 
after  the  commission  of  bankruptcy  had  issued;  and  the  com- 
mission was  legal  notice,  that  wherever  mutual  debts  subsisted, 
between  the  bankrupt  and  his  creditors,  the  right  of  set-oflF  at- 
tached. The  set-oiF  claimed  by  the  assignees  must,  therefore,  be 
allowed:  and  this  opinion  is  given,  without  admitting  any  dis- 
tinction, whether  the  notes  were  due,  or  not,  before  the  assign-* 
ment;  but  merely  upon  the  ground,  that  the  assignment  was  sub- 
sequent to  the  commission. 
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CIRCUIT  COURT, 

PENNSYLVANIA  DISTRICT. 


April  Term  1804- 

Present  Washikgton,  an  Associate  Judge  of  the  SoJireineCouct. 
Peters,  District  Judge. 


The  United  States  versus  Thomas  Passmore. 

'T^HE  defendant,  who  had  become  bankrupt,  was  proaecutell 
A  by  indictment,  containing  two  counts,  for  pcrjuiy,  in  swear-^ 
ing  before  the  commissioncrs,.on  the  20Ai  day  of  Septemlfer  ISOS, 
that  he  ^^  could  not  tell  exacdy  the  time,  but  believed  it  was  the 
"  latter  [end]  of  1799,  that  he  first  owned  the  brig  AbigaiL  He 
<t  ceased  to  own  her,  he  rather  thou^t,  in  the  year  18C0,'*  when 
in  truth  and  in  fact  he  never  did  own  her,  but  had  covered  the 
property  for  an  alien  under  his  name.  He  had  before  swom^  at 
the  custom-house  (on  the  31st  of  Jidy  1799)  that  he  ''  was  the 
*'  true  and  only  owner  of  the  brig  Abigail;  that  there  was  no 
"  subject,  nor  citizen,  of  any  foreign  prince,  or  state,  directly  or 
*'  indirectly,  by  way  of  trust,  confidence,  or  otherwise,  interested 
"  therein,  or  in  the  profits  or  issues  thereof:"  but  no  iafonnai* 
tion,  tending  to  falsify  this  oath,  was  received,  until'a  prosecu* 
tion  was  barred  by  the  act  of  limitation.  1  voL  Acts  Cong,  p*  US. 
>j.  32.  (1)  On  the  19th  of  December  1803  (7  vol.  14)  an  act  of 
congress  was  passed,  enact.ing,  "  that  the  act  of  congress,  passed 
*'  on  the  4th  day  of  April  1800,  entided  ^  an  act  to  establish  an 
"  uniform  system  of  bankruptcy,  throughout  the  United  Staie^s^^ 
"  shall  be  and  the  same  is  hereby  repealed.  Provided  ncoerthe^ 
"  kss^  That  the  repeal  of  the  said  act  shall  in  no  wise  affect  the 

(1)  In  consequence  of  this,  and  other  similw  cases,  occurring  at  the  ctistoja 
house,  the  time  allowed  for  prosecuting  offences  under  the  revenue  laws,  wo* 
enlarged.  7  «o/.  126. 

''  execution 
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*  execution  of  any  commission  of  bankruptxry,  which  may  have    1804.. 

*  been  issued  prior  to  the  passing  of  this  act,  but  every  such  u>^— .^ 
^  commission   shal}  be  proceeded  on,  and  fully  executed,  as 

^  though  this  act  had  not  passed*" 

The  facts  being  laid  before  the  jury,  Rawle  and  Dickersotiy 
Goade  a  defence,  principally,  upon  two  grounds:  1st.  That  the 
iefendant  was  not  guilty,  upon  the  merits.  2d.  That  the  oath, 
charged  to  be  false,  was  taken  before  the  repeal  of  the  bankrupt 
tw;  and,  in  consequence  of  the  repeal,  could  not  be  the  subject 
of  a  prosecution,  either  under  the  bankrupt  law,  under  the  gene- 
ral penal  law,  or  at  common  law.  (2)  On  the  Jirst  ground,  they 
cited  4  BL  C.  136.  \  BL  C  60.  1  Haxvi.  331.  2  HaxvA.  84. 
Cro.  C  852.  Cro.  E.  148.  1  Salk.  374.  Bank.  LaWy  *.  18. 
t  Esp.  Rep.  281.  1  M^NalL  L.  of  E.  3.  1  Ld.  Ratftn.  396. 
I  Saky  706.  2  Sali.  513.  10  Mod.  335.  Cro.  J.  644.  3  Mod. 
rs.  2  Ld.  Raym.  991.  1  Burr.  543.  4  Burr.  2026.  Coxvp. 
297.  Leach  C.  L.  252.  268.  Bank.  Lixw^  s.  15.  21.  51.  4  voi. 
Acts  Cong.  427.  s.  88.  3  vol.  337.  2  vol.  30.  2  vol.  21.  4  vol. 
102.  s.  2.  2  vol.  157.  193.  And  on  the  second  ground,  they 
cited  1  W.  Black.  Rep.  451.  1  Hale^  291.  525.  1  Haivk.  306. 
I  voL  Acts  Cong.  523.  202. 

Dallas  (the  district  attorney)  submitted  to  the  Court  three  pro- 
positions: 1st.  That,  notwithstanding  the  repealing  act,  the  per- 
pry  charged  was  indictable,  according  to  the  first  count  of  the 
indictment,  under  the  bankrupt  law,  as  an  incident  to  the  execu- 
don  of  the  commission.  5  vol.  61.  s.  21.  6  Bac.  Abr.  384.  390» 
I  Leach^  810.  Co.  B.  L.  7.  5  Geo.  2.  c.  30.  ^.  44.  6  vol.  95. 
I.  14.  5  VftL  238.  6  vol.  93.  1  vol.  113«  s.  32.  2  Hawk.  87. 
%  G9.  s.  4%  6  voL  80.  s.  5.  3  voL  163.  6  voL  58.  ^.  1.  1  voL 
J37.  *.  46.  3  vol.  97.  3  vol.  334.  5  v^/.  126.  4  ©o/.  456. 
3  v^Zi  88.  1  t^ff/.  236.  4  voL  446.  «.  112.  /^j<il  427.  1  Hawk. 
506.  5rc?.  J*r.  203.  1  i^fa/e,  291.  525.  2  if^iA?,  190.  2d,  That 
the  perjury  charged,  was  indictable,  according  to  the  second 
count  of  the  indictment,  independent  of  the  bankrupt  law,  upon 
dhe  general  penal  act  (1  vol.  108.)  inasmuch  as  the  provisions  of 
lie  bankrupt  law,  do  not  create  the  offence;  are  affirmative  and 
lot  repugnant;  and,  with  respect  to  the  punishment,  are  cumu- 
itive*    Cowp.   297.    2  Hale,  7C5.    4  Burr.  2026.    23  Geo.  2. 

(2)  Before  tlie  jury  were  sworn,  jRawie  said,  that,  although  be  did  not  mean 
o  move  to  quash  the  indictment,  he  should  propose,  unoer  the  sanction  of 
he  Court,  that  the  question  of  law,  arising  upon  the  repealing  act,  should  be 
liscasaed,  as  soon  as  the  jury  were  swom,  and  before  any  evicience  was  pro- 
hiced.  The  attorney  of  the  district  objected  to  the  novelty  of  such  a  proceed- 
ing. And  by,  the  Coukt:  The  trial  must  proceed,  in  the  usual  course.  The 
n^ence  and  law  must  both  be  laid  before  the  jury,  who  will  then  give  a  vep- 
Ict,  uxkier  the  charge  of  the  Coui-t.  If  the  verdict  should  be  against  the  de- 
endant,  bis  counsel  may  move  the  point  of  law  in  arrest  of  judgment 

c.  13. 
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1804.  c.  13.  Leach^  25*3.  1  Hawk.  306.  &  1.  c.  40.  s.  5.  Leack,  715 
v-..^.^  2  Ifale^  191, 2.  And,  3d.  That  according  to  the  opinions  of  sona 
of  the  judges  of  the  Supreme  Court,  (3)  the  perjury  charged 
was  indictable  at  common  law ;  and,  in  that  case,  the  condusiai 
of  the  indictment,  "  against  the  form  of  the  statute,"  was  to  bi 
regarded  as  surplusage.  2  Haxvk.  83.  United  States  v.  Ravarc^ 
2  DdlL  Rep.  297.  Wiiliarn's  case^  2  Cranch.  82.  in  note.  Umta 
,       States  V.  WorreL  2  DalL  Rep.  384. 

Washington,  Justice^  delivered  the  charge  of  the  Court  al 
large,  upon  the  points  of  law;  but  cautiously  abstained  fron 
giving  any  opinion  upon  the  facts.  He  considered  the  repealinf 
act,  as  an  absolute  bar  to  the  prosecution ;  and  told  the  jury,  ex- 
pressly, that  the  defendant  was,  on  that  ground  alone,  independ^ 
ent  of  any  question  upon  the  merits,  entitled  to  an  acquittal. 

On  this  charge,  the  jury  immediately  found  a  verdict  of  noi 
guilty. 


Willing  et  al.  Plaintiffs  in  Error  'oersus  The  United  States 

ERROR  from  the  District  Court  of  Pennsyhaiua.  Upon  the 
record  it  appeared,  that  this  was  an  action  upon  a  bood^ 
dated  the  16th  of  November  1802,  ^ven  by  WUlings  and  Franck 
and  y.  Miller^  in  the  penal  sum  of  15,442  dollars,  to  secure  tU 
payment  of  7720-^^.  dollars,  being  the  amount  of  one  half  of  tN 
duties  payable  on  tile  cargo  of  the  ship  Mluouri^  on  the  I6th  oj 
May  1803.  The  defendants /?&aA?rf,  1st.  That  the  duties  on  thfl 
goods  in  question  amounted  only  to  14,036-^  dollars,  on  ac* 
count  of  one  half  of  which  (JOIS^-^^  dollars)  the  bond  wasgivca 
And,  2d.  Payment.  The  plaintiff  replied^  1st.  That  the  ship  wa 
an  American  registered  vessel,  owned  by  the  defendants,  whd 
she  sailed  from  Philadelphia  for  Canton^  on  the  1st  of  Decembef 
1800;  that  after  her  departure  she  was  in  part  sold  to  yaoA  fiS 
Koch  and  others,  on  the  12th  of  February  1801;  that  on  making 
the  sale  the  ship  was  not  registered  anew,  nor  was  there  any  bn 
of  sale  executed  reciting  her  register;  that  the  goods  were  imJ 
ported  into  the  port  of  Philadelphia  subsequent  to  the  sale,  oij 
the  16th  of  November  1802;  that  the  amount  of  the  duties  vd 
15,440^^^  dollars,  for  one  half  of  which,  payable  in  six  mondul 
the  bond  was  given.    2d.  Non  solverunt. 

The  defendants  rejoined^  That  they  admit  the  sale  to  Kochui^ 
others,  and  the  importation  of  the  goods  after  such  sale;  but  tfaejf 

(3)  The  attorney  of  the  district  stated,  that  the  last  point  was  made,  in  ^ 
ference  to  the  opinion  of  the  Court,  on  the  question  of  a  common  la>r  fedefM 
jurisdiction,  in  criminal  cases;  and  not  as  expressive  of  his  own  sentim^ 
upon  the  subject.  j 
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;t,  that  the  ship  was  at  sea  at  the  time  of  the  sale,  having  her  1804. 
ister  on  board,  and  that  it  was  not,  therefore,  in  the  power  Up-y-^ 
the  defendants  to  deliver  it  up  at  the  time  of  the  sale;  that 
her  arrival,  the  15th  of  November^  the  defendants  did  exe- 
;e  a  bill  of  sale  to  Koch  and  others,  reciting  the  register, 
"  the  captain  delivered  up  the  register  to  the  collector,  where- 
1  the  ship  was  registered  anew,  as  the  joint  property  of 
defendants  and  Koch  and  others;  that,  on  die  7th  of  Janua'^ 
1B03,  Koch  and  others  re-sold  to  the  defendants,  and  exe- 
:ed  a  biU  of  sale  reciting  the  register,  last  mentioned ;  and 
thereupon  the  ship  was  registered  anew  as  the  property  of 
defendants,  whereby  she  continued  an  American  registered 
^essel,  not  liable  to  foreign  duties,  and  that  the  domestic  duties 
inly  amounted  to  14,036^  dollars,  &c. 

j^  The  plaintiffs  sur-rejoined^  That  they  admit  the  ship  was  at  sea 

pkenshewas  in  part  sold  to  Koch  and  others;  but  aver,  that  she 

lias  not  registered  anew,  nor  was  there  a  bill  of  sale,  reciting  the 

register,  at  the  time  of  the  sale,  nor  at  the  time  of  her  arrival.  That 

liey,  also,  admit  that  the  captain  delivered  to  the  collector,  the 

legister  of  the  ship  at  the  time  of  his  arrival;  but  they  insist  that 

t  was  long  after  she  had  been  in  part  sold,  without  being  regis- 

^d  anew,  &c,;  that  the  registry  of  the  ship,  on  the  22d  of  De- 

1802,  in  the  name  of  Koch  and  others  and  the  defendants, 

made  after  the  re-sale  by  Koch  and  others  to  the  defendants, 

J&cA  and  others  had  ceased  to  own  any  part;  and  that  they 

it  that  Koch  and  others,  having  previously  re-sold,  did,  on 

24th  of  January  1803,  deliver  up  the  register  in  their  names, 

.  the  ship  was  then  registered  anew,  as  the  exclusive  property 

|f  the  defendants.  But  they  insist,  that  at  the  time  of  the  actual 

{Male  by  Koch  and  others  (15th  November  1801)  she  was  not 

togktered  anew,  nor  did  they  then  execute  a  bill  of  sale  reciting 

pe  register;  that  the  registry  of  the  24th  of  January  1803,  was 

Ipade,  under  colour  of  a  bill  of  sale  executed  by  Koch  and  others 

l»the  defendants,  long  after  the  re-sale,  and  they  had  ceased  to 

bve  any  interest  in  the  ship;  and  that  at  the  time  bf  the  sale  in 

^  to  ^d^Ci^and  others,  of  the  re-sale  by  them  to  the  defendants, 

ff  the  arrival  of  the  ship  in  the  port  of  Philadelphia^  and  of  her 

Iptrj,  she  had  ceased  to  be  deemed  a  ship  of  the  United  States. 

pe  defendants  demurred,  generally,  to  the  sur-rejoinder;  and 

pe  plaintiiis  joined  in  demurrer. 

.The  general  question,  upon  the  demurrer,  was,  whether  a 
H;istered  vessel  of  the  United  States^  being  sold,  in  part,  to 
fiadent  citizens  of  the  United  States^  while  she  was  at  sea, 
Mfaout  a  bill  of  sale  reciting  the  register,  and  without  being 
ieo  registered  anew,  was  liable,  with  her  cargo,  to  the  pay- 
IcDt  of  foreign,  or  only  to  the  payment  of  domestic,  tonnage 
Ad  duties  on  her  return  to  a  port  of  the  United  States}  And 
fe  arirument  rested  chiefly  upon  the  terms  and  meaning  of 
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1804.  the  14th  section  of  the  registering  act,  which  is  in  these  words 
u-iy-^  "  And  be  it  further  enacted^  That  when  any  ship  or  vessel,  whid 
"  shall  have  been  registered,  pursuant  t^D  this  act,  or  the  ac 
"  hereby,  in  part,  repealed,  shall,  in  whole,  or  in  part,  be  mU 
■*  or  transferred  to  a  citizen  or  citizens  of  the  United  States^  o 
"  riiall  be -altered  in  form,  or  burthen,  by  being  lengthened,  d 
"  built  upon,  or  from  one  denomination  to  another,  1^  the  mod 
"  or  mediod  of  rigging  or  fitting,  ill  every  such  case  the  sal 
"  ship  or  vessel  shall  be  registered  anew,  by  her  former  nauw 
**  according  to  the  directions  herein  before  contained,  ^otherwid 
**  she  shall  cease  to  be  deemed  a  ship  or  vessel  of  the  Vnitt 
*'  States)  and  her  former  certificate  of  registry  shall  be  delivcrft 
4'  up  to  the  collector  to  whom  application  foi^  such  new  registr 
'*  shall  be  made,  at  the  time,  that  the  same  shall  be  made,  t6  b 
"  by  him  transmitted  to  the  register  of  the  treasury,  who  shal 
"  cause  the  same  to  be  cancelled*  And  in  every  such  case  o 
"  sale  or  transfer,  there  shall  be  some  instrumezvt  of  writing,  i 
^<  the  nature  of  a  bill  of  sale,  which  shall  recite,  at  length,  lb 
*'  said  certificate,  otherwise  the  said  ship  or  vessel  shall  be  inci 
^*  pabie  of  being  so  registered  anew.  And  in  every  case,  in  whic 
"  a  ship  or  vessel  is  hereby  required  to  be  registered  anew,  i 
**  she  shall  not  be  so  registered  anew,  she  shall  not  be  entitledt 
"  any  of  the  privileges  or  benefits  of  a  ship  or  Vessel  of  the  Unite 
"  States.  And  further,  if  her  said  former  certificate  of  reg?stt| 
"  shall  not  be  delivered  up,  as  aforesaid,  except  where  the  sadi 
"  may  have  been  destroyed,  lost,  or  unintentionally  misled,  tfi 
^'  an  oath  or  affirmation  thereof  shall  have  been  made,  as  afoT^ 
"  said,  the  owner  or  owners  of  such  ship  or  vessel  shall  foitt 
"  and  pay  the  sum  of  five  hundred  dollars,  to  be  recovered,  wit 
''  costs  of  suit.'' 

In  the  District  Court^  judgment  was  rendered  for  the  Umt4 
States.  (1 ) 

Ti 

(1)  Before  the  decision  of  the  District  Court,  on  the  principal  question, 
preliminarj'  point,  of  some  importance,  was  determined.  By  the  65th  stc^ 
of  the  impost  law,  (4  vol.  386,  7.)  it  is  provided,  that "  where  suit  shaBl 
"  instituted  on  any  bond  for  the  recovery  of  duties  due  to  the  United  SUtt 
"  it  shall  be  the  duty  of  the  Court,  where  the  same  shall  be  pendinj|[,to  gr* 
•*  judgment  at  the  return  term,  upon  motion,  unless  the  defendant  sbaltl 
•*  open  Court,  the  United  States'  attorney  being  present,  make  oath,  «r  ai 
*'  mation,  that  an  error  has  been  committed  in  the  liquidation  of  the  dudi 
*'  demanded  upon  such  bond,  specifying  tlie  errors  alleged  to  have  been  ool 
**  mitted,  and  that  the  same  have  been  notified  in  writing  to  the  coUectori 
"  the  district,  prior  to  the  commencement  of  the  return  term  aforesaid.  WW 
"  upon,  if  the  Court  be  satisfied,  that  a  continuance  until  the  next  succeedil 
"  t^rm,  is  necessary  for  the  attainment  of  justice,  and  not  otherwise,  a  cod 
"  nuance  may  be  granted,  until  next  succeeding  term,  and  no  longer." 

In  order  to  obtain  a  continuance  of  the  cause,  at  the  return  term,  the  J 
fendants  filed  the  following  affidavit :  "  Thorruu  W.  Francit^  one  of  the  abj 
"  defendants,  being  duly  sworn,  deposeth,  that  an  error  has  been  cominiM 
'*  in  the  liquidation  of  the  duties  demanded  on  the  above  bond,  for  whicfeA 
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The  cause  was  again  argued  in  the  Circuit  Court,  on  the  6th    1804. 
I  and  7th  of  May  1804,  by  Dallas  (district  attorney)  for  the  Uni»  u-y-— ^ 
ted  States^  and  by  Rawle  and  Lcwis^  for  the  plaintifis  in  error. 

For 

'  •*  salt  is  brought,  inasmuch  as  the  sum  of  seven  thousand  seven  hundred,  and 

:  "  twenty  doUars  and  forty-one  cents  is  thereby  demanded  for  duties  on  ^ods, 

,  "  per  the  ship  Missouri,  whereas  the  sum  o'f  seven  thousand  and  eig>hteen 

**  dollars  and  seventy-three  cents  only  was  due  for  the  same,  the  said  ship, 

■  •'  the  Missouri,  being"  a  registered  ship,  belonging  to  citizens  of  the  JJjiited 
"  States,  and  not  a  foreign,  or  unregistered  ship,  op  liable  to  foreign  duties. 
"  And  the  said  Thomas  W.  Francis  further  deposes,  tliat  the  above  errors  have 

,  "  been  notified  in  writing  to  the  collector  of  the  district  of  Philadelphia t  before 
!  **  the  commencement  of  this  present  term,  being  tlie  return  term  to  which  the 
>  "  above  action  was  brought,  and  that  this  de|Hment  did,  in  behalf  of  himself 
^  *'  and  the  other  obligors  in  the  said  bond,  on  the  sixteenth  day  of  May  last, 

*  "  tender  to  the  cashier  of  the  bank  of  the  United  Statest  where  the  said  bond 
\  "  was  deposited  for  collection,  the  last-mentioned  sum  of  money  (seven  thou- 
i  "  sand  and  eighteen  dollars,  and  seventy -three  cents)  being  as  this  deponent 
(p  "  verily  believes  the  whole  amount  thereon  due:  that  the  said  cashier  of  the 
^  **  bank  refusing  to  receive  the  same,  this  deponent,  in  behalf  of  the  aforesaid, 

"  tendered  the  same  sum  of  money  to  the  collector  of  the  district  of  Philadel- 

"  phia,  on  the  seventeenth  day  of  the  same  month,  being  as  soon  as  he  could 

"  ascertain  by  inquiry  that  the  said  bond  had  been  returned  from  the  bank  of 

,  "  th€  United  States  to  tlie  collector.    That  the  said  collector  also  refused  to 

*'  recei\e  the  same;  that  this  deponent  afterwards,  to  wit,  on  the  7th  of  yuly 

\  "  last,  did  pay  to  the  attorney  of  the  district  of  Pennsylvania  the  said  sum  of 

'■'  "  7018  dollars*  73  cents,  say  seven  tliousand  and  eighteen  dollars  and  seventy- 

i  "  three  cents,  on  the  terms  and  conditions  expressed  in  a  receipt  M'hereof  a 

i  '•  copy  is  hereunto  annexed." 

Dcdiat  (the  district  attorney)  insisted,  that  the  cause  assigned  for  a  post- 
^  ponemcnt  of  trial,  in  the  amdavit,  was  not  an  error  in  the  liquidation  of 
'  the  duties ;  for,  the  manifest  policy  and  intent  of  the  law,  were  to  enforce  a 
payment  of  the  revenue,  against  every  plea,  or  pretext,  except  a  plain  error 
:  in  fact ;  and,  here,  no  error  in  the  calculation  of  figures,  no  accidental  error 
, .  in  the  rate  of  duties,  was  assigned  ;  but  a  defence  was  suggested,  upon  a 

■  principle,  which  would  eqtially  apply  to  a  charge  of  foreign  duties,  made  in 
conseauence  of  any  other  description  of  forfeiture,  and  disability,  under  the 
acts  OT  congp*ess;  though  the  secretary  of  the  treasury  was  vested  with  a  spe- 

*  dal  power  of  remission  and  mitigation  in  such  cases. 

After  argfument,  however,  (jRanle  and  Lewis  being  for  the  defendants)  the 
'   District  Judge  decided,  that  the  cause  assigned  for  a  postponement,  was  witli- 
in  the  terms  and  meaning  of  the  act  of  congress. 

^  The  opinion  of  the  Court,  on  the  principal  question,  w^as  afterwai*d8  dellver- 
'g  ed  in  the  following  terms : 

i  PzT'ERS,  District  yudge.  This  is  a  suit  commenced  on  a  custom-house  bond, 
I  for  one  half  the  duties  due  to  the  United  States,  by  the  defendants  Willings  and 
i  Francis  on  .goods  imported  in  the  ship  Missouri  from  Canton.  The  bond  is  in 
>•  the  usual  form,  dated  the  15th  of  Nawmber  1802 ;  and  was  given  with  other 
►•  bonds  for  duties,  as  charged  at  the  custom-house,  amounting  to  15,440  dol- 
l  Jars  82  cents;  being  the  sum  chargeable  on  goods  imported  in  a  ship  belong- 
\  ing  to  a  foreigner.  For  the  facts  I  refer  to  the  pleadings  on  file.  The  real 
\  pomt  in  dispute  is,  "  Whether  the  goods  imported  in  the  ship  Missouri  are 
i--^*  liable  to  toreign  or  domestic  duties?"  There  is  no  doubt,  and  by  the  joinder 
f » in  demurrer  it  is  allowed,  that  the  ship,  when  the  goods  were  laden  and  ever 
i  since,  did  belong  to  citizens  of  the  United  States.  And  if  they  had  been  the 
^  same  citizens  to  whom  the  ship  belonged  at  the  time  of  her  clearing  out  at  the 
I  American  custom-house,  before  her  departure  for  Canton,  only  the  domestic 
-'  duties  could  have  been  charged.  These  would  have  amounted  to  14,036  dol- 
Vql..  IV.  3  C  •  lars, 
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1804.        For  the  United  States.    The  general  question  is,  Aether  the 

V-  v^-»  cargo  of  the  ship  Missouri  was  liable  to  the  payment  of  foreign 

duties,  on  the  15th  of  November  1802,  when  she  returned  to  the 

port 

IftTS,  73  cents,  causing  a  difference  in  favour  of  the  defendants.  Willing* jaxA 
Francis,  of  1404  dollars  9  cents.  This  sum  only  is  in  dispute,  at  this  tioie, 
though,  it  is  said,  the  defendants  are  affected  by  the  point  in  controversy,  tea 
considerable  amount  But  tlie  difficulty  is  created  by  a  transfer  havine  been 
made  by  Wiltings  and  Francis  the  original  owners  to  yacob  Gerard  Koch^  and 
t)tliers,  also  citizens  of  the  United  States,  of  a  part  of  the  ship  Afissouri  while 
at  sea  and  on  her  voyage.  No  bill  of  sale  reciting  the  register  of  the  ship  was 
tnadc  till  after  her  arrival  at  the  port  of  Philadelphia.  A  parol  sale  was  raadc^ 
which,  though  legal,  hofid  Jide,  and  effectual,  as  between  the  parties,  was  no* 
80  conformable  to  the  law  of  the  United  States,  as  to  entitle  the  vendees  to  hare 
their  names  inserted  in  a  new  register.  Finally  (after  the  sale  by  parol  before 
mentioned  and  a  resale  to  the  original  owners')  a  bill  of  sale  was  f^iven  agree- 
ably to  law,  and  the  vessel  obtained  a  new  register,  though  the  duties  remain- 
■ed  as  at  first  charged  at  the  custom  house.  T.  W.  Francis  at  the  time  of  the- 
entry  disclosed  all  the  circumstances,  and  the  whole  proceedings  are  bondfde 
and  without  fraud,  or  any  improper  intention.  The  amount  having  been  li^i- 
dated  at  the  custom  house  as  for  foreign  duties,  and  the  bond  before  mention- 
ed, among  others,  given- for  their  amount,  a  suit  was  commenced  in  tliis  court 
thereon.  At  the  return  of  the  writ,  the  attorney  of  the  district  moved  for 
judgment  agreeably  to  the  act  of  congress.  The  defendants  filed  an  affidavit 
in  legal  form  requesting,  a  trial  or  a  continuance,  because  they  alleged  there 
had  been  an  error  in  the  liquidation  of  the  account  at  the  custom  house,  owing 
to  foreign,  instead  of  domestic,  duties  having  been  charged.  On  mature  con- 
sideration, and  after  diligent  and  careful  examination  into  the  technical  mean- 
ing of  the  word  "  liquidation,"  as  explained  by  the  best  authorities,  both  le|fal 
and  philological,  I  was  of  opinion  that  the  Court  was  bound  to  comply  with 
the  defendants  request.  The  authority  of  the  Court  to  give  an  opportunity  for 
legal  investigation,  is  grounded  on  the  true  meaning  of  this  word  liquidahm, 
which  comprehends  the  principles,  as  well  as  arrangemenU,  of  accounts. 

The  cause  has  been  ably  argued  on  botli  sides.  The  whole  controversy  turns 
on  the  14th  section  of  the  act  entitled  "an  act  concerning  the  registering  and 
**  recording  of  ships  and  vessels,"  passed  the  31st  of  December  1792.  A  vcr} 
extensive  range  has  been  taken  by  the  counsel  on  both  sides  of  the  question. 
The  principles,  intent,  and  policy,  of  the  act,  have  been  investigated  with 
much  ability  and  talent.  1  do  not  hesitate  to  say,  that  to  me  this  question,  on 
the  words  of  the  section,  is  difficult,  though  one  of  the  counsel  for  the  defend- 
tints  seems  to  consider  the  case  as  perfectly  clear.  I  do  not  give  an  opinion 
upon  it  with  confidence,  tliough  my  duty  requires  it,  and  I  must  decide. 
Were  I  in  a  situation  to  say  what 'the  law  ought,  in  this  case,  to  have  been,  I 
should  have  a  clear  conviction  and  would,  accordingly,  decide  in  favour  of  the 
defendants.  I  should  be  warranted  in  this  opinion  by  the  law  as  it  now  «.  The 
knotty  part  of  the  question,  is  that  affected  by  the  time  vyhen,  in  tjic  14th  sec- 
tion.  "  When  any  ship  or  vessel,  which  shall  have  been  registered  pursuant  to 
"  this  act,  or  the  act  hereby,  in  part  repealed,  shall,  in  whole,  or  in  part,  be 
"  sold  or  transferred  to  a  citizen  or  citizens  of  the  United  States,  or  shall  be 
*•  altered  in  form,  &c." 

On  the  part  of  the  defendants  it  is  insisted,  that  the  word  wA«i  means  any 
time  aflcr  the  arri\*al  of  the  vessel,  at  the  port  where  a  new  register  can  bij 
legally  obtained.  And,  according  to  Lord  CoJ^e's  opinion,  when  one  is  bound 
to  do  an  act,  but  no  time  fixed,  the  party  has  his  whole  life  time  allowed  to  per- 
form it.  Authorities  were  produced  to  show,  that  in  the  construction  of  even 
penal  statutes,  the  spirit,  and  intent,  and  policy  of  the  law  might  be  called  in 
aid,  where  words  are  doubtful.  That  it  is  impossible  to  procure  the  new  regis- 
ter, until  the  certificate  of  registry  is  delivered  up.  That  this  cannot  be  dona 
before  her  return  from  her  voyage;  and,  until  it  is  done,  provided  it  be  acconi-' 
plishcd  before  her  proceeding  on  another  voyage,  she  is  still  to  be  considered 

as 
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port  of  Philadelphia.  It  will  be  attempted  to  maintain  the  affirma-  1 804- 
tive  on  two  grounds:  1st.  That  she  had  not  then  a  register  in  force*  u^v^-i 
2d*  That  she  was  not  then  entided  to  be  registered  anew. 

1st.  The 

as  holding'  her  original  character;  and,  therefore,  not  subject  to  the  disabili- 
ties attached  to  a  foreign  sliip.  That  if  it  were  otherwise,  the  law  would  be  op- 
pressive on  our  own  citizens,  although  its  policy  is  grounded  in  a  system  to 
*erve  them,  while  it  prohibited  foreigii  ships  from  trading,  on  terms  so  benefi- 
cial as  those  of  our  own  nation.  That  if  the  word  **  vfhen**  could  not  be  satisfi- 
ed, but  by  a  new  register,  procured  at  the  time  of  the  sale,  it  would  amount 
to  an  unjust  and  burthensome  exclusion  of  all  sales  to  citizens,  of  our  vessels, 
in  whole,  or  in  part,  while  at  sea,  or  on  their  voyages;  to  the  great  injury  of 
our  Commerce,  and  ruinous  embarrassment  of  our  merchants,  whose  necessi- 
ties, or  plans,  required  transfers  of  their  vessels,  either  to  relieve  them  from 
pressures,  or  enable  them  to  form  new  speculations.  That  such  a  rigorous 
construction  might  be  justifiable,  when  ships  in  port,  were  sold  or  ti'ansfcrred, 
because  the  certificates  of  registry  were  attainable.  But  as  the  law  does  not 
eompel  pai*ties  to  impossibilities  (lexnon  co^it  ad  impossi^ilia)  it  is  otherwise  when 
ships  are  at  sea.  It  satisfies  the  law,  if  the  new  register  is  applied  for  when 
the  temporary  impracticability  is  removed.  True  it  is,  that  foreigners  can  never 
obtain  new  registers,  under  transfers,  or  sales  from  American  citizens.  All 
the  precautionary  measures  of  the  law  are  aimed  at  tliem.  The  oath  at  the  time 
of  entry  roust  disclose  the  owners;  or  foreigfn  character  will  be  presumed. 
This  shows  that  if  the  oath  is  taken,  and  no  foreign  ownership  appears,  it  is 
all  the  law  requires,  to  establish  the  American  character.  But  the  character 
of  the  vessel  sold  by  one  American  citizen  to  another,  was  not  even  susbended, 
by  the  clause  under  consideration,  until  after  her  departure,  from  the  port 
-whereat  she  could  have  obtained  a  new  register,  on  her  an-ival  from  the  voyage, 
during  which  the  sale  or  transfer  was  made.  It  is,  therefore,  concluded  that  do- 
mestic, and  not  foreign,  duties  should  have  been  charged  on  the  goods,imported 
in  the  ship  in  question.  And  that  as  to  the  law  of  the  3d  March  1803,  it  neither 
has  or  should  have  any  influence  on  a  precedent  transaction.  It  only  fixes  the 
time  wAen  anew  register  must  be  applied  for,  which  was  before  uncertain.  It 
also  gives  power  to  the  secretary  of  the  treasury  to  remit  penalties  and  forfci- 
tores  and  remove  disabilities,  in  past  as  well  as  future  cases. 

On  behalf  of  the  United  States  it  was  contended,  that  as  no  time  was  fixed  in 
the  law  for  renewing  the  register,  it  must  be  done  instanter.  AVbere  a  disability 
is  the  consequence,  it  cannot  be  removed  till  the  renewal  is  completed.  If  it 
cannot  be  done  at  the  moment,  owing  to  impediments  not  then  to  be  overcome, 
the  party  labouring  under  them  must  suffer  temporally  inconveniences,  which 
it  was  in  his  power  to  foresee.  In  England,  where  the  character  of  the  ship  is 
not  altered,  an  arrangement  was  made  of  sending  information  of  the  transfer  ' 
immediately  to  the  custom  house.  According  to  British  authorities,  though 
they  relate  only  to  the  validity  of  the  trjmsfer  as  between  the  parties,  it  is  said 
2  Eaxt,  404  that  "  if  the  act  of  parliament  (dictating  this  measure)  were  to 
•*  be  considered  as  giving  an  indefinite  time  (or  even  a  reasonable  time, 
«  after  the  execution)  for  the  compliance  with  its  requisites;  it  would  en - 
••  able  a  transfer  of  property  to  be  made  to  foreigners,  who  might  remain 
*«  concealed  owners,  until  the  return  of  the  vessel  to  hei*  port,  which  might  not 
«*  be  for  a  great  length  of  time."  No  time  being  fixed  in  the  I4th  section,  it 
must  be  inttanter.  A  number  of  extracts  from  the  laws  of  tlie  Ujiited  States 
were  produced  to  show,  that  all  these  laws  required  the  strictest  attention  to 
their  injunctions,  under  the  severest  penalties  and  forfeitures.  That  it  is  not 
denied  that  one  citizen  may  sell  and  transfer  to  another  a  ship  at  sea.  But  if 
it  is  done,  the  sale  is  subject  to  inconveniences  on  which  tlie  parties  ought  to 
calculate,  or  take  the  consequences.  The  law  is  op  ought  to  be  known  to  every 
body.  Those  who  arc  shippers  of  goods  should  make  themselves  masters  of  the 
subject,  both  as  it  relates  to  sales  to  citizens  and  to  foreigners,  or  suffer  any 
inconveniences  arising  from  want  of  caution.  It  was  asserted,  that  the  fiscal 
officers  had  unifprmly  construed  the  law  as  it  is  now  contended  for.  The  con- 
gress 
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1804«        ^st«  The  discussion  does  not  turn  upon  the  fisurt  of  Americaa 
K_^-^-^  ownership)  but  upon  the  legal  existence  of  an  American  register. 

gres8  passing:  this  law  meant  to  exclude  sales  at  sea,  to  prevent  the  use  of  oar 
vessels  covertly  bv  foreigners.  The  register  of  the  Missouri  was  vacated  on 
the  12th  February  ISOi.  She  was  from  that  time  sufoiect  to  the  diaabilities  of 
a  foreign  ship,  till  her  character  was  revived.  And  that  could  not  be  done  till 
after  the  21st  December  1802,  when  the  legal  bill  of  sale  was  made-  No  subse- 
quent transaction  can  by  relation  operate  on  the  duties  chargeable,  though  the 
character  of  the  ship  may  be  restored.  If  the  foreign  character  of  the  ve;ss»el 
existed  at  the  time  ot  the  liquidation^  no  ex  post  facto  proceedings  can  alter  the 
then  existing  circumstances.  There  is  no  distinction  m  the  law  between  a  sale 
in  portf  or  one  at  sea.  An  immediate  application  for  a  new  register  U  required 
in  botli  cases.  If  it  cannot  be  had  on  a  sale  at  sea,  it  shows  the  law  meant  to 
exclude  the  vessel  for  the  time  f*om  her  American  churtLCter:  eoinstanter,  that 
the  property  is  changed,  her  character  ceases,  or  is  suspended,  according  as 
she  IS  sold  to  a  foreigner,  or  a  citizen.  A  number  of  British  cases  were  produ- 
ced; and  said  to  be  analogous,  though  in  that  country  they  related  to  ci^ange 
of  property.  In  this  the  principles  apply  to  change  of  character.  3  Term  Hep. 
406.  3  Brown  Ch.  Rep.  571.  5  Term,  710.  2  £ast,  399  404.  Bosenqyetmd  Put- 
ler.  Parker, 215.  Thee  is  no  distinction  in  the  laws  of  the  United  Stau*,  as  they 
relate  to  a  sale  either  to  a  citizen  or  a  foreip^ncr,  in  the  point  of  time,  in  which 
the  American  character  ceases  to  operate.  In  both  cases,  the  cessation  is  at  the 
moment  of  sale.  The  citizen  may  revive  it,  but  the  foi-eig^er  never  can. 

The  law  of  March  1803,  was  produced  to  show  a  legislative  constructioo.  Aad 
the  custom  of  tlie  fiscal  offices  was  said  to  be  a  contemporaneous  and  continued 
interpretation.  Although  I  ma>  not  have  done  justice  to  the  arguments  of  the 
counsel  on  either  side,  I  have  thought  it  proper  to  recite  them  in  a  sammarj 
way,  to  show  the  conflict  of  opinion,  on  the  subject. 

For  ra}  self  I  declare,  tliat,  although  the  interpretation  gives  on  the  part  of 
the  United  States,  is  not  consistent  with  my  ideas  of  what  the  law  should  hate 
been,  I  do  not  see  that  I  am  authorised  judicially  to  pronounce  tiiat  it  was  not, 
as  on  the  part  of  the  United  States  it  is  contended  to  have  been,  at  the  time  of 
the  transaction,  which  is  the  subject  of  discussion.  It  appears  to  me.  that  the 
congress,  enacting  the  law  of  1792,  in  their  zeal  to  exclude  foreigners,  did  not 
see,  or  chose  to  think  lightly  of,  the  inconveniences  to  which,  in  such  case% 
as  the  one  now  before  me,  they  subjected  our  own  citizens.  It  also  seems  to  me 
a  case  omitted,  either  accidentally,  or  with  design.  The  legislature  alone  were 
competent  to  remedy  the  defect.    And  they  have  done  this  in  cases  occufring 
after  their  act  of  March  1803.  In  the  department  in  which  I  am  placed,  I  am. 
not  competent  to  give  relief;  or  by  interpretations  of  supposed  spirit  and  inten- 
tion, supply  omissions,  or  add  to  the  provisions  of  the  then  existing  law.  In  cases 
attended  witli  such  unmerited  penalties,  it  is  consolatorv  that  the  laws  of  our 
country  have  not  left  the  parties  without  protection.   The  congress  of  180l3» 
sensible  of  the  hardships  consequent  on  a  rigid  construction  of  uie  former  law« 
have  specially  and  clearly  authorised  the  secretary  of  the  treasury  to  remit 
**  any  f^eign  duties,  tohich  shall  hatte  been  incurred,^  by  reason  of  disabilities, 
happening  under  the  f(»rmer  laws,  recited  in  the  act  of*  March  1803,  There^is 
no  doubt  in  my  mind,  that  this  (the  foreign  duties  having  been  incurred  under 
the  former  laws,  by  a  temporary  disability  and  incapacity  to  obtain  a  new  re- 
gister) is  a  case  proper  for  tlie  delibei-ation  of  the  ofiicer  vested  with  the 
}>ower  of  mitigating  or  dispensing  with  the  severity  of  fiscal  laws.  He  may  (if 
\t  so  inclines  under  the  circumstances  stated  to  him)  give  the  relief  which 
the  austerity  of  judiciary  duty  disables  a  court  from  affording.    Although  this 
is  my  view  of  the  subject  I  think  it  a  haid  case,  and  that  it  ought  not  to  rest 
on  my  opinion.  I  shall  deem  myself  bound  to  give  every  facility  to  an  appeal. 
If  other  cases,  dependino^on  the  same  point,  occur,  I  shall,  on  payment  of  the 
undisputed  part  of  the  demand,  suspend  judgment  (or  grant  it  on  terms)  for 
the  contested  sums,  until  the  o]>iuion  of  a  superior  court  can  be  had;  if  the 
parties  afiected  shall  choose  to  take  that  course 

Let  judgment  be  entered  for  the  sum  now  due  to  the  United  States,  I  under- 
stand that  tlie  domestic  duties  in  part  of  the  bond  have  been  paid. 
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The  object  of  Ae  law  was  to  secure  to  American  citizens,  the  1804. 
exclcisive  benefit  of  American  tonnage  and  navigation.  The  means  u^.yi— > 
employed  were  directed,  to  ascertain,  first,  the  fact  that  the  ves- 
sel was  American  built ;  and,  secondly,  to  trace  evttry  change  of 
ownership,  in  whole,  or  in  part.  And  the  means  being  suited  to 
the  object,  all  theories,  all  arguments  ab  inconveniently  must  yield 
to  the  positive  terms  of  the  law,  in  this  instance,  as  in  numerous 
odier  instances  of  forfeiture  under  the  navigation  and  revenue 
hwB.  In  order  to  ascertain  the  changes,  or  transfers,  of  property, 
considerations  respecting  the  transfer  to  an  aiien^  whether  the 
vessel  was  in  port,  or  at  sea,  on  the  one  hand ;  and,  on  the  other 
band,  respecting  the  transfer  to  a  citizen^  whether  the  vessel  was 
m  port,  or  at  sea,  naturally  occurred.  Now,  no  American  vessel, 
wherever  she  may  be,  if  sold  to  an  alien,  can  be  registered  anew* 
In  England  a  bill  of  sale  to  an  alien  is  void,  without  the  consent 
of  three-fourths  of  the  owners,  indorsed  upon  the  certificate.  In 
America  there  is  no  such  provision;  but  still,  upon  a  clandestine 
sale  of  a  part  owner,  the  innocent  owners  are  protected  to  the 
amount  of  their  interest  in  the  vessel.  4  voL  Acts  Cong.  11. 
4iboi^  45.  13  G.  3.  c.  26.  2  vol.  Acts  Cong.  p.  131.  s.  16,  17.  7. 
Ab.  30.  26  G.  3.  c.  60.  s.  15.  Again:  An  American  vessel^  if  r 
lold  even  to  a  citizen,  must,  upon  every  sale,  in  whole,  or  in  part, 
be  registered  anew;  the  old  register  must  be  surrendered;  the 
bill  of  sale  must  be  in  writing,  containing  a  recital  of  the  re- 
{ister;  and  on  every  entry,  at  a  port  of  the  United  States^  die 
mesne  transfers  must  be  disclosed.  2  vol.  p.  ISl.  s.  1^.  17.  In 
England  a  disdnct  provision  is  made  for  cases,  in  which  vessels 
ire  sold,  when  in  port;  and  for  cases,  in  which  they  are  sold, 
irhile  at  sea.  For  the  former,  it  is  required,  that  an  indorsement 
iiall  be  made  on  the  register;  or  that  the  vessel  be  registered 
inew,  at  the  option  of  the  remaining  owners,  without  which  the 
lale  is  void.  7  &  8  PT.  3.  c.  22.  s.  ^1.  34  Geo.  3.  c.  68.  s.  15. 21. 
hxkd  ibr  the  latter,  it  is  required,  in  order  to  render  the  sale  valid, 
faat  the  bill  of  sale  shall  recite  the  register;  duat  a  copy  of  the  bill 
)f  sale  be  delivered  to  the  commissioners;  that  notice  of  the 
ransfer  be  given  at  the  ship's  port;  and  that  the  indorsement  be 
ttade  on  the  register,  when  the  ship  returns.  Ibid.  But  in  Ame- 
iCOy  the  only  provision  in  the  case  of  a  sale  of  a  vessel  at  sea  is 
obtained  in  the  14th  secdon  of  the  law:  2  vol.  p.  131.  while  the 
flde  of  a  vessel  in  port  is  anxiously  guarded  as  well  by  that  section, 
s  by  the  14th,  1 1th,  and  12th  sections.  The  registering  bond  does 
ot  etnbrace  the  case  of  a  sale  while  the  vessel  is  at  sea;  the  17th 
ection  only  requires  a  disclosure  of  the  fact,  without  declaring 
ny  consequence;  and,  in  short,  it  is  only  in  the  14th  section, 
kat  any  provision  is  made  for  a  formal  bill  of  sale,  for  a  surren- 
ter  of  the  old  register,  or  for  the  taking  out  of  a  new  one.  And 
rty  the  policy  which  prescribes  such  guards  against  unlawful, 
pansfers,  while  a  vessel  is  in  port,  operates  more  forcibly  in  the 
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1804.  cases  of  a  transfer,  while  a  vessel  is  at  sea.  The  legislative  jea* 
u>^— >  lousy  of  sales  abroad,  is  manifested,  indeed,  by  the  provision, 
which  disqualifies  citizens,  resident  in  foreign  countries  (with  a 
few  exceptions)  from  being  holders  of  American  registered  ves» 
sels.  2  voL  132.  s.  2.  134.  s.  4.  Then,  if  the  policy  of  the  law  is 
general,  so  are  the  w^ords  of  the  14th  section  of  the  act,  embrac- 
ing every  sale  of  a  vessel,  in  whole,  or  in  part,  at  home,  or 
abroad;  and,  to  preserve  the  American  privileges  of  the  vessel, 
the  requisites  of  the  section  are,  a  new  register  on  the  sale,  a  sur- 
render of  the  old  register,  and  a  bill  of  sale,  reciting  the  register, 
On  the  sale  of  the  Missouri^  to  Koch  and  his  associates,  her  M 
register  ceased  to  be  in  force.  A  new  one  might  be  obtained, 
provided,  at  the  time  of  applying  for  it,  the  old  one  was  surren- 
dered, and  a  bill  of  sale,  in  due  form,  was  produced:  but,  after 
vacating  the  old  register  by  a  sale,  the  ship  ceased  to  be  privi- 
leged, until  a  new  register  was  obtained.  A  formal  b'dl  of  sale 
is  a  sine  qua  non^  in  every  case;  and,  emphatically,  it  is  necessa- 
ry in  the  case  of  a  sale,  while  a  vessel  is  at  sea,  as  the  act  of 
congress  provides  no  other  guard  against  an  unlawful  transfer. 
Besides,  why  should  the  17th  section  merely  require,  upon  the 
,  entry  of  a  vessel  from  abroad,  a  disclosure  of  the  feet,  whether 
there  has  been  any  antecedent  change  of  ownership,  if  it  was  not 
to  bring  the  case  within  the  proyisions  of  the  14th  section  of  the 
act?  And  if  a  vessel  sold  at  home,  is  subject  to  the  rigor  of  aD 
the  regulations  of  the  14th  section,  on  what  principle  can  a  vessd 
sold  abroad  pretend  to  an  exemption?  Is  it  not  more  within  the 
policy,  spirit,  and  language,  of  the  law,  to  say,  that  the  vessel 
sold  abroad,  shall,  like  the  vessel  sold  at  home,  lose  her  privilege 
upon  the  sale;  and  as  the  danger  of  imlawful  sales  is  greater 
abroad,  than  at  home,  she  shall  remain  unprivileged,  until  the  ac- 
tual renewal  of  her  register?  In  illustration  of  the  argument  <m 
this  point,  the  following  authorities  were  cited :  3  T.  Rep*  406. 
3  Br.  Ch,  571.  S.  a  5  T.  Rep.  riO.  7  T.  Rep.  306.  2  Eo9i^ 
399.    1  Bos.  &?  Pull.  483. 

2d.  Nor  was  the  Missouri  even  entitled  to  be  registered  anew, 
at  the  time  of  her  return  to  the  port  of  Philadelphia.  There  did  ^ 
not  than  exist  a  bill  of  sale,  reciting  the  register;  and  the  recital  j 
might  as  easily  be  made  from  the  record  at  the  custom-house,  \ 
as  from  the  certificate  of  registry  carried  with  the  vessel. 

The  construction  now  contended  for,  has  uniformly  prevailed  in  \ 
the  treasury  department;  and  contemporaneous  construction  ought  \ 
to  be  regarded  in  deciding  upon  a  doubtful  law.  Park^  215. 
Legislative  construction  is,  also,  in  favour  of  the  United  States^ 
for  the  very  case  of  a  vessel  sold  while  at  sea,  has  been  speciaBy 
introduced  into  the  system ;  6  vol.  223.  s.  3.  the-  power  to  remit 
the  foreign  duties  incurred  by  such  sale  has  been  vested  in  the  j 
secretary  of  the  treasury ;  and  legislative  construction,  of  a  legJN^ 
lative  act,  where  the  words  are  doubtful,  ought  to  be  conclusive. , 
Parker^  21 T. 
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For  Willings  and  Francis^  In  the  present  case,  there  is  no  1804. 
suggestion  of  alien  ownership,  or  mala  fides  of  any  kind.  The  \m^^^mmJ 
meaning  of  the  legislature  should,  therefore,  be  perfectly  clear, 
before  a  decision  inflicting,  in  effect,  a  heavy  penalty,  on  the 
plaintiffs  in  error,  is  pronounced.  The  general  policy  of  the  law 
IS,  to  give  an  advantage  to  the  American  citizen ;  and,  if  its  Ian* 
guage  is  at  all  obscure,  he  is  entided  to  the  most  benefidal  inter- 
pretation. In  this  view  of  the  controversy,  the  recapitulation  of 
a  few  plain  rules,  will  lead  to  a  favourable  result.  1st.  A  vessel 
can  have  but  one  register  at  the  same  time.  2d.  The  certificate  of 
the  registry  is  delivered  to  the  master  of  the  vessel,  when  he 
leaves  the  port,  and  must  be  deposited  at  the  custom-house  upon  his 
return.  3d.  The  register  remains  in  force,  until  it  has  been  legally 
vacated,  x>r  cancelled.  4th.  On  a  change  of  property,  whether  in 
whole,  or  in  part,  a  new  register  must  be  taken  out;  but  no  new 
register  can  be  granted  until  the  old  one  is  surrendered.  5th.  The 
execution  of  a  bill  of  sale,  reciting  the  register,  will  not  authorise 
the  granting  of  a  new  register,  without  such  surrender  of  the  old 
one ;  but  both  must  concur  for  that  purpose. 

In  no  part  of  the  law  is  a  particular  time  prescribed,  either  for 
the  execution  of  a  bill  of  sale,  or  for  the  application  for  a  new 
register.  The  14th  section  amounts  to  nothing  more,  than  a  de- 
claration, that  a  vessel,  which  has  been  sold,  in  whole,  or  in  part, 
shall  not  enjoy  the  American  privileges,  until  she  is  registered 
anew ;  but  the  word  "  when"  is  not  used  as  an  adverb  of  time ; 
nor  does  the  section  require,  that  the  vessel  shall  be  registered 
anew,  at  the  moment  of  the  transfer.  If,  therefore,  the  bill  of 
sale  is  executed,  and  the  old  register  surrendered,  when  an  ap- 
plication is  first  made  for  the  enjoyment  of  American  privileges, 
the  words  and  policy  of  the  law  are  satisfied ;  nor  will  the  court 
go  beyond  the  words  of  a  law  to  create  a  forfeiture.  1  Bos.  and 
Pull.  483.  19  Vin.  Abr.  512.  pi.  8,  9.  3  T.  Rep.  401.  2  East^ 
399.  The  17th  section  of  the  act,  however,  seems  to  fix  the  sense 
of  the  legislature ;  for,  it  obviously  contemplates  the  disclosure  of 
a  transfer,  while  the  vessel  was  at  sea;  and  if  the  oath,  which  it 
prescribes,  is  truly  taken,  there  is  no  forfeiture  of  her  American 
character. 

The  doctrine  contended  for,  on  behalf  of  the  United  States, 
would  introduce  the  greatest  mischiefs.  Could  congress  mean, 
Qu  an  act,  too,  for  the  benefit  of  American  tonnage  and  naviga- 
tion) so  to  tie  up  the  property  in  ships,  that,  while  they  are  at 
sea,  they  could  not  be  sold,  without  incurring  a  forfeiture  of  their 
privileges?  And  is  i,t  consistent  with  justice  and  reason,  that  the 
innocent  shippers  of  a  cargo  on  board  an  American  vessel, 
should  be  taxed  with  the  payment  of  foreign  duties,  in  conse- 
quence of  successive  transfers,  to  which  they  wei*e  neither  parties, 
max  privies?  To  these  inconveniences,  the  claim  of  foreign  du- 
ties, in  this  case,  adds  the  reproach,  that  congress  has  required 
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1804<.    an  impossibility;  to  wit,  the  immediate  surrender  of  die  regpnter 
c^y^  at  the  custom-house,  while,  in  fact,  it  was  on  board  of  the  vessdi 
at  sea. 

As  to  a  contemporary  construction,  it  is  not  clearly  and  uni- 
formly shown,  in  favour  of  the  adverse  doctrine;  nor,  if  it-weitf 
could  it  prevail  against  the  plain  words  and  obvious  meaning  of 
the  law.  And,  as  to  a  suppo^d  legislative  construction,  of  the  act 
of  the  2d  of  March  1803  ^6  vol.  223.  s.  3. «.  4.)  the  act  is  merely 
affirmative;  and  even  if  it  were  dedaratoiy  of  the  legislate 
opinion,  upon  the  previous  state  of  the  law,  it  could  not  be  bind- 
ing  upon  the  judges,  who  must  exercise  dieir  own  judgments 
upon  the  law  itself,  independent  of  legislative  exposition. 

Washington,  JusUce.  Although  the  pleadings,  in  this  case, 
are  lengthy,  it  has  been  agreed  by  both  parties,  that  the  only 
question,  to  be  considered  and  decided,  upon  the  whole  record, 
is,  whether  the  cargo,  imported  in  the  ship  Missouri^  is  subjea 
to  the  payment  of  foreign,  or  of  domestic,  duties? 

By  the  first,  section  of  the  '^  act  concerning  the  registering  and 
*^  recording  of  ships,  or  vessels,"  passed  on  the  31st  of  December 
1/92,  it  was  provided,  that  aU  vessels,  registered  pursuant  to 
that  law,  should  be  denominated  and  deemed  vessels  of  the  Dm- 
ted  States  I  and  all  vessels  of  the  United  States ^  are  entitled,  by 
law,  to  certain  benefits  and  privileges,  denied  to  foreign  vessels; 
so  long  as  they  shall  continue  to  be  wholly  owned,  and  to  be 
commanded,  by  a  citizen,  or  citizens,  of  the  United  States. 

The  ship  Missouri  was  a  duly  registered  vessel  of  the  United 
States^  and  has  always  continued  to  be  owned,  and  commanded, 
by  citizens.  She  was,  therefore,  entided  to  the  benefits  and  pri- 
vileges of  her  American  character,  when  she  arrived  at  the  port 
of  Philadelphia^  in  November  1802;  unless  the  partial  sale  made 
to  American  citizens,  while  she  was  at  sea,  deprived  her  of  that 
character.  Whether  the  transaction  referred  to,  produced  such 
an  effect,  may,  I  think,  be  decided  upon  a  joint  consideradon  of 
the  fourteenth,  and  first  sections,  of  the  registering  act  ak»e; 
though  other  sections  will  afford  jfair  ground  for  reasoning  and 
illustration. 

The  14th  section  is  composed  of  several  sentences,  which 
must  be  distinctly,  as  well  as  collectively,  considered,  to  ascer- 
tain the  general  meaning  and  result.  The  first  sentence  declares, 
that  when  a  registered  vessel  is  sold  to  a  citizen,  she  shall  be  re- 
gistered anew,  by  her  former  name,  or  she  shall  cease  to  be 
deemed  a  vessel  of  the  United  States;  and  that  her  former  re- 
gister shall  be  delivered  up,  at  the  time  of  applying  for  a  new 
one«  The  second  sentence  declares,  that  in  every  such  case  of 
sale,  or  transfer,  there  shall  be  a  bill  of  sale,  reciting,  at  length, 
the  certificate  of  registry^  otherwise  the  vessel  shall  be  incapable 
of  being  registered  anew*  And  the  third  sentence  declares,  ge- 
nerally, 
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joerally,  that  in  every  case,  in  which  a  vessel  is  required  to  be  1804. 
B^gistered  anew,  she  shall  not  be  intitled  to  the  privileges  of  a  v,— v-*^ 
hrcsselof  die  United  States y  if  she  is  not  so  registered. 
\  It  is  difficult  to  conjecture,  why,  in  the  first  sentence,  the  want 
|af  a  new  register  should  be  declared,  within  a  parenthesis,  to  de- 
I«ive  a  vessel  of  her  American  character;  and  that,  in  the  third 
tentence,  the  Same  effect  should  be  again  declared,  for  the  same 
cause.  The  latter  declaration,  however,  is  obviously  tautology:  for, 
if  the  former  declaration  can  be  said  to  have  destroyed  the  pri- 
vilege, ea  instantly  when  the  sale  was  effected;  it  was  useless  and 
superfluous  to  repeat,  that  the  vessel  should  not,  at  any  subse- 
quent period,  be  entitled  to  enjoy  it.  The  clear  meaning,  how- 
ever, of  both  sentences,  appears  to  be,  that  the  vessel  should  lose 
bcr  American  privileges,  not  simply  upon  the  sale,  but  upon  the 
fiegkct  to  obtain  a  new  registry,  after  the  sale.  Jt  is  here,  then, 
material  to  inquire,  in  what  manner,  and  on  what  terms,  a  new 
registry  can  be  obtained?  A  bill  of  sale,  reciting  the  old  certifi- 
cate  of  registry,  must  be  produced  to  the  collector.  The  old  cer- 
tificate of  registry  must,  also,  be  surrendered.  Now,  though  a 
:  bin  of  sale  might  be  formally  executed,  in  die  absence  of  the 
ihip;  yet,  the  ship  is  bound,  by  law,  to  carry  the  certificate  of 
I  lier  registry  with  her;  and,  consequently,  it  is  impossible  for  her 
owner,  to  surrender  that  instrument  to  the  collector  while  she  is 
i  litrself  at  sea.  If,  however,  the  surrender  of  the  certificate  must 
i  fcc  made,  or  the  privilege  must  be  lost,  it  is  manifest,  that  the  law 
\  cither  requires  the  performance  of  an  impossibility  (which  is  not 
lastily  to  be  imputed  to  the  expression,  and  never  to  the  inten- 
tion of  a  law)  or  it  prohibits,  in  effect,  the  sale  of  a  ship,  at  sea, 
i  by  one  of  our  citizens,  to  another. 

There  is  no  part  of  our  navigation  system,  that  expressly 
avows  this  to  be  the  intention  of  the  legislature ;  and  from  what 
principle  of  public  policy  can  it  be  inferred,  or  presumed?  The 
c»go  is  not  liable  to  the  claim  of  foreign  duties,  until  an  actual 
sde  of  the  ship;  and  why  should  the  owner  of  the  cargo  lose  his 
privilege,  on  account  of  the  sale,  which  is  an  act  of  the  owner  of 
the  ship  alone?  Or  be  punished  as  for  a  fault,  on  account  of  the 
Kglect  of  the  owner  of  the  ship,  to  take  out  a  new  register;  an 
omission  which  the  owner  of  the  cargo  can  neither  prevent, 
nor  supply  ?  Even,  however,  with  respect  to  the  ship,  why,  I  re- 
peat, should  the  privilege  be  lost,  and  her  owner  punished  as  for 
a  fault,  in  omitting  to  deliver  an  instrument  to  the  collector  on 
shore,  which  the  law  directs  to  be  kept  on  board  her  at  sea?  A 
consequence  more  injurious,  would  not  proceed  from  a  sale  to 
fallen,  and  yet,  in  the  case  of  a  sale  to  an  alien,  the  act  of 
congress  declares  the  forfeiture  of  the  American  privilege  in  ex- 
press words;  as  being  incurred,  eo  instantly  on  the  sale;  but  no 
such  declaration  is  made,  in  the  case  of  a  sale  to  a  citizen. 
Vol.  IV.  3D  It 
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i804.  It  appears  to  me,  that  the  fourth  sentence  of  the  14fdi  secdoi 
Vi^v^ii^  of  the  act  is,  also,  important;  for,  it  declares,  that  ^  if  the  formd 
**  certificate  of  registiy  shall  not  be  delivered  up  as  aforesaid^  the 
**  owner,  of  owners  of  the  ship,  or  vessel,  shaJl  forteit  and  m 
"  the  sum  of  500  dollars:''  And  thus,  if  the  construction  contend 
ed  for,  by  the  attorney  of  the  United  States  is  correct,  the  law  oo) 
only  prohibits  the  sale  of  a  vessel  at  sea,  by  one  citizen  to  anothel 
on  pain  pf  forfeiting,  at  the  moment  of  sale,  the  privileges  of  A^ 
vessel;  but  subjects  the  owner  to  a  penalty,  although  it  is  physi- 
cally impossible,  that  he  should  do  the  thing,  for  the  omission  o( 
which  he  is  to  be  punished. 

But  an  American  vessel  does  not  cease  to  be  entitled  to  her 
privilege,  any  more  by  the  act  of  sale,  than  by  the  actof  alteriog 
her  form,  or  burthen ;  both  cases  being  embraced  by  the  provi- 
sions of  the  14th  section.  Let  us  suppose,  therefore,  that  it^ 
construction  of  the  vessel  sHbuld  be  altered,  either  in  the  port 
to  which  she  belongs,  or  in  any  other  port:'  would  she  lose  her 
privilege,  before  the  owners  could  have  an  opportunity  to  apply 
for  a  new  registry?  And  if  not,  why  should  the  privilege  be  lost, 
before  an  opportunity  occurs  to  make  the  application  for  a  nev 
registry,  in  me  case  of  a  sale?  I  can  perceive  no  reason  for  a 
distinction. 

As  to  the  provisions  of  the  ITth  section,  they  are  designed  to 
compel  a  discovery  of  any  transfers  of  a  vessel,  which  may  have 
been  made,  during  her  absence  from  the  port ;  in  order  that  it 
might  appear,  whether  she  continued  to  be  a  privileged  vessel  of 
the  United  States*  If  it  appeared,  that  she  had  been  transfen-ed 
to  a  foreigner,  her  privileges  were  forfeited,  from  the  moment  of 
transfer;  and  if  it  appeared  that  she  had  been  sold  to  a  citizeo, 
the  officers  of  the  customs  were  enabled,  by  a  knowledge  of  the 
fact,  to  exact  the  forei^  duties,  in  future,  should  no  application 
be  made  for  a  new  registry. 

I  am,  upon  the  whole,  of  opinion,  that  the  appellants  are  noC 
liable  for  higher  duties,  than  are  payable  by  vessels  of  the  United 
States;  and,  consequendy,  the  judgment  of  the  District  Court 
must  be  reversed* 

Judgment  reversed.  (1) 

(1)  On  this  decision  a  writ  of  error  was  broug])t«  which  is  now  depending  » 
the  Supreme  Conil  of  the  C^nited  Statet.' 
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CIRCUIT  COURT, 

PENNSYLVANIA  DISTRICT. 


October  Term  1804, 

Present  Washington,  Associate  Judge  of  the  Supreme  CourU 
P£T£Rs,  District  Judge* 


Hurst's  Case. 


ON  the  affidavit  of  Timothy  Hurst j  it  appeared,  that  he  had 
come  from  his  residence  at  New-Torky  to  attend  the  trial 
of  Hurst  V.  Hurst  (m  which  he  was  a  party)  at  the  present  term; 
that  after  hie  arrival  he  had  been  subpoenaed  as  a  witness,  in  the 
case  of  W.  Hurst  v.  Rodney^  which  was,  also,  upon  the  trial  list; 
that  yesterday  (the  13  th  of  November')  while  he  was  at  his  lodg- 
ings, in  Hardy'* s  tavern,  he  had  been  arrested  by  the  sheriff  upon 
a  ca*  sa.  issuing  from  the  Supreme  Court  of  Pennsylvania -y  and 
that  he  had  come  to  Philadelphia^  and  was  remaining  here,  at  the 
time  of  the  arrest,  only  upon  the  business  of  his  suit,  and  in 
(4)edience  to  the  subpoena* 

bigersoll^  upon  these  facts,  moved,  that  Hurst  should  be  dis* 
charged  from  the  custody  of  the  sheriff.  And  he  argued,  in  sup- 
port of  the  motion,  Isu  That  the  application  was  properly  addres- 
sed to  this  Court,  and  not  to  the  Supreme  Court.  2d.  That  a  dis- 
charge frx>m  the  ca.  sa.  by  order  of  the  court,  without  the  consent, 
or  concurrence,  of  the  plaintiff,  would  not  operate  as  a  satisfaction 
of  the  debt;  and  another  execution  might  afterwards  be  taken 
out.  3d.  That  the  discharge  by  a  competent  Court,  would  ex- 
cuse and  protect  the  sheriff,  in  an  action  for  an  escape.  Barnes  2, 
Ld.  Raym.  1524.  Bac.  Abr.  631.    5  T.  Rep.  686.    5  Bac.  Abr. 

617. 
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1804.    61  ^  ^73.    1  H.  BL  636.    Ttdd  Pr.  61,  2.  i  Stra.  990.    1  Dal 
U.V— '  ^^P'  3^6-  (1)  3  DalL  478.  i)i/-  60.  a. 

Rawle^  in  opposition  to  the  discharge,  insisted,  that,  under  the 
circumstances  of  this  case,  Hurst  was  neither  privileged  as  a  wit- 
ness, nor  as  a  party.  1st.  Not  as  a  witness.  The  arrest  was  made 
at  the  lodgings  of  the  defendant:  but  although  a  witness  is  privi- 
leged,  while  he  is  going  from  home,  whik  he  is  actually  attending 
the  Court,  and  while  he  is  returning  to  his  home;  he  is  not  pri- 
vileged while  he  is  at  home.  2d.  Not  as  a  party.  If  the  privilege  of 
a  party  is  not  limited  to  the  same  times  and  places,  as  the  [h^-  | 
vilege  of  a  witness,  its  extent  is  indefinite,  and  its  operation] 
unequal.  Is  a  suitor  in  this  Court,  residing  in  Georgia^  protected  j 
from  arrest,  as  soon  as  he  receives  the  notice  of  trial,  in  his  own  i 
state,  and  in  every  state,  through  which  he  passes,  on  his  journey 
to  Philadelphia^.   Again;  Is  every  resident  citizen  of  Philadelphia^  \ 
who  has  a  suit  depending,  privileged  during  the  trial  term,  not  | 
only  while  actually  attending  the  Court,  but  while  at  home,  witli  \ 
his  family?  And  if  not,  why  should  a  non-resident  suitor  be  pro- ! 
tected  at  his  lodgings,  which  are  his  home  ?  There  is,  indeed,  a  : 
distinction  between  the  cases,  favourable  to  the  witness;  for,  a 
witness  is  under  an  absolute  obligation  to  attend  the  Court;  but 
a  party  may  prosecute  his  suit  by  an  attorney,  without  personal  i 
attendance.  Besides,  the  sheriff  will  be  bound  to  show  a  regular ! 
discharge,  in  an  action  for  an  escape ;  and  if  the  Supreme  Couzt  i 
should  adhere  to  the  rule  in  Sterret^s  case,  the    order  of  this 
Court  will  not  be  a  justification.  1  BrownL  15.  Burru  200.  5  T. 
Rep.  686.  2Cha.  Ca,  69.  T.  Raym.  100.  2  Ld.  Raym.  1524.  6  Com. 
Dig.  89.  88.  Woods  Inst.  478-  2  Bro.  Mr.  159.  Tit.  Priv.  pi  37. 

Washington,  Justice.  I  will  not  examine  the  powers  of  the 
Supreme  Court  of  the  state,  upon  the  present  occasion.  It  is 
enough  to  assertain,  that  the  power  of  this  Court  is  competent  to 
the  object  proposed.  If,  indeed,  any  injury  would  be  done  either 
to  the  plaintiff  in  the  suit,  or  to  the  sheriff  (both  of  whom  have 
acted  innocently,  and  without  knowledge  of  the  fiBicts,  on  wMch 
the  claim  of  privilege  arises)  by  our  interposition,  we  might  be 
induced  to  pause  upon  the  subject.  But,  as  to  the  plaintiff,  it  is 
clear,  that  he  may  renew  his  execution,  whenever  the  privilege 
ceases:  And,  as  to  the  sheriiF,  the  order  of  a  Court  of  compe- 
tent jurisdiction,  touching  the  subject  matter,  must  be  a  conchi-  : 
sive  justification  in  every  other  Court,  acting  upon  sound  principles 
of  law  and  justice. 

To  decide  the  principal  question,  therefore,  I  find  it  necessaiy 
to  go  no  further,  than  to  state,  that  I  think  the  witness  was,  in 

(1)  It  was  admitted  by  the  counsel,  on  both  sides,  that  the  authority  of  5»r- 
refVcase,  had  been  often  doubted,  both  on  the  bench,  and  at  the  bar,  though 
ne?©r  expressly  over-ruled. 

this 
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this  case,  privileged,  while  he  was  at  his  lodgings.  The  subpcena    1804. 
was  in  force ;  and  the  arrest  of  the  witness  at  ^at  place,  has  aU  ' 
the  efiects  which  could  be  produced  by  an  arrest  in  the  streets, 
while  coming  to,  or  going  from,  the  Court. 

Peturs,  Justice.  I  concur  in  the  sentiments,  that  have  been  ex- 
pressed by  the  presiding  judge;  and  add,  as  my  separate  opinion, 
diat  the  party  is  intided  to  be  discharged^  upon  both  the  grounds 
of  privilege. 

A  special  order  of  discharge  was^  accordingly,  made,  and 
filed;  at  the  instance  of  Dallas^  who  appeared  for  the  sheriff. 


Walker  et  aL  versus  Smith. 

CASE.  On  the  trial  of  this  cause,  the  following  facts  appear- 
ed: The  plaintiffs  were  merchants  of  London;  and  in  March 
1796,  shipped  and  consigned  to  the  defendant  certain  goods,  in- 
voiced at  270/.  14*.  Qd.  sterling,  accompanied  with  a  letter,  stat- 
ing that  "  these  goods  were  shipped  by  order  of  Mr.  y.  J5.  and 
"  for  his  account;  and  he  was  to  remit  us  the  amount  on  his  ar- 
**  rival  at  Philadelphia:  but  since  they  were  shipped,  some  cir- 
**  cumstances  have  occurred^  which  have  created  some  doubts, 
^^  in  our  minds,  respecting  his  solidity;  and  by  the  advice  of  our 
**  friends,  we  have  adopted  this  method  to  secure  ourselves 
**  through  your  friendly  assistance,  which  we  request  on  this  oc- 
**  casion.  As  we  do  not  want  to  deprive  J5.  of  the  benefits  to  be 
•*  derived  from  the  sale  of  these  goods,  we  wish  you  to  hold  them 
^'  at  his  disposal,  but  not  to  deliver  them  to  him,  without  being 
^  paid  for  die  amount,  or  having  such  security  ^ven  you  there- 
^  for,  as  is  satisfactory  to  yourself.  Should  he  not  be  able  to  ef- 
^^  feet  either  of  these,  in  a  reasonable  time,  we  would  wish  you 
*^  to  dispose  of  them  for  our  account,  and  remit  us  the  amount 
*'  in  good  bills."  The  defendant  duly  received  the  goods,  but  de- 
livered them  over  to  B.  without  receiving  payment,  or  exact- 
ing security;  and  shortly  afterwards  jB.  failed.  The  defendant, 
however,  representing  other  creditors  of  £.,  as  well  as  the  plains 
tifis,  made  a  composition,  by  which  he  received  for  the  propor- 
tion of  the  plaintifis  151/.  16*.  sterling,  and  remitted  that  sum 
to  them,  without  charging  commissions,  in  a  letter  dated  the  1 1th 
of  December  1800.  The  plaintiffs  refused  to  ratify  the  composi- 
tion, and  brought  the  present  suit  to  recover  the  invoice  value  of 
Ae  goods,  with  interest  according  to  the  usage  of  trade. 

On  the  trial,  Ingersoll  assumed  three  grounds  of  defence:  1st. 
That  there  was  no  cause  of  action;  as  the  defendant  had  accept- 
ed the  consignment,  on  principles  of  mere  curtesy,  widiout  inte- 
rest direcdy,  or  indirectly ;  and  had  exercised  a  fair  and  impar- 
tial 
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1804.  tial  discretion^  for  the  equal  interest  of  all  the  creditors  oT^. 
^i^'v^  ^^'  That  even  if  the  action  could  be  maintained,  it  is  a  case,  ia 
which  the  jury  are  at  liberty  to  give  less  by  way  of  damages, 
than  the  amount  of  the  loss  actually  proved.  1  DalL  Rep.  180. 
2  Wils.  328.  2  Bac.  Abr.  266.  BuU.  N.  P.  156.  1  Esp.  N. 
P.  179.  3d.  That  the  defendant,  acting  as  a  general  consignee, 
may  be  considered  as  selling  die  goods  to  iB.,  and,  consequently, 
is  not  liable  to  his  principal,  for  more  than  he  aaually  received. 
Wilks  Rep.  A07. 

For  the  plaintifis,  J.  Sergeant  zni,  Dallas  contended,  1st.  That 
although  the  defendant  was  not  obliged  to  accept  the  consign* 
ment,  yet,  if  he  did  accept  it,  he  was  answerable,  like  every 
other  agent,  or  factor,  for  a  breach  of  the  positive  orders  of  his 
principaL  1  Beawes  L.  M.  44.  46.  MolL  493.  497.  4  Com. 
Dig.  227,  8.  2  Cha.  Cases,  57.  4  Rob.  218.  1  Marsh.  206,  7. 
209,  210.  2d.  That  although  the  jury  had  a  great  and  useful 
latitude  in  cases  of  tort,  and  mixed  cases  of  negligence  and  tort, 
where  no  precise  standard  of  damages  was  established ;  the  legal 
discretion  of  a  jury,  could  indulge  in  no  capricious,  or  conjecQi- 
ral,  estimate,  in  cases  of  contract,  express,  or  implied,  where  a 
mere  calculation  of  figures  furnishes  a  certain  and  uniform  stand- 
ard of  right.  2  BL  Rep.  942.  4  T.  Rep.  654,  5.  5  T.  Rep.  25S. 
Barnes^  455.  448.  1  Stra.  425.  3d.  That  on  these  principles  tlie 
defendant  was  liable  for  the  debt,  as  if  he  were  a  purchasor  of 
the  goods;  and  every  purchasor  is  chargeable  with  interest,  af- 
ter the  usual  term  of  credit  is  expired.  1  DalL  Rep.  265.  Doug. 
361.  2  Bos.  &f  Pull.  337.  Crawford  v.  Willing,  ant. 

The  Court,  in  their  charge  to  the  jury,  expressly  declared  aa 
opinion,  that,  on  the  evidence,  the  plaintiffs  were  entided  to  re- 
cover the  full  amount  of  the  original  debt,  with  such  reasonaUe 
compensation  for  the  delay  of  payment,  as  the  jury  should  think 
proper. 

The  jury,  however,  gave  a  verdict  for  only  468  dollars  44 
cents,  which  was  the  amount  of  the  plaintifis'  demand  (after  cre- 
diting the  remittance)  estimating  the  sterling  money  at  par,  al- 
lowing the  defendant  a  commission,  and  deducting  die  interest* 
The  jury  added,  that  the  plaintiffs  should  pay  the  costs.  (1) 

(1)  The  finding  of  the  jury,  that  the  plaintiffs  should  pay  the  coats,  was.  al 
once,  abandoned  by  the  defendant's  counsel,  on  general  principles;  but  iKger-  \ 
soil  stated,  that  the  first  judicial  law  provided,  that  the  plaintiff  should  net  be  ; 
allowed  costs,  if  he  recovered  a  sum  less  than  500  dollars;  6  vol^  16.  «.  3.  1 ««/.  i 
61.  «.  20.  and  that  although  the  action  was  instituted,  when  the  sum  required,  j 
in  that  respect,  was  only  400  dollars;  yet,  he  referred  to  a  decision  of  Judge  i 
Chase's,  in  the  Circuit  Court  of  De/owore,  which  pronounced,  that  the  act  i 
repealing  the  latter  provision,  revived  the  former,  and  was  to  be  applied  to  afl  ' 
suits  present,  or  future.  Dallas  referred,  however,  to  the  acts  or  congress;  ; 
5  vol.  237.  «.  11.  6  vol.  16.  s.  4.  And  the  Court  declared  that  the  pUiatiffs 
were  claarly  entitled  to  costs.  ' 

The- 
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The  plaintiffs'  counsel  then  moved  for  a  new  trial,  because  the  1804. 
Verdict  was  against  law,  evidence,  and  the  charge  of  the  Court: 
imt,  after  argument,  the  motion  was  over*ruled;  and  it  was  ob- 
served by  Washington,  Justice^  that  although  he  was  not  satis- 
fed  widi  the  verdict,  nor  should  he  have  assented  to  it  as  a  ju- 
xor;  yet,  the  question  of  damages,  or  of  interest  in  the  nature  of 
damages,  belonged  so  peculiarly  to  the  jury,  that  he  could  not 
albw  himself  to  invade  their  province ;  while  he  felt  a  determi« 
nation  to  prevent^  on  their  part,  any  invasion  of  the  judicial  proi- 
vioce  of  the  Court 
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CIRCUIT  COURT, 

PENNSYLVANIA  DISTRICT. 


April  Term  1805. 

Present  Washington,  an  Associate  Judge  of  the  Supreme  Couit ; 
Peters,  District  Judge.  ' 


Huidekoper's  Lessee  'oersus  Douglass. 

THIS  was  an  ejectment  brought  for  a  tract  of  land,  lying  nortii ! 
and  west  of  the  rivers  Ohio  and  Alleghany ^  Bnd  Conewango 
Creek.  The  lessor  of  the  plaintiff  made  title  under  the  ZTo/i^zTu/ com-; 
pany,  to  whom  a  patent  was  issued,  upon  a  warrant  and  survey. 
The  defendant  claimed  as  an  actual  settler,  under  the  act  of  the  Sd; 
of  April  1792.  A  great  many  ejectments  were  depencUng  uqjoa 
the  same  facts  and  principles;  (1)  and  on  the  trial,  of  another 
ejectment,  at  a  former  term,  Washington,  yustice^  had  deli- 
vered a  charge  to  the  jury,  coinciding,  generally,  with  the  con- 
struction given  by  the  Supreme  Court  of  Permsyhcmia^  to  the 
act  of  April  1792,  from  which  Judge  Peters  dissented.  It  wss» 
therefore,  upon  the  recommendation  of  the  Court,  determined 
to  submit  the  questions,  upon  which  the  opinions  of  the  Judges 
were  opposed,  to  the  Supreme  Court  of  the  United  States^  under 
the  provision  made,  in  case  of  such  a  disagreement,  by  the  act  of 
the  29th  of  April  1802.  6  voL  89.  s.  6.  The  questions  were,  aw 
cordingly,  stated,  at  the  last  October  term,  in  the  following  fiwutt 

^^  1st.  Whether  under  the  act  of  the  legislature  oi  Pennsyhank 
passed  on  the  3d  day  of  April  1792,  entitled  ^^  an  act  for  thii 
sale  of  the  vacant  lands  within  this  commonwealth:'^  the  granted 
by  warrant  of  a  tract  of  land  lying  *^  north  and  west  oi  tfal 

(1)  For  a  general  view  of  tliis  important  controversy,  see  the  cases  reported 
ante.  p.  170.  The  Commonwealth  v.  T.  Coxt,  237.  Attorney  General  v.  Tie 
Grantees  under  the  Act  of  April  1792.  and  ante,  p.  363.  Balfour'i  Lessee  Y.  Mtisk 
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«*  rivers  Ohio  and  Alleghany^  and  Coneivango  creek,''  who,  by  1805. 
force  of  arms  of  the  enemies  of  the  United  States^  was  prevented  ^^^v^^ 
from  settling  and  improving  the 'said  land,  and  from  residing 
thereon,  from  the  10th  day  of  April  1793,  the  date  of  the  said 
warrant,  imtil  the  Ist  day  of  January  1796,  but  who,  during  the 
said  period,  persisted  in  his  endeavours  to  make  such  settlement 
and  residence,  is  excused  from  making  such  actual  setdement,  as 
the  enacting  clause  of  the  9th  section  of  the  said  law  prescribes, 
to  vest  a  tide  in  the  said  grantee* 

**  2d.  Whether  a  warrant  for  a  tract  of  land,  lying  north  and  west 
Qf  the  rivers  Ohio  and  Alleghany^  and  Conewango  creek,  granted 
in  die  year  1793,  under,  and  by  virtue  of  the  act  of  the  legisla- 
ture of  Pennsylvania^  entided  "  An  Act  for  the  sale  of  vacant 
lands,  within  this  commonwealth,"  to  a  person,  who  by  force  of 
arms  of  the  enemies  of  the  United  States^  was  prevented  from 
tetding  and  improving  the  said  land,  and  from  residing  thereon^ 
from  die  date  of  the  said  warrant,  until  the  first  day  of  January 
1796,  but  who,  during  the  said  period,  persisted  in  his  endeavours 
to  make  such  setdement  and  residence,  vests  any,  and  if  any, 
what  tide  in  or  to  the  said  land,  unless  the  said  grantee  shaQ 
after  the  said  prevention  ceases,  commence,  and  within  the  space 
of  two  years  thereafter  clear,  fence  and  cultivate,  at  least  two  acres 
contained  in  his  said  survey,  erect  thereon  a  messuage  for  the 
habitation  of  man,  and  reside  or  cause  a  family  to  reside  thereon, 
ibr  the  space  of  five  years  next  following  his  first  setding  the  same, 
the  said  grantee  being  yet  in  full  life. 

"  3d.  Whether  a  grantee  in  such  warrant  as  aforesaid,  who 
has  feiled  to  make  such  setdement  as  the  enacting  clause  of  the 
said  ninth  section  requires,  and  who  is  not  within  the  benefit  of  the 
proviso,  has  thereby  forfeited  his  right  and  dde  to  the  said  land, 
until  the  commonwealth  has  taken  advantage  of  the  said  forfei- 
ture, so  as  to  prevent  the  said  grantee  from  recovering  the  pos- 
session of  said  land  in  ejectment,  against  a  person  who,  at  any 
time  after  two  years  from  the  time  the  preventiqp  ceased,  or  at 
any  subsequent  period,  has  setded  and  improved  the  said  land 
and  has  ever  since  been  in  possession  of  the  same." 

The  questions  were  argued  in  the  Supreme  Court,  at  February 
term  1805,  by  E.  Tilghman^  Jngersoll^  Lewis  and  Dallas^  for 
die  plaintiff;  and  by  M^Kean  (attorney  general  of  Pennsyhanui) 
and  W.  Tilghmanj  for  the  defendant. 

The  opinion  of  the  Court  was  delivered  by  die  Chief  Justice^ 
in  the  fbUbwing  manner. 

Marshail,  Chief  Justice^  The  questions  which  occurred  in 
du8  case,  in  the  Circuit  Court  of  Pennsylvania^  and  on  which  the 
opinion  of  this  court  is  reqmred,  grow  out  of  the  act  passed  by 
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1805.    the  legislature  of  that  state,  entitled  ^^  An  Act  for  the  sale  of  the 
^  vacant  lands  within  this  commonwealth." 

The  ninth  section  of  that  act^  on  which  the  case  principal^ 
depends,  is  in  these  words:  "  And  be  it  further  enacted  by  the 
**  authority  aforesaid,  that  no  warrant  or  survey,  to  be  issued  or 
^'  made  in  pursuance  of  this  act,  for  lands  lying  north  and  west  of 
**  the  rivers  OAi(?  and  il/^p-Zk/n^  and  Coffet&anj'^cx«ek,shaU  vest  any 
'*  title  in  or  to  the  lands  uierein  mentioned,  unless  the  grantee  has, 
"  prior  to  the  date  of  such  warrant,  made,  or  caused  to  be  made,  or 
"  shall,  within  the  space  of  two  years  next  after  the  date  of  the  same, 
^^  make,  or  cause  to  be  made,  an  actual  settlement  thereoo,  by 
^^  clearing,  fencing  and  cultivating  at  least  two  acres  for  eveiy 
**  hundred  acres  contained  in  one  survey,  erecting  thereon  a 
^'  messuage  for  the  habitation  of  man,  and  residing,  or  causiag  a 
"  family  to  reside  thereon,  for  the  space  of  five  years  next  fol- 
^^  lowing  his  first  settling  the  same,  if  he  or  she  shall  so  long  live; 
^^  and  that  in  default  of  such  actual  setdement  and  residence, 
^^  it  shall  and  may  be  lawful  to  and  for  this  commonwealth  to 
^^  issue  new  warrants  to  other  actual  settlers  for  the  said  lands, 
*^  or  any  part  thereof,  reciting  the  original  warrants,  md  that  ac- 
^^  tual  setdenients  and  residence  have  not  been  made  in  porsa* 
'^  ance  thereof,  and  so  as  often  as  defaults  shall  be  made,  for  the 
^^  time  and  in  the  manner  aforesaid,  which  new  grants  shall  be 
^^  under  and  subject  to  all  and  ever}'  the  regulations  contained 
"  in  this  act.  Provided  abvays^  neveriheieas^  that  if  any  such  ac* 
'''  tual  settler,  or  any  grantee  in  any  such  original  or  succeediag 
»'  warrant,  shall  by  force  of  arms  of  the  enemies  of  the  United 
*'  States^  be  prevented  from  making  such  actual  setdement,  or  be 
*'*'  driven  therefrom,  and  shall  persist  in  his  endeavours  to  make 
^^  such  actual  settlement  as  aforesaid,  then,  in  either  case,  he 
^^  and  his  heirs  shall  be  entitled  to  have  and  to  hold  the  said 
^^  lands,  in  the  same  manner  as  if  the  actual  setdement  had  been 
*'  made  and  continued.*' 

.  The  questions  to  be  considered,  relate  particularly  to  the  pro- 
viiso  of  this  section;  but,  to  construe  that  correcdy,  it  will  be  ne» 
cessary  to  understand  the  enacting  clause,  which  states  what  is  to 
be  performed  by  the  purchaser  of  a  warrant,  before  the  title  to 
tUe  lands  described  therein,  shall  vest  in  him. 

Two  classes  of  purchasers  are  contemplated. 

The  one  has  already  performed  every  condition  of  the  sale,  and 
is  about  to  pay  the  consideration  money;  the  other  pays  the  coo* 
sideration  money  in  the  first  instance,  and  is,  afterwards,  to  per-- 
form  the  conditions.*  They  are  both  described  in  the  same  sen- 
tence, and,  from  each,  an  actual  settlement  is  required  ns  indis- 
pensable to  the  completion  of  the  title.  In  describing  this  actual 
settlement,  it  is  declared  that  it  shall  be  made  in  the  case  of  a 
warrant  previously  granted,  within  two  years  next  after  the  ditei 
of  such  warrant,  ♦*  by  clearing,  fencing,  and  cultfviiting  at  least 
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f^tmo  acres  for  every  hundred  acres  contained  in  one  survey,    1805. 
^  erecting  thereon  a  messuage  for  the  habitation  of  man,  and  re-  Ui*y^^ 
^  siding  or  causing  a  family  to  reside  thereon  for  the  space  of 
"  five  years  next  following  his  first  settling  of  the  same,  if  he  or 
^^  she  shall  so  long  live." 

The  manifest  impossibility  of  completing  a  residence  of  five 
years  within  the  space  of  two  years,  would  lead  to  an  opinion, 
that  the  part  of  the  description  relative  to  residence,  applied  to 
those  only  who  had  performed  the  condition  before  the  payment 
of  the  purchase  money,  and  not  to  those  who  were  to  perform  it 
afterwards.  But  there  are  subsequent  parts  of  th«;  act,  which  will 
not  admit  of  this  construction,  and,  consequendy,  residence  is  a 
condition  required  from  the  person  who  settles  under  a  warrant, 
M  well  as  from  one  who  entides  himself  to  a  warrant  by  his  set- 
tlement* 

The  law,  requiring  two  repugnant  and  incompatible  things,  is 
incapable  of  receiving  a  literal  construction,  and  must  sustain 
some  change  of  language  to  be  rendered  intelligible.  This  change, 
however,  ought  to  be  as  small  as  possible,  and  with  a  view  to  uie 
sense  of  the  legislature,  as  manifested  by  themselves.  The  read- 
'^^g^  suggested  by  the  counsel  for  the  plaintiff,  appears  to  be  most 
reasonable,  and  to  comport  best  with  the  gene^l  language  of  the 
section,  and  with  the  nature  of  the  subject.  It  is  by  changing  the 
paruciple  into  the  future  tense  of  the  verb,  and  instead  of  *^  and 
^  residing  or  causing  a  family  to  reside  thereon,"  reading,  and  shall 
reside,  &c.  The  effect  of  this  correction  of  language,  will  be  to 
destroy  the  repugnancy  which  exists  in  the  act  as  it  stands,  and 
to  reconcile  this  part  of  the  sentence  to  that  which  immediately 
follows,  and  which  absolutely  demonstrates  that,  in  the  view  of 
the  legislature,  the  settlement  and  the  residence  consequent 
thereon,  were  distinct  parts  of  the  condiuon;  die  setdement  to 
be  made  within  the  space  of  two  years  from  the  date  of  the  war- 
nmt,  and  the  residence  in  five  years  from  the  commencement  of 
the  settlement. 

This  construction  is  the  more  necessaiy,  because  the  verj' words 
^  such  actual  settlement  and  residence,''  which  prove  that  resi- 
dence is  required  from  the  warrantee,  prove,  also,  that  setdement 
and  residence  are,  in  contemplation  of  the  law,  distinct  operations* 
In  the  nature  of  things,  and  from  the  usual  import  of  words,  they 
are,  also,  distinct.  To  make  a  settlement,  no  more  requires  a  re* 
aidence  of  five,  than  a  residence  of  five  hundred,  years:  and,  of 
\  consequence,  it  is  much  more  reasonable  to  understand  the  le- 
I  gislature  as  requiring  the  residence  for  that  term,  in  addition  to 
a  setdement,  than  as  declaring  it  to  be  a  component  part  of  a 
$etdement. 

The  meaning  of  the  terms,  setdement  and  residence,  being 
understood^  the  Court  wiU  proceed  to  consider  the  proviso. 

That 
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1805.       That  part  of  the  act  treses  of  an  actual  settler,  und^  wlnckj 
Vi^v*^  term  is  intended  as  well  tho  person  who  makes  his  settlement  Ait  \ 
foundation  of  his  claim  to  a  warranty  as  a  warraotee,  who  had  i 
made  an  actual  settlement  in  performance  of  the  conditions  aiK 
nexed  to  his  purchase,  and  if  ^^  any  grantee  in  any  such  t)rigiiid 
^*'  or  succeeding  warrant,"  who  must  be  considered  aa  connu- 
distinguished  from  one  who  had  made  an  actual  settlement*  Per* 
8bns  thus  distinctly  circumstanced,  are  brought  together  in  the 
same  sentence,  and  terms  are  used  appropriated  to  the  situa^ 
,  ,  tion  of  each,  but  not  applicable  to  both.   Thus,  the  idea  of  ^  an 

^^  actual  setder,"  ^^  prevented  from  making  an  actual  settlemeati^ 
and,  after  "  being  driven  therefrom,*'  "  persisting  in  his  endea- 
vours" to  make  it,  would  be  absurd.  To  apply  to  each  class  of 
purchasers,  all  parts  of  the  proviso,  would  involve  a  contradiction 
in  terms.  Under  such  circumstances,  the  plain  and  natural  mode 
of  construing  the  act,  is  to  apply  the  provisions,  distributively,  to 
the  description  of  persons  to  whom  they  are  adapted,  reddenda 
singula  singulis.  The  proviso,  then,  would  read  thus,  **  Provided 
**  ahvays^  nevertheless^  that  if  any  such  actual  settler^  shall  be 
^  driven  from  his  setdement,  by  force  of  arms  of  the  enemies  of 
*'  the  United  States;  or  any  grantee,  in  any  such  original  or  suc- 
^^  ceeding  warrant,  shall  by  force  of  arms  of  the  enemies  of  the  Ufu^ 
**  ted  Stc^ieSy  be  prevented  from  making  such  actual  settlement,  and 
*^  shall  persist  in  his  endeavours^  to  make  such  actual  settlement  as 
^^  aforesaid,  then,  in  either  case,  he  and  his  heirs  shall  be  entitled 
^^  to  have  and  to  hold  the  said  lands,  in  the  same  manner  as  if 
"  the  actual  settlement  had  been  made  and  continued."  The 
two  cases  are  the  actual  settler,  who  has  been  driven  from  his 
settlement,  and  the  warrantee,  who  has  been  prevented  from  i 
making  a  settlement,  but  has  persisted  in  his  endeavours  to  make 
one. 

It  is  perfectly  clear,  that  in  each  case,  the  proviso  substitutes 
something  for  the  settlement  to  be  made  withm  two  years,  fix>Di 
the  date  of  the  warrant,  and  for  the  residence  to  continue  five 
years,  from  the  commencement  of ^  the  settlement,  both  of  whidi 
were  required  in  the  enacting  clause.  What  is  that  something? 

The  proviso  answers,  that  in  case  of  "  an  actual  setder,"  it 
is  his  being  **  driven  from  his  settlement,  by  force  of  anus  of  Ac  '■ 
enemies  of  the  United  States^^  and  in  case  of  his  being  a  grantee  of 
a  warrant,  not  having  settled,  it  is  '^  persisting  in  his  endeavours  i 
to  make  such  actual  settlement."  In  neither  case  is  residence,  or 
persisting  in  his  endeavours  at  residence,  required.  Yet  the  kgis-  • 
lature  had  not  forgotten,  that  by  the  enacting  clause^  residence  < 
was  to  be  added  to  settlement;  for  in  the  same  sentence  they  say,  J 
that  the  person  who  comes  within  the  proviso,  shall  hold  the  land  { 
^^as  if  the  actual  settlement  had  been  made  and  continued." 

It  is  contended  on  the  part  of  the  defendant,  tliat  as  the  time,  i 
during  which  persistance  shall  continue^  is  not  prescribed^  the  per*  i 
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chimiog  the  land,  must  persist  until  he  shall  have  effected    1805* 
his  settlement  and  residence,  as  required  by  the  enacting  Vi— yJ 
e  of  the  act:  that  is,  that  the   provis<i  dispenses  with  the 
:,  and  only  with  the  time,  during  which  the  condition  is  to 
performed* 

^  Bat  the  words  are  not  only  inapt  for  the  expression  of  such  an 
riwent;  they  absolutely  contradict  it. 

I  If  the  proviso  be  read  so  .as  to  be  intelligible,  it  requires  no- 
jAing  from  the  actual  settler  who  has  been  driven  from  his  settle- 
isient.  He  is  not  to  persist  in  his  endeavours  at  residence,  or  in 
[«ther  words,  to  continue  his  settlement,  but  is  to  hold  the  land. 
|From  the  warrantee  who  has  been  prevented  from  making  a  set* 
i  dement,  no  endeavours  at  residence  are  required.  He  is  to 
l^penistinhis  endeavours,"  not  to  make  and  to  continue  such 
Mudsetdement,  but  ^*  to  make  such  actual  setdement  as  afore* 
McL''  And  if  he  does  persist  in  those  endeavours,  he  is  to  hold 
[the  land  ^^  as  if  the  actual  settlement  had  been  made  and  conti- 
^d."  The  construction  of  the  defendant  would  make  the 
H^Uature  say,  in  substance,  that  if  the  warrantee  shall  persist  in 
Meayooring  to  accomplish  a  particular  object,  until  he  does  ac* 
fcompliih  it,  he  should  hold  the  land  as  if  he  had  accomplished  it. 
Bat,  independent  of  the  improbability  thatthe  intention  to.  dispense 
^  with  the  time,  in  which  the  condition  was  to  be  performed, 
V'otiU  be  expressed  in  the  language  which  has  been  noticed, 
■ne  are  terms  used,  which  seem  to  restrict  the  time,  during 
l^ch  a  persistance  in  endeavours  is  required.  The  warrantee 
*to  pei-sist  in  his  endeavours  ^  to  make  such  actual  setdement 
''»a&H'e8aid:''now,  *<  such  actual  setdement, as  aforesaid"  is  an 
felual  setdement  withiti  two  years  from  the  date  of  the  warrant, 
Uas  it  could  only  be  made  within  two  ye'ars,  a  persistance  in  en- 
Mrouring  to  make  it,  could  only  continue  for  diat  time. 
1^  If  after  being  prevented  from  making  an  actual  setdement,  and 
^^ting  in  endeavours,  those  endeavours  should  be  successful 
ilritfain  the  two  years ;  after  which  the  person  should  be  driven  off, 
ftt  is  asked  what  would  be  his  situation  i 
l^he  answer  is  a  plain  one.  By  persisting,  he  has  become  aa 
*  settler;  and  the  part  of  the  proviso  which  applies  to  actual 
"s  protects  him.  ^ 

If  after  the  two  years  he  should  be  driven  off,  he  is  still  pro- 
'^  d.  The  application  of  external  violence  dispenses  with  resi- 
e.  The  court  feels  itself  bound  to  say  so,  because  the  proviso 
a  substitute,  which,  in  such  a  state  of  things,  shall  be 
instead  of  a  performance  of  the  con<Utions  ret^uir^d  by 
'  enacting  clause;  and  of  that  substitute  residence  forms  no 

In  a  great  variety  of  forms  and  with  great  strength,  it  has  been 
"7^d,that  the  setdement  of  the  country  was  the  great  object  of 
'  act;  and  that  the  construction  of  the  plaintiff  would  defeat 
^  object. 

That 
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1805.  That  the  exclusive  object  of  sm  act  to  give  lands  to  aetdoii 
would  be  die  setdement  of  the  country,  will  be  admitted ;  IhI 
that  an  act  tosell  lands  toaettlers,  must  have  for  its  exclusive  ofjctt 
the  settlement  of  the  country,  cannot  be  so  readily  conceded*  las^ 
tempting  to  procure  settlements,  the  treasury  was  certainly  notfo^ 
gotten.  How  far  the  two  objects  might  be  consulted,  or  how  Cv 
the  one  yielded  to  the  other,  is  only  to  be  inferred  from  the  wath 
in  which  the  legislative  intention  has  been  expressed.  How  bx 
the  legislature  may  have  supposed  the  peopling  of  the  district  b 
question  to  have  been  promoted  by  encouraging  actual  seittemcoa^  * 
though  a  subsequent  residence  on  them  should  be  rendered  im* 
practicable  by  a  foreign  enemy,  can  only  be  shown  by  their  owa 
language.  At  any  rale^  if  the  legislature  has  used  words  dis* 
pensing  with  residence,  it  is  not  for  the  court  to  say  they  eottld 
not  iutend  it,  unless  there  were  concomitant  expressions,  whidi 
should  explain  those  words,  in  a  manner  different  from  their  or* 
€linary  import.  There  are  other  considerations  in  favour  of  the 
construction  to  which  die  court  is  inclined. 

This  is  a  contract,  and  althopgh  a  state  is  a  party,  it  ought  to  i 
be  construed  according  to  those  well  established  princi(des  which  I 
regulate  contracts  generally. 

The  state  is  in  the  situation  of  a  person,  who  holds  forth  to  die  i 
world  the  conditions,  on  which  he  is  willing  to  sell  his  ptopcrtjm  \ 

If  he  should  couch  his  propositions  in  such  ambiguous  termj 
that  they  might  be  understood  differently:  in  consequence  «i\ 
which  sales  were  to  be  made,  and  the  purchase  money  paid,  fas  I 
wouki  come  with  an  ill  grace  into  court  to  insist  on  a  latent  ani' 
obscure  meaning,  which  should  give  him  back  his  property,  and 
permit  him  to  retain  the  purchase  money.  All  those  princi]dc| 
of  equity  and  of  fair  dealing,  which  constitute  the  basas  of  judiciw 
proceedings,  require  that  courts  should  lean  against  such  a  cqop 
struction. 

It  being  understood  that  the  opinion  of  the  court  on  the  two 
first  questions,  has  rendered  a  decision  of  the  third  unnecessary, 
no  determination  respecting  it  has  been  miide.  (1) 

It  is  directed  that  the  following  opinion  be  certified  to  the  cii^ 
cuit  court. 

1.  That  it  is  the  opinion  of  this  Court,  that  under  die  dct  a£ 
the  legislature  of  Pennsylvania  passed  the  third  day  of  AprU^ 
in  the  year  of  our  Lord  one  thousand  seven  bundled  amd  ninety^ 
two,  entitled  ^^  An  act  for  the  sale  of  vacant  lands  wiiiiin  Aim 
commonwealth,"  the  grantee,  by  a  warrant,  of  a  tract  of  hmm 
lying  north  and  west  of  the  rivers  Ohio  and  AUeghan^  and  CM^ 
xvangif  creek,  who  by  force  of  arms  of  the  enemies  of  the  UaUci 

(I)  Although  no  opinion  was  publicly  deli^red«  oo  the  tbind  question^  it; 
was  ui.(lerst'>od,  that  the  subject  had  been  generally  considered  by  the  C«acte 
and  my  infoirnation  (wh^ch  does  m»t,  however,  proceed  from  the  judges  thdlh! 
selves)  states  the  result  tx)  hare  been  fkvourable  to  the  grantee. 
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States  was  prevented  from  settling  and  improving  the  said  land,  1$05. 
od  from  residing  thereon  from  die  tenth  day  of  April  one  thou* 
land  seven  hundred  and  ninety-three,  die  date  of  the  said  warranty 
until  the  first  day  of  Jcoiuary  in  the  year  one  thousand  seven 
linidred  and  ninety-six^  but  who  during  the  said  period  persisted 
in  his  endeavours  to  make  such  setdement  and  residence,  is  ex- 
cused from  making  such  actual  setdement  as  the  enacting  ckuse 
of  the  ninth  secdon  of  the  s^d  law  prescribes,  to  vest  a  tide  in 
die  said  grantee. 

2.  That  it  is  the  opinion  of  this  court,  that  a  warrant  for  a  tract 
6Fland  lying  north  and  west  of  the  rivers  Ohio  and  Alleghany  and 
Conexvango  creek,  granted  in  the  year  one  thousand  seven  hun- 
dred  and  ninety-three,  under,  and  by  virtue  of  the  act  of"  the  le- 
gislature of  Pennsyhama^  entided,  **  An  act  for  the  sale  of  vacant 
**  lands  within  this  commonwealth,"  to  a  pereon  who,  by  force  of 
arms  of  the  enemies  of  the  United  States^  was  prevented  from  set- 
tling and  improving  the  said  land,  and  from  residing  thereon,  from 
die  date  of  the  said  warrant  until  the  first  day  of  January  in  the 
year  1796 ;  but  who,  during  the  said  period,  persisted  in  his  endea- 
vours to  make  such  setdement  and  re8idence,vestsinsuch  grantee  a 
fee  simple  in  the  said  land;  although  after  the  said  prevention  ceased, 
he  did  not  commence,  and,  within  the  ispace  ot  two  years  there- 
after clear,  fence,  and  cultivate,  at  least  two  acres  for  every  hun- 
dred acres  contained  in  his  survey  for  the  said  land,  and  erect 
'Aiereon  a  messuage  for  the  habitation  of  man,  and  reside,  or 
cause  a  family  to  reside  thereon,  for  die  space  of  five  years  next 
Mowing  his  first  settling  of  the  same,  the  said  grantee  being  yet 
iaftdllife. 

^  Upon  this  opinion  of  the  Supreme  Court,  the  cause  was  again 
brought  before  a  jury;  the  title  was  legally  deduced  from  the 
state  to  the  lessor  of  the  plaintiiF;  and  the  facts  of  a  prevention 
&om  making  an  improvement  and  settlement,  under  the  9th  sec- 
tion of  the  act  of  April  1 792,  by  a  subsisting  Indian  war,  as  well 
as  the  facts  of  a  persistance  in  the  endeavour  to  make  such  im- 
provement and  settlement,  were  established,  in  detail,  as  they 
appear  in  the  case  of  The  Commonwealth  v.  Coxe^  ante.  p.  170. 
After  argument,  by  Ingersolly  E.  Tilghman^  Lewts^  and  Dallas^ 
for  the  plaintiflF;  and  by  M^Kean^  IV.  Ttlghman^  and  M.  Levy^ 
fer  the  defendant,  the  following  charge  was  delivered  to  the  jury. 

i  Washingtoh,  Justice.  The  plaintiff  appears  before  you  with 
I'Tegiilar  paper  title  from  the  warrant  to  the  patent. 
^'  When  this  cause  was  tried  before^  the  counsel  for  the  defend- 
ttlt  insisted,  that  the  plaintifTs  title  was  built  upon  a  contract, 
which  he  had  not  complied  with,  that  he  was  to  make  a  setde- 
ment, such  as  th^  enacting  clause  of  the  9th  section  requires,  un- 
Ikm  prevented  from  doing  so,  by  the  enemies  of  the  United  States; 
m  which  latter  case,  he  was  not  only  to  prove  a  persbtance  in  en- 
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.1805.  deavours  to  make  the  aetdemetit,  during  the  period  of  the  war; 
but  was  to  go  on  to  make  it,  after  the  prevention  ceased.  TUi 
question  was  so  difficult,  as  to  divide,  not  only  tihis  Court,  but 
the  Courts  of  this  state.  The  question  was  adjourned  to  the  Su- 
preme Court,  who  have  decided,  that  a  warrantee,  who,from  Apri 
1793,  to  the  1st  of  January  1796,  was  prevented,  by  the  enemio 
of  the  United  States^  from  making  such  setdement  as  the  law  re- 
quired, but  who,  during  that  period,  persisted  in  his  endeavoun 
to  make  such  setdement,  is  endtled  to  hold  his  land  in  fee  sim- 
ple, although,  after  the  prevention  ceased,  he  made  no  attempt  ta 
make  such  setdement.  This  we  must  consider  as  the  law  ot  die 
land,  and  govern  our  decision  by  it. 

The  questions  then  are, 

1st.  Was  the  Holland  Company,  ftom  April  179S,  to  yamior^ 
1796,  prevented  from  making  their  setdement?  and, 

2d.   Did  they  persist  in  endeavours,  during  that  period,  to 
make  it? 

What  is  the  legal  meaning  of  prevention,  and  persistance  in 
endeavours?  Were  they  prevented,  and  did  they  persist,  widih 
this  meaning?  The  first  are  questions  of  law,  which  the  Couit 
are  to  decide;  the  latter  are  questions  of  fact,  proper  for  your 
determinadon.  What  were  they  prevented  from  doing,  in  order 
to  excuse  them?  The  answer  is,  from  clearing,  fencing,  andcuM* 
.vating,  two  acres  of  land  in  every  hundred  acres  contained  in  their 
warrant,  from  building  a  house  thereon,  fit  for  the  habitatioo  of 
man,  and  from  residing,  or  causing  a  family  to  reside  thereon. 
To  what  extent  were  their  endeavours  to  go?  The  answer  is,  to 
effect  these  objects.  It  was  not  every  slight  or  temporary  danger, 
which  was  to  excuse  them  from  making  such  settlement,  but  sudiji  j 
as  a  prudent  man  ought  to  regard.  The  plaintiffs  stipulated  to  \ 
settle  as  a  society  of  husbandmen,  not  as  a  band  of  soldiers.  They 
were  not  bound  to  effect  every  thing  which  might  be  expected 
.from  military  men,  whose  profession  is  to  meet,  to  combat,  and 
to  overcome  danger.  To  such  men  it  would  be  a  poor  excuse,  to 
say,  they  were  prevented  by  danger,  from  the  performance  of 
their  duty.  The  husbandman  flourishes  in  the  less  glorious,  but 
not  less  honourable,  walks  of  life.  So  far  from  the  legislature  ex- 
pecting, that  they  were  to  brave  the  dangers  of  a  savage  enemy, 
in  order  to  effect  their  setdements,  they  are  excused  from  makbig 
them,  if  such  dangers  exist.  But  they  must  persist  in  their  en- 
deavours to  make  them,  that  is,  they  are  to  persist  if  die  danger 
is  over,  which  prevented  them  from  making  them.  For  it  woukl^ 
be  a  monstrous  absurdity  to  say,  that  the  danger,  which,  by  pre- 
venting them  from  making  the  setdementa»  would  excuse  them, 
would  not,  at  the  same  time,  excuse  them  from  endeavours  to 
make  them,  so  long  as  it  existed.  It  would  be  a  mockery  to  sa^ » 
that  I  should  be  excused  from  putting  my  finger  into  the  blase  of 
this  candle,  provided  I  would  persevere  in  my  endeavours  to  do 
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^It,  because,  by  making  the  endeavours,  I  could  do  it,  although    1805. 

,^e  consequences  would  be  such  as  I  was  excused  from  incurring,  v.'-v*^. 
I£i  then,  the  company  were  prevented  from  making  their  settle- 
ments, by  dangers  frpm  a  public  enemy,  which  no  prudent  man 
would  or  ought  to  encounter,  and  if  they  made  those  endeavours, 
which  the  same  man  would  have  made,  to  effect  the  object,  they 
have  fully  complied  with  the  proviso  of  the  9th  seaion.  How 
then  are  the  facts?  That  a  public  war  between  the  United  States 
and  the  Indian  tribes,  subsisted  from  April  1793,  and  previous  to 
that  period,  until  late  in  1795,  is  not  denied;  and,  diough  the 
great  theatre  of  the  war  lay  far  to  the  north  west  of  the  land  in 
dispute,  yet  it  is  clearly  proved,  that  this  country,  during  this  pe«  . 
riod,  was  exposed  to  repeated  irruptions  of  the  enemy,  killing 
and  plundering  such  of  the  whites  ^  they  met  with,  in  situations 
where  they  could  not  defend  themselves.  What  was  the  degree 
of  danger  produced  by  those  hostile  incursion3,  can  only  be  esti- 
mated by  the  conduct  of  those,  who  attempted  to  face  it.  We  find 
them  sometimes  working  out  in  the  day  time  in  the  neighbour- 
hood of  the  forts,  and  returning  within  their  walls,  at  night,  for 
protection;  sometimes  giving  up  the  pursuit  in  despair,  and  re- 
tiring to  the  settled  parts  of  the  country;  then  returning  to  this 
country,  and  again  abandoning  it.  We  sometimes  tneet  with  a 
&w  men  hardy  enough  to  attempt  the  cultivation  of  their  lands, 
associating  implemenu  of  husbandry,  with  the  instruments  of  war, 
the  character  of  the  husbandman,  with  that  of  a  soldier;  and  yet 
I  do  not  recoQea  any  instance,  where,  with  this  enterprising,  daf- 
iog  spirit*  a  smgle  individual  was  enabled  to  make  such  a  settle* 
ment  as  we  law  required.    You  have  heard  what  exertions  were 

^  made  by  the  Holland  company,  you  will  consider  what  was  the 
stale  of  that  country  during  the  period  in  question,  you  will  ap- 
ply the  principks  laid  down  by  the  Court  to  the  evidence  in  the 
cause^ond  then  say,  whether  the  tide  is  with  the  plaintiiF  or  not. 

Verdict  for  the  pbiimiff. 


Vot.  IV.  3  F 
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CIRCUIT  COURT, 

PENNSYLVANIA  DISTRICT. 


October  Term  1805. 

Present  Washington,  Associate  Judge  of  the  Supreme  Court. 
Peters,  District  Judge. 


Peiin's  Lessee  versus  Klyne. 

BY  an  act  of  the  General  Assembly  of  Pennsyhtmia^  passed 
on  the  2rth  day  of  November  1779  (1  voL  State  Lam^  6^ 
DalL  edit.)  the  estates  of  the  late  proprietaries  were  vested  in  the 
comxnonwealth,  subject  to  the  following  proviso: 

**  Sect.  8*  Provided  cdso^  That  all  and  every  the  private  estates, 
lands  and  hereditaments,  of  any  of  the  said  proprietaries,  whereof 
they  are  now  possessed,  or  to  which  they  are  now  entitled,  in 
their  private  several  right  or  capacity,  by  devise,  purchase  or  de- 
scent; and  likewise  all  the  lands  called  and  known  by  the  name  of 
the  proprietary  tenths  or  manors,  which  were  duly  surveyed,  and 
returned  into  the  Landoffice,  on  or  before  the  fourth  day  of  Jubf^ 
iti  the  year  of  our  Lord  one  thousand  seven  hundred  and  seven- 
ty-six, together  with  the  quit  or  other  rents,  and  arrearages  of 
rents,  reserved  out  of  the  said  proprietary  tenths  or  manors,  or 
any  part  or  parts  diereof,  which  have  been  sold,  be  confirmed,  ra» 
tified  and  established  for  ever,  according  to  such  estate  or  estates 
therein,  and  under  such  limitations,  uses  and  trusts,  as  in  and  by 
the  several  and  respective  reservations,  grants  and  conveyances 
thereof,  are  directed  and  appointed." 

The  present  suit,  and  a  number  of  other  ejectments,  were 
brought  for  tracts  of  land,  lying  in  2iri  county;  in  all  of  which, 
the  general  question  was,  whether  the  land  was  included  in  a  tract 
called  and  known  by  the  name  of  a  proprietary  manor,  duly  sur- 
veyed 
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vtytA  «ik1  returned  into  the  land<<office,  on  or  before  the  4th  day    1805^ 
of  yiiA|f  1776?  '    *-nr- * 

The  title  of  the  lessor  of  the  plaintiff  to  the  premises  in  dispute, 
vns  regularly  deduced  from  i^e  charter  ot  Charles  the  2d  to 
Wtl&am  Penti^O)  provided  there  was  a  manor  called  and  known 
by  the  name  oS  Sfringetsbury^  duly  surveyed  and  returned,  ac- 
cording to  the  terms  and  meaning  of  the  act  of  November  1779* 

The  material  facts,  upon  the  controverted  point,  were  these : 
At  the  time  that  Sir  fViSiam  Keith  was  governor  of  the  province, 
the  controversy  .between  the  proprietor  and  Lord  Baltimore  had 
arisen;  and  many  persons  from  ili^^n^/czn^  intruded  upon  the  ad^ 
jacent  lands  in  Pennayhania,  Under  the  pressure  of  these  intru- 
sions. Sir  William^  on  the  18th  of  yune  1722,  issued  a  warrant 
to  yohn  French^  Francis  WarktfBnd  James  Mitchell^  in  which 
he  recited,  ^^  that  the  three  nations  of  Indians  on  the  north  side 
of  SuBfuehanna  are  much  disturbed,  and  the  peace  of  the  colony 
in  danger,  by  attempts  to  survey  land  on  the  south  west  bank  of 
the  river,  over  against  the  Indian  towns  and  setdements,  without 
any  right,  or  pretence  of  authority,  so  to  do,  from  the  proprietor, 
unto  whom  the  lands  unquestionably  belong;  that  it  is  agreeable 
to  treaty  and  usage  to  reserve  a  sufficient  quantity  of  land,  on  the 
south-west  side  of  the  Susquehanna^  within  the  proprietor's  land| 
far  accommodating  die  said  Indians',  and  that  the  Indians  had  re- 
quested, at  a  treaty^  held  on  the  15th  and  16th  instant,  that  a  large 
tract  of  land,  right  against  their  towns  on  Susquehanna  might  be 
surveyed  for  the pro|xietor'8  use  only;  because,  from  his  bounty 
and  ^xxiness,  they  would  always  be  sure  to  obtain  whatsoever 
was  necessary  and  convenient  for  them,  from  time  to  time.''  Sir 
William's  warrant  then  proceeded,  that  ^^  by  virtue  of  the  powers 
wherewith  he  is  entru^ed  for  the  preservation  of  his  majesty's^ 
peace  in  this  province,  and  with  a  due  respect  and  regard  to  ' 
propietor's  absolute  title,  vad  unquestionable  rights,  he  <" 
and  authorises,  the  persons  named  in  the  warrant,  to  crc 
survey,  mark  and  locate,  70,000  acres  in  the- name  and  fajm 
of  Sprtnget  Penn  Esq.,  which  shall  bear  die  name,  ai^Kn-west 
the  manor,  of  Springetsburyi  beginning  upon  ^^o  miles; 
bank,  over  against  Conestogoe  creek;  thence  W.J^the  upper- 
thence  N.  W.  by  N.  12  miles;  thence  E.  N^^E.  by  S.  along 
XBOst  comer  of  a  tract  c^ed  Newberry;  theag^^f  tree  of  Nexv^ 
*Ae  head  line  of  Newberry^  to  the  soudieaj^  E.  N.  E.  to  the 
berry'y  thence  down  the  side  line,  of  Njm^t  to  the  place  of  be- 
Susquehanna;  and  thence  down  the  jk[^  governor  and  council 
ginning:  And  to  return  the  warr^pr^^^uted  on  the  19th  and 
•of  Pennsylvania^^  The  survey  J|f^yncil,  on  the  21st  of  June 
20th  of  June^  was  returned  ^^undaries:  "  From  a  red  oak, 
1722,  according  to  the  -^  " 

iriven  in  evidence  upon  the  trial 
(1)  The  oripnal  oh^       ^  "  by 
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1005.  ^  by  a  nm's  side,  called  PemC*  ttn,  OKiiied  S«  P.  W.  S.  W.  W 
<^pv*^  ^^  miles  to  a  chesnut  by  a  run's  side  called  Frencff^  niOi»  auffked 
^  SL  P.;  thence  N«  W.  by  N.  to  a  black  oak  marked  S.  P.  U 
^  miles;  tbeace  £•  N.  £•  to  Sir  ITm.  Keiih^s  westeni  comer 
^  tree  in  the  woods  8  miles;  thence  along  the  S.  £•  and  N.  L 
^  lines  of  Sir  f9^m.  KntVe  tract  c^ed  Ncwherry  to  the  Snmim' 
*^  hanna^  and  thence  along  the  river  side  to  the  place  of  b^ia* 
*•*'  ning;  containing  T5^90  acres*"  ^ 

Sir  Wiliiam  Knth  having  commnntcated  these  praceedingi 
to  the  council,  on  the  second  of  yuiif  \T9%  it  was  thereupoa 
declared,  that  ^  so  far  as  they  conoerned,  or  touched,  wifk 
**  the  proprietary  affiurs,  they  were  not  judged  to  lie  befinre  tkc 
^  Board;"  which  acted  as  a  council  of  state,  and  not  as  oomaus- 
aioners  of  property.  Coi.  French  (one  of  the  surveyors  wlio  eie* 
cuted  the  warrant)  then  undertook  to  vindicate  the  conduct  d 
Sir  IKm.  K^th  to  the  council,  stating  that  ^  the  warrant  specified 
*^  his  true  reasons;  and  that  it  was,  under  all  circumstances,  the 
*^  only  effectual  measure,  for  quieting  the  minds  of  the  Imiau^ 
^^  and  .preserving  the  public  peace."  The  warrant  and  aurvqr, 
however,  could  not  be  returned  into  the  land-office  at  that  time; 
for,  it  was  said,  that  the  land-office  continued  shut  from  the  dessk 
(oH  W.  Perm  in  1718,  until  the  arrival  of  T.  Perm  in  1732:  aor 
does  it  appear,  that  they  were  ever  filed  in  the  iand^ofioe,  at  any 
subsequent  period. 

In  order  to  resist  the  Maryiand  intrusions,  encouragement  was 

offered  by  Sir  W*  Keithy  and  accepted,  by  a  number  of  Gmnaoiy 

for  forming  setderoents  on  the  tract,  which  had  been  duis  siir* 

veyed;  and  in  October  1736,  Thoma»Penn  having  purchased  dK 

Indian  claim  to  die  hmd,  empowered  Samuel  Bkmston  to  grut 

licences  for  I2fi00  acres  (which  was  sufficient  to  satisfy  tbt  ri)[^ 

of  those  who  had  settled,  perhaps,  fifty  in  number)  within  the 

ract  of  land  ^^  commonly  called  the  msasor  ot  SprinfeUhay^ 

^er  the  imitations  of  the  governor.  But  in  addition  to  such  set- 

"^rjiot  only  the  populaiion  of  the  tract  in  dispute,  but  of  the 

1 TA  ^  ^'"'"8  <^^^^\  rapidly  increased. 

1762,  ^.^i^^ersy  with  Maryland  was  finally  settled  in  die  year 
vince;  Jtnc,^^  ^^e  James  Hamilton  was  governor  of  the  pro- 
of re.survey,.|^e  Slst  of  May  of  diat  year,  he  issued  a  warrant 
2  F^^'ve  reg^hich  it  was  set  forth,  **diat  in  purBuanceof  ^ 
^^^  **^d  isgile^^s^  for  lavmg  out  lands  in  the  provinoe,  K 
♦*  Ldxuard  /V/in//a^«aarrant,  dated  the  Ist  of  September  170Qt,ts  i 
^  proprietor,  500  acrdie  surveyor  general,  to  survey  for  dtt 
«*  generally,  the  proprieticverj'  township  of  5000  acrea;  and, 
"^  be  laid  out;  that  like  wme  tenth  oi  aU  lands  laid  out,  and lo 
*|  sive  proprietaries  to  every  stbad  been  issued  by  the  auoccs- 
*^  the  tracts  surveyed,  however, -^ding  surveyor  general;   that 
tions  of  the  proprietaiy;  thai^  ftfe^^  s^<^rt  of  the  due  proper-  \ 

^<irey  by  order  of  the  thm 
*♦  commissionen 
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tommt^tionerft  of  property^  and  in  virtue  of  the  general  warrant  1B05. 
aforetmd  to  the  then  $itrveyor  gmeraU  there  was  surveyed  for  Uiy^^/ 
the  lue  of  the  proprietor  on  the  19fA  and^Oth  of  June  1722,  a 
certain  tract  of  land,  situate  on  the  west  side  of  the  river  Sua^ 
quehanna^  then  in  the  county  of  Chester^  afterwards  of  Lancas^ 
ter^  and  now  of  Tork^  containing  ahout  70,000  acres,  called  and 
now  well  known  hy  the  name  of  the  manor  of  Springetsbury; 
that  sundry  Germans  and  others  afterwards  seated  them- 
selves by  leave  of  the  proprietor  on  divers  parts  of  the  said 
manor,  but  confirmation  of  their  titles  was  delayed  on  account 
of  the  Indian  daim;  that  on  the  11th  of  October  1736,  the  In" 
dkms  released  their  claim,  when  (on  the  36th  of  October  1736) 
a  licence  was  given  to  each  settler  (the  whole  grant  computed 
at  12,000  acres)  promising  patents,  after  surveys  should  be 
made;  that  the  suxvey  of  the  said  tract  of  land  is  either  lost<,  or 
mislaid;  but  that  from  the  well  known  settlements  and  im^ 
provemeats  made  by  the  said  licenced  settlers  therein,  and  the 
many  surveys  made  round  the  said  manor,  and  other  proofs 
and  circumstances,  it  appears  that  the  said  tract  is  bounded  £• 
hry  the  Susquehanna^  W.  by  a  north  and  south  line  west  of  the 
late  dwelling  planution  of  Christian  Elstor^  called  Oyster^  a  li- 
cenced setder,  N.  by  a  line  nearly  east  and  west  distant 
about  three  miles  north  of  the  present  great  roads,  leading  from 
Wrigkfs  ferry  dut>ugh  TorJ^Totvn  by  the  said  Christian  Otjs^ 
4er^s  plantation  to  Monockassy;  S.  by  a  line  near  east  and 
west  distant  about  three  miles  south  of  the  great  road  aforesaid; 
diat  divers  of  the  said  tracts  and  settlements  within  the  said 
manor,  have  been  surveyed  and  confirmed  by  patents,  and  ma- 
ny that  have  been  surveyed  remain  to  be  confirmed  by  patents, 
far  which  the  settlers  have  applied;  that  the  proprietor  is  de- 
sirous, that  a  complete  draft,  or  map,  and  return  of  survey  of 
the  said  manor  shall  be  replaced  axid  remain  for  tfieir  and  his 
use,  in  the  surveyor  general's  office,  and  also  in  the  secre- 
tary's office;  that  by  special  order  and  direction  a  survey 
for  the  proprietor's  use  was  made  by  Thomas  Cookson^  deputy 
surveyor  (in  1741)  of  a  tract  on  both  sides  of  the  Codorus^ 
widiin  the  said  «anor,  for  the  scite  of  a  town,  whereon  Tori- 
Town  has  since  been  Isnd  out  and  built,  but  no  return  of  that  % 
sorvey  being  made,  the  premises  were  re-surveyed  by  George 
Steoensan^  deputy  surveyor  (in  December  1752)  and  found  to 
'  tontain  436|  acres/'  After  this  recital  the  warrant  directed  the 
nrveyor  general  *'  to  re-^urvey  the  said  tract,  for  the  proprietor's 
(  use,  fts  part  of  his  one-tendi,  in  order  that  the  bounds  and  lines 
'  thereof  may  be  certainly  known  and  ascertained."  On  the  13th 
I  May  1768,  the  governor's  secretary,  by  letter,  urged  the  sur- 
<evor  general  to  make  a  survey*  and  return  of  the  outline  of  the 
ianc^r  at  least;  the  turvey  was  accordingly  executed  da  the  12th 
idi^Oth  of  June;  and  the  plat  was  returned  into  the  land-office, 
nd|  also,  into  the  secretary's  office  on  the  12th  of  July  1768, 
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.  1805.    containing  64,520  acres;  a  part  of  the  original  tract  of  7O/)00 

^m0^^'mmf  BCTcs  having  been  cut  off,  under  the  agreement  between  Pm 

and  Baltimore  J  to  satisfy  the  claims  of  Maryland  settlers. 

On  the  trial  of  the  cause,  evidence  was  ^ven  on  each  side,  t» 
maintain  the  opposite  positions^  respecting  the  existence  or  aoi- 
existence  of  the  manor  of  Springetsburyj  nt>m  public  instrumentii 
from  the  sense  expressed  by  the  proprietaries,  before  the  revoki* 
tion,  in  their  warrants  and  patents;  from  the  sense  expressed  fay 
the  warrants  and  patents  issued  since  the  revolution;  fromdift; 
practice  of  the  land-office ;  and  from  the  current  of  public  opinioa. 

The  genei-al  ground  taken  by  the  plaintiff's  counsel  (J5.  Tzigh^ 
man^  Lewis ^  and  Ratvle)  was,  1st.  That  the  land  mentioned  in 
the  declaration  is  a  part  of  a  tract  called,  or  known  by  the  name  of 
a  proprietary  manor.  2d.  That  it  was  a  proprietaiy  manor  duly 
surveyed,  within  the  true  intent  and  meaning  of  the  act  of  the 
general  assembly.  And,  3d.  That  the  survey  was  duly  made  and 
returned  before  the  4th  of  July  1776. 

The  defendant's  counsel  {M^Kean^  attorney  general,  HopUm 
and  Daliai)  contended,  1st.  That  Sir  Wm.  Ketth^s  waxrant  be» 
ing  issued  in  1722,  without  authority,  all  proceedings  on  it  vcm. 
absolutely  void;  and  that  neither  the  warrant,  nor  survey,  hade?cr 
been  returned  into  the  land-office.  2d.  That  governor  Hamiitmit^ 
warrant  was  issued  in  1762,  to  re*aurvey  a  manor,  wbicb  ^ 
never  been  legally  surveyed^  and  was,  in  that  respect,  to  be  i^ 
garded  as  a  superstructure  without  a  foundation*  Sd*  Thai  di& 
recitals  of  governor  HamiUofCs  warrant  are  not  founded  in  factd 
and  that  considering  the  survey,  in  pursuance  of  it,  as  an  originalj 
survey,  it  was  void,  as  against  compact,  law,  and  justice,  that  M 
proprietor  should  assume  for  a  manor,  land,  tliat  had  been  pct-^ 
viously  located  and  settled  by  individuals* 

The  following  chai^ge  was  delivered  to  the  jury: 
Washington,  Justice*  In  this  cause  there  are  two  qiiestiaUi 
1st.  Have  the  lessors  of  the  plaintiffs  a  title  to  the  land  in  qucsboa 
If  they  have,  2d,  Has  the  defendant  a  better  right? 
,  1st.  The  lessors  of  the  plaintiffii,  or  those  under  whom  they  chiisi 
were  once  the  sole  owners  and  proprietaries,  not  ooly  of  the  g»^ 
vemment,  but  of  the  soil,  of  Pennsylvania^  not  in  a  poliucal,  bol 
in  their  private  and  individual  capacities;  not  as  trustees  fi>r  dM 
people,  as  to  the  whole,  or  any  part  of  the  soil,  but  in  absoiiM 
fee  simple,  for  their  individual  use^,and  this  right  was  no  othe^ 
wise  defined,  by  concessions  on  agreements,  by  IViUiam  Pernii^ 
his  descendants,  than  to  render  them  trustees  for  such  individitfiii 
as  should  acquire  equitable  rights,  to  particular  portions  of  tand,! 
under  general  or  special  promises,  rules  and  regulad(»iB,  wfaidi^ 
they  may,  from  time  to  time^  have  entered  into  and  estaUished.  ^ 
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Sleir  right  to  appix>priate  lands  to  their  own  use,  was  not  de-  1805. 
ned  from,  or  founded  upon,  any  such  rules  or  concessions,  but  Vmh^^i 
wed  from  their  original  chartered  rights,  which  bestowed  upon 
cm  the  whole  of  the  soil.  But  as  it  was  their  interest  to  encourage 
e  population  and  settlement  of  the  province,  they  erected  an 
jke,  and  laid  down  certain  rules  for  its  government,  and  the 
iremment  of  those  who  might  wish  to  acquire  rights  to  the  un- 
ipropriated  lands  in  the  province,  reserving  to  themselves  a  right 
^appropriate  one  tenth  of  the  whole  to  themselves,  for  their  pri- 
Ke  and  individual  uses.  From  hence  the  following  principles 
Mted:  diat  all  persons,  complying  with  the  terms  thus  held 

t  acquired  a  right  to  the  proportion  of  land,  thus  appropriated, 
only  against  other  individuals,  who  might  thereafter  attempt 
I  appropriate  the  same  land,  but  even  against  the  proprietor 
IDself,  unless  he  had  previously,  and  by  some  act  of  notoriety^ 
fidenced  his  intention  to  withdraw  such  land  from  the  general 
^  of  property,  and  to  appropriate  it  to  his  individual  use.  As 
Beceasary  consequence  of  this  principle,  whenever  such  was  his 
ifTBtion,  or  was  made  known  by  a  warrant  of  appropriation  and 
taorvey,  to  make  out,  and  locate  the  ground  thus  withdrawn^ 
was  notice  to  all  the  world,  that  no  right  to  the  land,  thus 
off  for  the  proprietaries,  could  be  acquired  by  individusds, 
out  a  special  agreement  with  the  proprietaries,  which  might, 
Qu^  not,  be  upon  the  common  terms,  as  the  pro]H-ietors  might 
But  if  before  such  special  appropriation  by  the  proprieta- 
an  individual  had,  in  compliance   with  the  office  rules, 
ipriated  a  tract,  within  the  bounds  of  the  tract  thtis  laid  off 
the  proprietaries^  such  prior  appropriation,  would  no  other- 
"  affect  the  rights  of  the  proprietaries,  than  in  relation  to  the 
icular  tracts  dms  claimed.  His  right  to  the  residue,  remained 
Petted.  On  this  ground  the  right  of  the  first  proprietor  stood 
lAetime  of  his  death,  and  so  continued  to  exist,  in  his  legal 
^peaentatives,  until  the  year  A.  D.  1779,  when  a  law  of  this  state 
|Ptt passed,  divesting  theproprietaries  of  all  their  estate,  right  and 
pe,  in,  or  to,  the  soil  of  JPennsyhanid,  and  vesting  the  same  in  the 
pinmonwealtlu  But  in  this  law,  certain  portions  of  land,  within 
k  Commonwealth  are  excepted,  and  the  right  of  the  proprieta- 
^  to  such  portions,  is  confirmed  and  established  forever.  The 
■^Krs  of  the  plaindift,  who  most  undoubtedly  are  entitled  to  all 
^  rights  of  die  proprietaries,  are  compelled  to  date  their  tide, 
Bm  this  law ;  and  therefore  it  is  necessary  for  them  to  show,  that 
fc  land  in  quesition,  is  part  of  a  tract  of  land,  called  and  known 
r Ae  name  of  a  proprietair-tenth  or  manor;  which  was  duly  sur- 
7^,  and  returned  into  the  land-office,  on  or  before  the  4th  of 
^1776. 

Riey  are  to  prove,  1st,  that  this  was  in  1779  called  and  known 
r^  name  of  a  proprietary-tenth  or  manor.  The  words  of  the 
w  «re  peculiar.  As  to  their  private  rights,  they  must  be  such 
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1805.  whereof  they  were  in  1779  possessed^  or  to  which  tkey 
entitled.  But  as  to  the  tenths  or  manors,  it  was  sufficient  if 
were  known  by  that  name,  and  had  been  surveyed  .and 
before  the  4plh  of  ya/y  1776.  These  expressions  respectmg^  \ 
manors,  were  rendered  necessanv  to  avoid  giving  the  word  nsai 
a  technical  meaning;  for  there  were  no  manors,  in  a  legal  accc^ 
tation  of  the  word,  in  this  ^ate,  but  thet e  were  coany  tracts  of  Ian 
appropriated  to  the  separate  use  of  the  proprietaries,  to  which  tUs 
name  had  been  given.  The  first  inquiry  therefore,  noder  dns 
head,  is,  was  the  land  in  question  part  of  a  tract  of  land  caHedi 
and  known  as  a  manor,  in  the  year  1776  or  1779?  To  prove  tUs 
fact,  the  licences  granted  by  Thomas  Pcnn^  in  1736,  to  about  50 1 
settlers,  in  different  parts  of  the  ftrst,  as  well  as  second,  survey,  ia  < 
which  this  is  called  die  manor  of  Sprmget^imry^  is  strongly  relief  \ 
upon,  to  show,  that,  even  at  that  early  period,  it  had  ac^ired  this 
name:  The  tenor  of  the  warrants  afterwards  granted  for  ~ 
within  this  manor,  varying  from  the  terms  pi' the  common  \ 
and  this  variance  proved  by  witnesses,  as  marking  this  for 
land :  The  testimony  of  witnesses  to  show  that  the  west  line  oll|ia  { 
manor  was  ahra^^s  reputed  to  go  considerably  beyond  X»kW 
Oyster* 8,  The  practice  of  surveyors  and  public  officers,  whenever 
warrants  were  issued  to  survey  lands  in  the  manor.  But  even  if: 
this  tract  of  land  had  never  acquired  the  name  of  a  manor,  prisr; 
to  1768,  the  survey  made  of  it  in  that  year,  as  a  manor,  is  conchi«< 
^ve.  From  that  period  it  acquired,  by  matter  of  record,  the  name: 
of  a  manor;  and  so  it  appears,  by  the  evidence  in  the  cause,  H  was - 
called  and  known. 

2d*  Was  it  duly  surveyed  and  returned  into  the  land  office  be- 
fore the  4th  of  Juiy  1776?  That  it  was  surveyed  in  1768,  b 
admitted ;  but,  it  is  contended,  that  it  was  not  duly  surveyed.  It  is 
so  contended,  because  it  was  surveyed  in  1722.  That  survey  il 
is  said,  was  void,  because  made  without  authorit}\  was  not 
executed  by  the  surveyor  general,  and  was  returned  into  die  cooadl 
of  state's  office.  That  survey  then  being  void,  it  is  said,  vifttates  die 
sur\'ey  of  1768:  the  former  being  considered. as  the  foundatioa, 
and  the  latter  as  the  superstructure.  The  survey  of  1768  is  e»« 
cuted,  it  is  argued,  under  a  warrant  of  re«6iirvey  in  1768,  ani^ 
consequently  the  repetition  of  an  act  which  has  no  valida^-,  canoat 
give  it  validity.  It  is  further  argued,  that  the  recital  of  tne  loas  of 
the  survey  of  1722,  is  a  mere  pretence,  a  fraud,  to  tnaUe  tfaei 
proprietaries  to  exchange  bad  land  for  good.  Now  I  do  not  an» 
derstand  this  kind  of  logic:  it  is  far  too  refined  for  the  aofacr 
judgment  of  men  who  have  to  decide.  If  the  bvaKditv  of  the  fint 
survey  can  have  any  effect  upon  the  second,  I  should  suppoee  it 
would  establish  it  beyond  all  doubt;  beeause,  if  the  first  survey  was 
good,  and  if  ihe  warrant  oi'  1762  was  merely  an  ovder  to  retrace 
the  lines  of  that  survey,  the  counsel  might,  with  some  plaositdiitf 
at  least,  argue  that  the  sur\'eyor  was  bound  to  puxtue  the  liaea  ot 
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1^  Eses  of  tbe  former  survey;  and  this  would  give  colour  to  his  1805. 
|«bservationSf  founded  on  the  mistake  of  the  public  officers,  as  to  u«.y«^ 
1^  prefer  lines  of  the  survey.  But  if  the  first  sur\'ey  was  unau- 
idiorizcd,  and  utterly  void,  then  the  second  could  not,  in  the  nature 
^0f  things,  be  a  resurvey.  Whatever  words  were  used  in  the  warrant, 
Acre  is  no  magic  m  that  word.  If  there  never  was  a  former  survey, 
rAere  could  be  no  resurvey;  and  consequently  the  survey,  of  1768, 
was  an  original  survey,  founded  on  a  special  warrant,  marking  out 
the  lines  and  bounds,  by  which  the  surveyor  was  to  go,  and  such 
k  the  fact  in  this  case,  although  the  survey  of  1722,  is  referred 
to  in  the  warrant  of  1 762,  yet  the  lines  to  be  sur\*eyed  imder  this 
second  warrant,  arc  speciaDy  described.  To  those  he  was  confined, 
and  had  he  departed  from  them,  the  survey  would,  unless  it  wa;^ 
rectified  by  acceptance,  have  been  void,  as  against  the  proprietary, 
and  he  might  have  directed  it  to  be  mdde  again.  It  is  not  denied, 
tet  that  the  survey  of  1768,  is  in  conformity  with  the  warrant. 
It  was  accepted  as  a  valid  survey,  and  I  cannot  see  upon  what 
gmund  the  defendants^  or  any  other  person, can  now  say,  that  it  was 
irwd.  Had  not  the  proprietary  a  right  to  appropriate  to  his  private 
t»e,  the  land  included  within  the  survey  of  1768,  in  part  of  the 
tenth,  which  he  had  always  reserved  to  himself?  And  if  the 
•warrant  arid  surveymakes  the  appropriation,  what  does  it  signify, 
whether  there  was  a  prior  survey  or  not?  or  whether  it  was 
good  or  bad?  True,  if  previously  to  the  warrant  of  1762,  third 
persons  had  acquired  a  right  to  parcels  of  this  land,  or  had  done 
so  afterwards,  and  before  the  sur\'ey  in  1768,  (but  without  notice 
of  the  warrants,)  the  proprietaries  would  have  been  l>ound  to 
make  them  tides,  upon  their  complying  with  the  terms  of  the 
grants  to  them.  But  this  could  not  impeach  his  title  to  the  residue 
of  the  land,  comprehended  within  the  lines  of  the  sur\ey.  Upon 
the  whole  then,  the  court  is  of  opinion,  that  this  manor  was  duly 
tarveyed ;  and  it  is  admitted,  that  the  survey  was  returned  into 
the  land  office,  before  the  4th  of  July  1776.  If  so,  the  plaintiffs^ 
title  is  unquestionable. 

3d*  Has  the  defendant  a  better  title  ?  He  claims  by  warrant,  * 

in  1747,  regularly  brought  down  to  him,  for  95  acres.  He  has  no 
patent,  but  yet  by  the  common  law  of  this  state,  a  warrant  and 
survey,  if  the  consideration  be  paid,  is  considered  a  Itg-al  title 
against  the  proprietarj^,  as  much  so  as  if  he  had  a  patents  If  the 
OMisiderat'ion  be  not  paid,  then  the  legal  tide  is  not  out  of  the 
pmrietaries;  but  still  the  warrant  ht)]der  has  an  equitable  title, 
*trhich  it  is  in  his  power  to  render  a  legal  one,  by  pa\  Ing  what  ia 
due  to  the  proprietaries.  No  proof  is  given  of  payn^cnt  by  the 
defendant,  or  any  one  of  those  under  whom  he  clniins,  but  you  are 
caHed  upon  to  presume  it  from  length  of  time.  Now  in  a  case  of 
Ais  sort,  there  is  no  room  for  presumption,  the  very  circumstance 
of  tbe  defendant  appearing  in  coiut  without  a  pnunt,  or  without 
shewing,  or  pretending,  that  any  ever  was  granted,  destroys  the 
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1805.  presumption,  which  length  of  time  might  have  created.  For  if  1 
L^y^;  had  paid,  he  would  have  been  entided  that  moment  to  a  patent 
the  one  was  the  necessary  consequence  of  the  other.  Men  migli 
long  forbear  to  call  for  this  confirmation  of  their  titles,  from  An 
inconvenience  of  paying  the  consideration,  but  that  he  should  pi 
and  not  go  on  to  perfect  his  tide,  is  altogether  improbable,  and  oi 
tiunly  not  to  be  presumed ;  but  if  the  jury  could  presume  any  thi 
from  length  of  time,  yet  that  presumption  may  be  repelled,  and  ii 
this  case  is.  "* 

The  deed  of  1771,  from  Pence^  the  grantee,  to.ShuUz^  proved 
that  he  had  not  paid,  and  the  deed  from  Shukz^s  executors  to 
Slumps  in  1794,  that  it  was  not  then  paid.  The  defendant,  there- 
fore, has  not  a  legal  tide  to  authorize  a  verdict  in  his  favour;  but 
he  has  au  equitable  tide,  and  may  compel  a  grant,  upon  pacing, 
or  tendering,  what  is  due  to  the  plaintiffs,  with  costs  of  this  suit* 
And  if  the  plaintiffs  should  then  refuse,  this  court  sitting  in  equity, 
would  compel  them,  at  the  expence  of  paying  costs.  In  the  state 
court,  I  understand,  the  jury  may  make  a  k'md  of  special  or  con- 
ditional finding,  in  consequence  of  the  having  no  court  of  equity. 
But  this  court  having  equitable  jurisdiction,  your  verdict  must  be 
general. 

Verdict  for  the  Plaintiffs.  (I) 


Guppy  et  aL  versus  Brown. 

A  COMMISSION  had  issued  to  four  commissioners,  joindy, 
to  take  the  depositions  of  witnesses  in  England,  It  was  ex- 
ecuted and  returned  by  three  of  the  commissioners  only,  two  of 
whom,  however,  were  of  the  defendant's  nomination. 

At  the  trial  of  the  cause,  the  defendant's  counsel  objected  to 
the  reading  of  the  depositions;  and  cited  1  Bac.  Abr.  202.  2  Inst. 

The  plaintiffs'  counsel  observed,  that  the  commission  had  not 
issued  in  the  usual  form;  but  insisted  that  as  the  defendant's 

(1)  As  some  of  the  persons,  interested  in  the  ejectments  broug^ht  for  lands, 
in  Sprirf^eubury  manor,  had  purchased  from  the  state;  and  as  the  state  would 
be  entitled  to  all  arrears  of  purchase  money,  if  the  proprietary  title  should  not 
be  established;  the  legislature  had  autliorised  the  governor  to  employ  counsel 
to  assist  the  couns.^1  of  the  defeiklants.  After  the  decision  of  tlie  above  case, 
the  lepfislature  appointed  yames  Roas  and  Jcnnea  Hopkin*^  Esqrs.  to  take  de- 
fence in  the  next  ejectment,  Penn'a  lessee  v.  Groff^  whidi  was  tried  in  Afriittrm 
1806;  and  upon  the  same  charge,  the  same  vcraict  was  given.  The  derendaiit*f 
counsel,  having  tendered  a  bill  of  exceptions,  to  the  charge  of  the  court,  ar- 
rangements wore  made  to  obtain  a  final  decision  in  the  Supreme  Court,  upon  a 
writ  of  error.  It  appears,  however,  from  the  journals,  that  the  legislature  is  not 
disposed  to  interfere  any  further;  and,  I  have  been  informed,  that  terms  of 
conipi'oinise  have  been  proposed,  and  accepted,  by  the  parties. 

commissioners . 
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issioners  had  attended,  the  objection  could  not  be  maintain- 
on   his  part. 

By  the  Court:  The  objection  is  fatal.  The  commissioners  do 
derive    their  authority  from  the  parties,  but  from  the  Court; 
as  it  is  a  special  authority,  it  must  be  strictly  pursued.  The 
rer  given  to  four,  cannot  be  well  executed  by  three,  commis- 
[loners. 

The  evidence  over-ruled. 

IngersolL,  and  Tod^  for  the  pkuntiffs. 
Franklin'^  and  Dallas^  for  the  defendant.         * 


4] 
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CIRCUIT  COURT,       ^ 

PENNSYLVANIA  DISTRICT. 


April  Term  1806. 

Present  Washington,  an  Associate  Judge  of  the  Supreme  Coutt. 
Peters,  Dbtrict  Judge. 


The  United  States  versus  Richard  Johns. 

THIS  was  a  prosecution,  on  the  2d  section  of  the  act  of  con- 
gress, of  the  26th  of  March  1804,  (7  vol.  126.)  which  » 
expressed  in  these  words:  "  Be  it  further  enacted^  That  if  any 
"  person  shall,  on  the  high  seas,  wilfully  and  corruptly  cast  away, 
"  bum,  or  otherwise  destroy,  any  ship  or  vessel  of  which  he  is 
^'  owner,  in  part. or  in  whole,  or  in  anywise  direct  or  procure  the 
"  same  to  be  done,  with  intent  or  design  to  prejudice  any  person 
"  or  persons  that  hath  underwritten,  or  shall  underwrite,  any 
*'  policy  or  policies  of  insurance  thereon,  or  if  any  merchant  or 
'*  merchants  that  shall  load  goods  thereon,  or  of  any  other  owner 
"  or  owners  of  such  ship  or  vessel,  the  person  or  persons  "ofFend- 
*'  ing  therein,  being  thereof  lawfully  convicted,  shaU  be  deemed 
*'  and  adjudged  guilty  of  felony,  and  shall  suffer  death."(l) 

In  the  course  of  the  prosecution  and  trial,  the  following  points 
occurred. 

I.  The  defendant  was  brought,  by  habeas  corpus^  before  the  J 
Court,  holding  an  adjourned  session,  on  the   8th  of  yanuary 
1806,  when  it  appeared  that,  on  the  2rth  of  December  1805,  he 

(1)  The  second  member  of  the  section  is  so  inaccurately  expressed,  that  the 
attorney  of  the  district  thoiiglit,  at  first,  there  must  have  been  some  error  of  i 
the  press;  b^itthe  secretary  of  state  informed  him,  tliat  the  printed  copy  «•«  j 
found,  upon  a  comparison,  to  agree  exacUv  with  the  roll.    See  the  analoffoos  ^ 
J^n^^lish  Statutes,  4  Geo.  1.  c  12.  *.  3.  11  G'co.  1.  c.  29. 

had 
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jl9i  bttB  committed  i^  the  mayor  ot  the  city  of  Philadelphia^    1606^ 
^  charged  a&  th^  oath  of  Andrew  Clarie  with  having  on  the  20th 
^  day  of  August  last,  or  thereabouts,  on  the  high  seas,  scuttled 
*  the  schooner  Enterprize  of  Baltimore^  with  intention  to  defraud 
«  die  tmderwriters,  as  he  believes.'* 

The  prisoner's  counsel  objected,  1  st.  That  the  commitment  W9s 
v^ffx^^  and  did  not  describe  the  oiFence,  within  the  words  of  the 
^t  of  CoQgres8«  ^.  That  the  offence  was  not  committed  within 
^e  district  of  Permsyhcmiai  4aid  no  demand  having  been  made 
&r  his  ^cBrender  hf  the  executive  of  any  other  state,  there  was 
AO  law  to  warrsmt  hi^  aireat,  or  detention.  3d.  That  the  evidence 
mm  not  sufficiently  strong,  to  found  an  indictment  against  him 
and  he  was  entitled,  at  all  events,  to  be  discharged  on  bail. 

It  was  answered,  by  the  attorney  of  the  district,  Ist.  That  what- 
ever mig^  be  the  formsd  defects  of  the  original  commitment,  the 
Court,  being  now  satisfied  with  the  evidence,  would  remand  the 
jmsoner  for  trial.  2d.  That  it  was  not  necessary,  for  that  pur- 
rpose,  to  give  positive  proof  of  guilt;  but  to  show  probable  cause 
>ror  the  accusation.  3d.  That  the  case  did  not  come,  at  all,  under 
the  constitutional,  or  legislative,  provisions,  for  the  surrender  of 
a  fugitive  from  the  justice  of  another  state ;  but  it  was  the  case 
of  a  crime  against  the  United  States^  committed  on  the  high  seas; 
when  the  trial  is  directed  to  be  in  the  district,  where  the  offender 
is  apprehended.  1  voL  103.  «•  8.  1  voL  72,  3.  s.  ZZ. 

By  the  Court:  Upon  a  habeas  corpua^  we  are  only  to  inquire, 
whether  the  warrantof  comniitment  states  a  sufficient  probable  cause 
tobelieve,  that  the  person  charged,has  committed  the  offence  stated. 
We  have  heard  the  evidence;  and  cannot  doubt  of  its  sufficiency 
to  thsU  extent.  We  do  not  think,  that  the  prisoner  ought  either  to 
be  discharged,  or  bailed.  He  must  be  remanded  for  trial. 

II.  When  the  panel  of  jurors  was  called  over,  the  prisoner's 
counsel  claimed  the  right  of  challenging  thirty-five  jurors  peremp- 
torily, as  the  offence,  charged  in  the  indictment,  had  been  cre- 
ated, since  the  act  of  the  30th  of  April  1790  (1  voh  113.  *.  30.) 
and  the  right  of  challenge  remained  as  at  common  law.  4  Hatvk. 
389.  4  BL  C.  .  The  clause,  respecting  challenges  is  in  these 
words:  "  If  any  person,  or  persons  be  indicted  of  treason  against 
•*  the  United  States^  and  shall  stand  mute,  or  refuse  to  plead,  or 
**  shall  challenge  peremptorily  above  the  number  of  thirty-five  of 
<*  the  juiy;  orif  any  other  person,  or  persons,  be  indicted  of  any  other 
"  of  die  offences  hereinbefore  setforth^  for  which  the  punishment 
•'  is  declared  to  be  death,  if  he  or  they  shall  so  stand  mute,  or 
»5"  will  not  answer  to  the  indictment,  or  challenge  peremptorily 
^<*  above  the  numberof  twenty  persons  of  the  jurj-;  the  Court,  in 
^  any  of  the  cases  aforesaid,  shall  notwithstanding  proceed  to  the 

"trial 
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1806,    "  trial  of  the  person  or  persons  so  standing  mute,  or  chi 
^»^*^y■^^^  ^<  as  if  He  or  they  had  pleaded  not  guilty,  and  render  judj 
*'  thereon  accordingly." 


The  attorney  of  the  district,  said  he  was  indifferent  which  y 
the  Court  decided  the  point;  but  it  was  proper  to  remark,  that  th^ 
29th  section  of  the  judicial  act  referred,  generally,  to  the  stale 
law,  for  the  rule  relating  to  juries;  (1  vol,  67.)  that  the  stale 
law  limited  the  right  of  peremptory  challenge,  in  cases  like  the 
present,  to  the  number  of  twenty;  that  the  30th  section  of  the 
penal  act  (1  voL  110.)  obviously  considers  the  whole  law  of  pe- 
remptory challenge  provided  for,  in  future,  as  well  as  existing, 
capital  cases;  and  that  it' was  improper  to  refer  to  a  commoDlariv 
rule,  if  a  ride  was  prescribed  by  statute. 

Peters^  Justice.  The  words  of  the  penal  act,  when  they  re* 
strain  die  common  law  right  of  peremptory  challenge,  also  tXf> 
pressly  confine  the  operation  of  the  restraint,  to  the  oflfenoes  F 
fore  set  forth  in  the  act.  For  offences  not  set  forth  in  the  act,l 
only  rule  is  furnished  by  the  common  law;  and  it  is  the] 
of  the  prisoner,  that  it  should  be  applied  and  enforced. 

Washington,  Justice.  The  right  of  challenge  was  a  privflegji 
highly  esteemed,  and  anxiously  guarded,  at  the  common  law;  and 
it  cannot  be  doubted,  but  that  at  the  common  law,  a  prisoner  is 
entided,  on  a  capital  charge,  to  challenge  peremptorily,  thirty- 
five  of  the  jurors.  If,  therefore,  the  act  of  congress  has  sufaKstituted 
no  other  rule  (^and,  in  the  present  instance,  it  is  clear  that  none 
has  been  substituted)  the  common  law  rule  must  be  pursued. 

It  is  not  easy,  indeed,  to  assign  a  reason,  for  introducing  the 
words,  that  confine  the  provision,  respecting  peremptory  did- 
lenges,  to  offences  before  set  forth  in  the  act ;  but  it  is  enough  to 
bind  our  judgments,  that  the  words  are  actually  introduced.  (2) 

III.  The  indictment  contained  four  counts:  1st  Counts  That  the 
prisoner  being  owner,  in  whole,  of  a  certain  ship,  or  vessel  called 
the  Enterprize  of  Baltimore^  "  the  Baltimore  Insurance  Compa- 
*'  ny,  by  their  president,  and  under  their  corporate  seal  attested 
"  by  their  secretary  did  subscribe  and  underwrite  a  certain  policy 
**  of  insurance  upon  the  said  ship,  or  vessel,  called  the  Enterprize 
"  in  the  sum  of  2700  dollars  upon  a  certain  voyage  &c.  And  the 
^*  said  Richard  Johns  well  knowing  the  premises  with  intent  and 
"  design  wilfully,  corruptly,  unlawfully  and  feloniously  to  preju- 
'-^  dice  the  said  Baltimore  Insurance  Company  &c.  and  by  means 

(2)  In  the  cose  of  the  United  States  v.  Russell  on  an  indictment  for  murder 
on  the  high  «eas,  tried  at  October  term  1806,  the  prisoner's  counsel,  at  first, 
claimed  the  right  of  peremptorily  challenging  tliirty-five  jurors;  bu^  that  be- 
ing an  offence  set  forth  in  the  penal  law,  was  expressly  embraced  by  the  pro-i 
vision  limiting  the  peremptory  challenges  to  twenty;  and  the  claim  was,  ac- 
Lordinglv,  over-ruled. 
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of  the  aforesaid  insurance  unjustly  to  acquire  to  himself  unlaw-  1 806. 
.fill  and  corrupt  gain  and  advantage  on  the  &c.  with  force  and  u-^v-*^ 
arms  on  the  high  seas  &c«  wilfully  corruptly  unlawfully  and 
feloniously  did  cast  away  and  destroy  the  said  ship  or  vessel 
called  the  Enterprize  in  and  upon  the  voyage  in  the  said  policy 
of  insurance  mentioned  &c.  to  the  great  damage  of  the  said 
Baltimore  Insurance  Company,  against  the  form  of  the  act  of  the 
*  congress  of  the  United  States  &c."  2d  Count.  That  he  com- 
nitted  the  felony,  by  feloniously  boring  auger  holes  through  the 
iottom  of  the  vessel.  Zd  Count.  That  he  feloniously  directed  and 
jrocured  the  vessel  to  be  cast  away  and  destroyed,  ^th  Count. 
t  he  feloniously  directed  and  procured  the  vessel  to  be  cast 
ay  and  destroyed,  by  feloniously  boring  auger  holes  through 
e  bottom  of  the  vessel. 

lst«  The  president  of  the  Baltimore  Insurance  Company  was 

ed  as  a  witness,  to  prove  the  order  for  insurance,  and  the 

ption  to  the  policy.  The  prisoner's  counsel  objected  to  his 

ipetency;  and  cited  1  P.  Wins.  595.  1  M'^NalL  52^  3.  But  the 

tion  was  over-ruled. 

2d.  A  copy  of  the  manifest  of  the  outward  cargo  of  the  Expe- 
rnentj  certified  under  the  hands  and  seal  of  the  custom-house 
cers  of  Baltimore^  was  offered  in  evidence,  after  proof  by  the 
mess,  that  he  had  himself  compared  it  with  the  record.  The 
prisoner's  counsel  objected,  that  there  was  no  evidence,  that  the 
Wiginal  manifest  was  subscribed  by  the  prisoner,  or  even  delivered. 
by  him*  The  district  attorney  answered,  that  by  the  21st  section 
of  the  impost  law  (4  vol.  311,  312.)  it  was  made  the  duty  of  the 
collector  of  the  port,  "  to  record,  in  books  to  be  kept  for  that 
[purpose,  all  manifests;''  and  that,  being  a  record,  the  proof  offered 
iras  unexceptionable. 

By  the  Court:  In  that  point  of  view,  the* evidence  is  clearly 
admissible* 

>  3d*  The  policy  of  insurance,  under  the  corporate  seal  of  the 
jtompany,  signed  by  the  president  and  attested  by  the  secretar)-^, 
Iwas  offered  in  evidence*  The  prisoner's  counsel  objected,  that 
i  charter  of  incorporation  must  be  produced,  before  any  corpo- 
act,  or  instrument,  could  be  given  in  evidence.  The  attorney 
of  the  district  opposed  the  objection,  on  account  of  the  difficulty, 
Iwhich  the  precedent  would  create  in  future  prosecutions:  but  the 
Court  deeming  it  necessary  to  establish  the  corporate  capacity  of 
he  ^urance  Company,  he  read  the  acts  of  the  legislature  of 
Maryland  on  that  subject,  from  the  statute  book,  published  by 
athority;  and  these  being  limited  in  their  duration,  he  offered 
[  exemplification  of  a  recent  act,  protracting  the  existence  of  the 
oration  at,  and  beyond,  the  time  of  subscribing  the  policy  in 

question* 
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1806.    question.    The  exemplification^  however,  was  ooder  the 
i->-^  seal  of  Maryland^  but  was  not  attested  by  the  govemory  or 
other  principai  otficer^  of  the  state.    The  prisoner's  counsel  ( 
jected  to  the  want  of  such  attestation;  but  the  objectiofft  was  ort 
ruled. 

By  the  Court:  The  act  of  congress  declares.  "  that  the  acts  of 
**  the  legislatures  of  the  several  states  shall  be  authenticated^byha?- 
"  ing  the  seal  of  their  respective  states  affixed  thereto.*'  1  voL  115. 
It  does  not  require  the  attestation  of  any  public  officer  in  this 
case  J  although  in  all  the  cases  afterwards  provided  for,  such  an 
attestation  is  required.  There  is  a  good  reason  for  the  distinction. 
The  seal  is  in  itself,  the  highest  test  of  authenticity;  and  leav- 
ing the  evidence  upon  that  alone,  precludes  all  controversy,  as  to 
the  officer  entitled  to  affix  the  seal,  which  is  a  regulation  veiy 
different  in  the  different  states. 

4th.  On  the  evidence  in  the  cause,  varioQs  grounds  of  defence  < 
were  adopted  by  the  prisoner's  counsel,  Levns^  Rmvh^  S.  Levgf^ 
S.  Exuing^  and  C.  Ing-ersoll^  and  controverted  by  Dailas^  attorney  ] 
of  the  district,  of  which  the  principal  were  these :  1st.  That  the ' 
second  section  of  the  act  of  congress  does  not  expressly  autho- 
rise an  indictment  against  an  American  citizen ;  and  it  would  be 
an  usurpation  of  legislative  power,  to  extend  its  operation  to 
aliens,  committing  offences  on  the  high  seas.    2d.  That  the  act 
does  not  expressly  embrace  the  case  of  an  insurance  hy  a  corpo- 
ration; and  a  corporation  is  not  included  in  the  description  of 
persons.  3d.  That  the  indictment  describes  the  Experiment  to  be 
a  ship  or  vessel^  which  is  not  sufficiently  specific.    4th.  That  in 
fact,  and  in  law,  the  vessel  was  not  cast  away  and  destroj'cd. 
5th.  That  if  the  vessel  were  feloniously  destroyed,  the  evidence 
does  not  prove  the  prisoner  to  be  the  felon.  (3) 

The  Court,  in  the  charge  to  the  jurj',  having  reviewed  and 
commented  upon  the  facts,  observed,  that  the  objections,  in  point 
of  law,  would  appear  on  the  record,  and  might  be  taken  advan- 
tage of,  upon^a  motion  in  arrest  of  judgment.  On  the  law,  there- 
fore, the  Court  avoided  giving  any  opinion  at  present,  except  in 
relation  to  the  question, — what  constituted  the  destruction  of  a 
ship,  or  vessel,  within  the  meaning  of  the  act  of  congress?  On 
this  question,  they  had  deliberated  much;  and,  as  the  result,  re- 
duced to  writing  an  opinion,  which  they  delivered,  in  charge  to 

(o)  In  the  course  of  tlic  defence,  the  foHowln^f  autborilies  were  citeJ: 
3  East,  P,  C  1097,  8.    Johnson^  Diet.  "  Cast-aviay.''  8  Mod.  GT.  ca.  48.  Ih.  74.  I 
ca.  52.  4  Ma^k.  67.  62.  2  Bvrr.  1037.  Plovjd.  177.  1  Leach,  21 5.  l^exv.  ffaniioi^  I 
•2  Stra,  1241.    8  Mad.  66.    1  Hale,  635.    2  Bale,  389.  3  Inst  202.   4  Bi  C  SA 
.Leach,  lOJ.  Con.  Intcrp.  2  Na^r^k.  c.  25.  ».  58,  59.  //».  c  23  *.  82.  2  Sol.  Ak.2X^ 
.^  Mod.  137,  8.    The  attorney  of  the  district  cited  1  Leach,  215.   2  i?/.  C  467- 

•:;  /r;,?/.  702.    1  7n>/»f>?.  195  ^ 
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g^^  i^VFf  )**  *«8e  words:  "To  destroy  a  vessel,  is  to  unfit  her  1806. 
HI  for  service,  beyond  the  hopes  of  recovery,  by  ordinary  means. 
mjf  This,  in  extent  of  injury,  is  synonymous  with  ciut  away.  It  19 
P*  the  generical  term:  casting  away  is  a  species  of  destroying'^  as 
'**  burning  is.  Both  mean  such  an  act,  as  causes  a  vessel  to  perish, 
**  or  be  lost,  so  as  to  be  irrecoverable  by  ordinary  means.'' 

The  defendant  was  acquitted,  owing,  it  is  believed,  to  a  doubt, 
whether  he  had  bored  himself,  or  directed  any  other  person  to 
bore,  the  auger  holes  in  the  bottom  of  the  vessel;  which  was  a 
new  vessel,  picked  up  at  sea,  after  she  was  abandoned,  carried 
into  St.  Jago  de  Cuba^  and  there  (the  holes  being  discovered) 
soon  repaired,  and  fitted  again  for  sea. 


Symonds  versus  The  Union  Insurance  Company. 

THE  plaintiff  had  effected,  at  the  office  of  the  defendants,  three 
policies  of  insurance,  dated  the  12th  oi  September  1803. 
The  first  on  the  schooner  Dtana^  Nicholas  master,  valued  at  4500 
dollars;  the  second  on  the  freight  of  the  schooner,  valued  at  1500 
dollars,  and  the  third  on  her  cargo,  valued  at  4000  dollars;  on. a 
Voyage,  "  at  and  from  New-Tork  to  Cape  Franfois  with  liberty  to 
"  proceed  to  another  port,  should  Cape  Franfois  be  blockaded,  and 
**  the  vessel  prevented  entering  that  port,  from  that,  or  any  other, 
"  cause,  and  at  and  from  thence  back  to  New-Tor k.^  The  order 
for  the  insurance,  declared  ^^that  the  assured  is  not  to  abandon,. 
^  if  she  cannot  enter  die  Cape  from  blockade  or  other  cause,  but 
*'  liberty  is  given  to  proceed  to  some  other  port." 

The  schooner  sailed  from  New-Tor k^  on  the  19th  of  September 
1803,  with  instructions  "  to  proceed  to  Cape  Franfois;  and,  if  she 
"  could  not  enter,  from  blockade  or  other  cause,  to  steer  towards 
"  the  Bite  of  Leogane^  and  enter  either  into  Port-au-Prince^  or 
**  some  other  port  in  the  bite."  On  the  8th  of  October  ^she  was  board- 
ed, off  the  island  of  St.  Domingo^  by  an  officer  from  the  Blanche^ 
a  British  frigate,  who  sent  her  papers  on  board  the  Belierophon, 
another  British  ship  of  war.  On  the  next  day  capt.  Nicholas  was 
taken  on  board  the  Bellerophon^  and  was  informed,  ^^that  the 
"  island  of  St.  Domingo  was  blockaded  by  an  English  squadron, 
"  in  consequence  of  which  no  vessel  would  be  permitted  to  enter 
"  any  port  or  harbour,  in  the  said  island;"  and,  to  that  effect,  the 
register  and  papers  of  the  schooner  were  indorsed.  It  appeared, 
also,  from  the  captain's  testimony,  "  that  he  was  told  he  was  not 
"  permitted  to  proceed  on  his  intended  voyage,  nor  to  go  to  Cuba; 
"  but  should  proceed  down  to  Kingtiton^  Jamaica;  that  he  was 
•'ordered  to  keep  near  the  frigate  Desire^  until  they  had  cleared 
"  the  island  of  St.  Domingo;  that  on  his  arrival  at  Kingston^  he 
^^  was,  also,  told  by  the  custom-house  officers,  that  he  could  not 
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1806.  ^  cUfx  out  for  CiAa^  whither  he  was  still  desirous  of  going;  ani 
./  *^  that,  finally,  the  cargo  was  landed  and  sold  at  Kingston*  The 
proceeds  were  then  vested  in  another  cargo,  with  which  the  shni 
returned  to  New^Tork.  On  her  arrival  there,  about  the  ITth  or 
December  1803,  the  plaintiiF  abandoned  the  cargo  and  freight  tti 
the  defendants,  and  daimed  as  for  a  total  loss;  to  recover  whidi 
{deducting  the  proceeds  of  the  cargo,  and  accounting  for  die 
profits  on  the  investment,  homeward)  die  present  action  was  in- 
stituted. 

On  the  trial  of  the  cause  these  grounds  of  defence  were  taken: 
1st.  That  upon  the  specific  terms  of  the  contract,  die  assured  had 
not  a  right  to  abandon.  The  consequence  of  being  turned  aside  fay 
a  blockading  force  was  contemplated  by  the  parties,  but  not  in- 
sured against;  for,  the  voyage  insured  wafi  to  the  Capty  or  to 
another  unblockaded  port  of  Hispaniota.  The  whole  island  being 
blockaded,  another  pon  must  be  sought  at  the  risque  of  the  assured; 
the  conduct  of  the  British  being  neither  capture,  nor  arrest;  but, 
simply,  precaution,  to  prevent  a  breach  of  blockade.  2d.  That  on 
general  principles,  it  is  not  a  case  of  abandonment,  for  a  total  loss. 
The  cargo  was  not  prevented  from  arriving  at  its  place  of  desti- 
nation, hy  any  risque  insured  against,  arting  upon  the  subject 
insured  immediately,  and  not  circuitously.  There  has  been  no 
capture,  with  a  view  to  condemnation;  no  arrest,  for  the  purpose 
of  an  embargo,  in  the  service  of  a  foreign  prince;  the  cargo  re- 
mains specificallv  the  same;  the  ship  has  returned;  wages  have 
been  paid,  and  of  course  freight  has  be<»n  earned;  nothing,  in  short, 
has  affected  the  voyage  insured,  but  the  act  of  preventing  a  breach 
of  blockade,  and  the  low  state  of  the  Kingston  market;  and  far 
neither  of  these  is  the  underwriter  liable.  2  Marsh*  434.  2  jBurr. 
1198.  1  T.  Ret.  18r.  2  Marsh.  482.  2  Burr.  696.  3  ML  195.3 
Stra.  849.  2  Marsh.  496.  Doug.  219.  1  Esp.  N.  P.  Rep.  237.  % 
Bos.^nd  PuU.  388.  5  Esp.  N.  P.  Rep.  50.  Mill.  305,  6.  5  Eaii, 
9BB. 

The  answer,  for  the  plaintiff,  was,  in  general,  that  the  voyage 
insured  had  been  destroyed,  by  the  superior  force  of  a  foreign 

Eower;  and  that,  independent  of  the  means  Uken  to  prevent  a 
reach  of  the  blockade,  the  vessel  had  been  constrained,  against 
the  express  desire  of  the  captain,  to  proceed  to  a  particular  port, 
in  exclusion  of  every  other. 

And  the  Court,  in  the  charge  to  the  jury,  declared  the  lawte 
be  clearly  with  the  plaintiff;  on  which  a  verdict  was  found  in  his 
favour  for  the  goods  and  freight,  at  the  value  insqred,  subject  ti  , 
-a  deduction  of  the  proceeds  of  the  homeward  investment.  < 

JPflwfe,  for  the  plaintiff.  | 

.  JDo/to,  for  the  defendant 
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■I 

Confran^  et  al.  versus  Bund. 

f^APIAS.  On  a  rule  to  show  cause,  why  the  defendant  shotdd 
not  be  discharged  on  common  bail,  the  foDowing  facts  were 
established  by  the  plaintiff:  That  in  the  year  1787,  the  defendant 
gave  his  note  for  SSfiOO  livres,  to  a  person  of  the  name  of  ffor^ 
guetandj  payable  in  two  instalments,  for  vahie  r^eived  in  55  ne^ 
groes*  On  the  8th  of  February  1787,  the  note  was  assigned  to 
the  plaintiffs,  and  several  partial  payments  were  afterwards  in- 
dorsed upon  it*  In  November  1789,  a  suit  was  instituted  at  Port- 
mtrPrince^  to  recover  the  balance;  and  a  judgment,  by.default^ 
was  entered  for  36,666  livres;  to  recover  which  was  the  object 
•f  the  present  action. 

For  the  defendant  it  was  shown,  that  all  the  parties  to  the  con- 
tract were  French  subjects,  resident  in  the  island  of  St.  Domingo^ 
at  the  time  the  contract  was  made;  that  they  continued  French 
subjects  at  this  time;  that  in  August  of  the  year  1793,  the  French 
commissioners  (^Poherel  and  SarUhorax)  had  proclaimed,  at  Port» 
mi'Prince^  the  abolition  of  slavery,  and  the  fixedom  of  the  ne- 
groes; which  the  national  convention  ratified  in  the  February 
ensuing;  4  Edw*  IlUt*  West  IncL  146.  219.  that,  in  consequence 
of  this  emancipation,  the  very  negroes,  who  had  been  purchased 
by  the  defendant,  had  been  taken  from  him ;  and  that  with  a  view 
lo  the  calamitous  situation  of  the  colony,  the,  following  laws  had 
been  enacted  by  tfa&  French  government: 

1st.  Extract  from  the  law  of  the  6th  of  September  1802. 

"  Sect.  1.  Until  the  1st  of  Vendemaire  16th  year  all  suits  are  sus- 
"  pended  as  well  against  the  principal  debtors  as  their  securities  for 
^  debts  contracted  prior  to  the  1st  of  January  1792,  for  the  pur- 
**  chase  of  real  property,  or  of  negroes. 

•*  Sect.  6.  The  creditors  may  however  take  all  conservatory 
^  steps  for  the  preservation  of  dieir  rights,  and  even  have  the 
^  amount  of  their  debts  liquidated  by  judgments,  but  the  execu- 
^^  tion  thereof  shall  be  stayed  according  to  the  first  secdon.'* 

2d.  Supplement  to  the  above  law,  of  the  12th  of  April  1803. 

Hie  preamble  states  that  doubts  have  arisen,  as  to  the  con- 
struction of  the  6th  article ;  and  the  supplement  declares, 

**  Sect.  1.  Tliat  by  the  words  "  conservatory  steps^^  (actes  can- 
«  servatoires)  are  not  to  be  understood  any  acts,  which  would 
*^  prevent  diie  effect  of  the  suspensive  clause  of  the  law,  such  as 
"  attachments  of  property,  levies  on  real  or  personal  estate,  oppb-  . 
*^  sitions  to  the  payment  of  rents,  or  other  debts,  &c. 

^<  Sect.  2.  Oppositions  (in  nature  of  attachments)  made  to 
**  the  payment  ot  principal  sums  due  to  the  debtors,  shall  not  pre- 
^  r^t  such  payments,  but  the  debtor  shall  be  bound  to  make  if 
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1806.   '^  appear  within  six  months,  that  he  has  employed  those  capitals^ 
U^v;  '*  ^*  in  improving  his  St*  Domingo  plantation,  odierwbe  he  will  not; 
"  be  entitled  to  the  benefit  o^  the  law." 

Upon  these  premises,  the  defendant's  counsel  contended,  1st. 
That  the  contract  of  the  parties  was  to  be  expounded  and  enforced, 
according  to  the  laws  of  Frflnc^,  1  Bos.  &f  PulL  138.  3  Vez.juru 
446.  4  Vez.jun.  577.  1  BL  Rep.  258.  1  Jff.  BL  665. 690.  4  T.  Rep. 
184.  2d.  That  upon  the  general  principles  of  the  /VrncAlaw,  me 
defendant  was  not  liable  to  be  personally  arrested  on  this  con- 
tract, which  does  not  constitute  a  commercial  debt.  7  Tit.  1.  Art. 
Ord.  of  Com.  p*  386.  3d.  That  the  right  of  action,  to  recover  the 
debt,  was  expressly  suspended  by  the  law  of  the  6th  of  Septem- 
her  1802f  and  it  was  as  irregular  to  commence  the  suit,  before 
the  suspension  had  run  out,  as  it  would  be  to  obtain  judgment 
and  issue  execution. 

The  plaintifTs  counsel  answered:  1st.  That  this  was  a  com- 
mercial debt,  within  the  terms  of  the  authority  cited,  fo^  which  a 
personal  arrest  was  authorised  by  the  law  of  France.  2d.  That 
the  law  of  the  6th  of  September  1802,  applies  to  orl^nal  causes 
of  action,  and  not  to  cases  in  which  judgment  had  been  previ« 
Cusly  rendered.  3d.  That  even  where  the  lex  loci  governs  the 
Contract,  it  is  the  law  of  the  country  in  which  the  suit  is  broughti 
that  must  himish  the  form  of  the  remedy.  Kaim*s  P.  E.  567,  8. 
2  Vern,  540.  9  DalL  Rep.  373.  1  Bos.  &f  PulL  139,  140. 
4th.  That  the  utmost  benefit,  which  the  defendant  can  reasonably 
claim  from  the  law  of  September  1802,  is  a  stay  of  execution  liD 
the  specified  period  has  elapsed:  but,  in  the  mean  time,  the  plain- 
tiffs should  be  permitted  to  proceed  to  obtain  judgment,  and  to 
secure  the  defendant's  appearance  eventually  to  answer  it. 

The  Court  were  clearly  of  opinion,  that  the  parties  were 
bound  by  the  law  of  the  eth  of  September  1802;  that  the  present 
cas^  was  within  the  law;  and  that  the  suspension  of  the  law,  ap- 
plied as  well  to  the  commencement  of  the  suit,  as  to  the  issuing 
of  an  execution* 

The  rule  made  absolute.  (1) 

Moylan^  for  the  plaintiffs. 

Du  Ponceau^  and  Dallas^  for  the  defendant. 

(1)  The  defendant's  counsel,  proceeding^  on  the  grounds  above  stated,  did 
not  make,  on  this  preliminary  question,  the  objection,  that  the  Circuit  Court 
has  no  jurisdiction  of  a  cause,  in  which  both  parties  are  aliens;  an  objection 
that  has«  repei^tedly^  b«en  adjudged  to  be  fatal 
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1806. 
[ssd,  for  the  use  of  Crucet,  versus  the  Union  Insurance  ^nr*-' 
Company. 


COVENANT  on  an  open  policy,  for  10,000  dollars,  at  a  pre- 
mium of  10  per  cent,  upon  goods  on  board  the  ship  Hibberts^ 
0n  a  voyage  at  and  from  the  Havanna  to  NeW'Tork*  The  case 
^as  this:  the  ship  H'tbberts  and  her  cargo,  the  property  of  British 
subjects,  were  captured  by  a  French  privateer,  and  carried  into  the 
Havanna*  They  were  there  claimed  by  Mr.  C\  Frazier^  (an  En- 
glish merchant)  on  the  recommendation  of  captain  Vansittart^ 
commanding  a  British  frigate,  for  the  British  owners,  and  an 
order  for  restitution  was  granted  by  the  Spanish  government,  on 
Security  being  given,  for  the  appraised  value,  (to  wit,  the  ship  9655 
dollars,  and  the  cargo  22,400  dollars,)  to  abide  the  issue  of  an 
appeal,  made  by  the  captor,  from  the  order  of  restitution*  The 
^captain  had  been  removed  at  sea,  at  the  time  of  the  capture,  and 
Mnt  to  the  United  States;  but  the  first  and  second  mates,  who  . 
hjcnt  in  the  ship  to  the  Havanna^  oflFered  the  security ;  which 
|fas  given,  at  their  instance,  by  Mr.  Felix  Crucet  (a  Spaniard^ 
constituted  their  attorney)  and  the  ship  and  cargo  were  thereupon 
delivered  to  him,  on  account  of  the  original  owners;  but  accom- 
panied by  a  written  declaration  from  Mr.  Frazier^  ^*that  ship 
**and  cargo  were  subject  to  Crucefs  orders  until  he  shall  be  finally 
i**  indemnified,  for  his  disbursements  for  costs  of  suit,  outfits,  com- 
**  missions,  &c.  and  be  released  from  his  security."  Crf/ce^  having 
determined  to  send  the  ship  and  cargo  to  the  United  States ^  wrote 
two  letters,  dated,  respectively,  the  7th  and  23d  of  July  1804, 
;  to  his  correspondent,  Henry  Hill^  at  New*Tork^  in  which,  after 
>tpresenting  the  facts  above  sfated,  and  ordering  insurance,  he 
ppceeds  in  these  words:  "  In  my  letter  of  the  7th  inst.  ordering 
**  insurance  on  the  ship  Hibberts  and  cargo,  I  stated  fully  the 
"footing  on  which  she  was  delivered  to  me,  by  the  governor  and 
**  auditor  of  war,  on  security  and  mortgage ;  and  she  now  pro- 
*ceeds  to  your  address,  with  ail  the  papers  then  mentioned  on 
**  board,  besides  the  invoice,  and  bill  of  lading  .of  the  cargo. 
**  From  what  are  herewith  inclosed,  you  will  observe,  that  the 
"mortgage  and  security  have  been  given  for  22,410  dollars,  value 
' "  of  the  cargo,  and  9655  dollars,  value  of  the  ship  Hibberts^xo  hold 
"  that  amount  of  stock,  bebg  32,065  dollars,  subject  to  the  order  of 
"the  court  here,  until  the  appeal,  entered  to  the  supreme  coimcil  of 
"war  m  Madrid^  shall  be  decided.  You  will  also  observe,  that 
"my  account  of  advances  for  law  costs,  repairs,  sails,  rigging, 
"  pFovi^ons,  advance  wages,  &c  for  the  ship,  in  this  port,  amounts 
"to  6444  dollars  1^  cents;  my  commission  of  guarantee,  on  giving 
**Ae  security  and  mortgage,  5  per  cent,  on  32,065  dollars,  is 
;  '  1653  dollars  1  cent;  and  my  commission  for  agency  and  trouble, 
**^  per  cent,  826  dollars  4  cents,  makes  total  8923  dollars  7| 
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1806.   ^^  cents,  and  that  the  last  mentioned  sum  of  8923  dollars  T%  centt^ 
"  must  be  paid  to  me  here,  and  I  must  be  entirely  freed  and  i^ 
^^  leased  in  this  city,  for  the  security  and  mortgage  I  have  gird 
**  for  the  ship  and  cargo,  before  giving  up  any  part  of  the  proceeds 
*'  thereof.  I  have  wrote  to  the  concerned  in  Ewland,  appri2 " 
**  them  of  these  circumstances,  and  that  I  shall  give  them  da 
^^  advice,  from  time  to  time,  of  the  progress  of  the  appeal.    Yool 
^^  will,  I  hope,  exert  yourself  to  dispose  of  the  ship  and  cargo  to] 
"die  best  advantage,  for  the  benefit  of  the  concerned,  sending  the] 
^^  account  sales  to  me  here^  as  soon  as  convenient,  in  order  to  be 
^^transmitted  to  them  in  EnglaruL^ 

The  letter  of  instructions  from  Crucet  ta  the  captain  of  die 
JffibbertSj  directed  him  "  to  proceed  direct  to  New^Tork^  and  dierc 
**  deliver  the  letters,  and  other  papers,  to  Mr.  Henry  Hilly  jun.; 
^  and,  in  his  absence,  to  Mr.  Samuel  Russel^  merchant  there,  to  ^ 
^  whom  the  cargo  is  consigned.  These  gendemen  will,  also,  take 
^  charge  of  the  ship  in  New-Tor k^  and  will  furnish  you  widi 
'*  money  to  pay  off  the  officers  and  crew;  and  will  pay  you  any  . 
*^  balance  that  may  be  due  to  yourself."    And  the  invoice  was 
headed,  "  Invoice  of  the  cargo  on  board  the  ship  HthbertSy  of 
•*  London^  John  Haines^  master,  bound  for  New  Tork^  and  coo- 
**  signed  to  Mr.  Henry  HiU^  jun.  merchant  there,'  by    Felvc 
"  Crucet^  on  account  and  risque  of  the  owners,  underwriters,  or 
'^  others  in  England^  or  those  who  may  be  concerned  in  said  ship  ^ 
"  and  cargo.*'  H 

On  the  13th  of  Augwtt  1804,  /•  .S*.  Waln^  for  Samuel  Russely 
^the  consignee  appointed  by  Crucet^  in  case  of  HilPs  absence)  ef- 
tected  the  insurance,  which  is  the  ground  of  the  present  action*  . 
The  ship  sailed  on  the  voyage  insured;  but  was  captured  6y  the  Ler  . 
ander  ok  Sandy  Hook^  on  the  16th  oi  August  1804,and  sent  to  /faC- 
faXy  where  she  arrived  on  the  3l8t  of  August.  The  vessel  and  cargo 
were  there  libelled  in  the  court  of  vice-admiralty  as  prize,  and 
claimed  by  the  captain  for  Crucet:  but  by  the  decree  of  the  courti 
pronounced  on  the  10th  of  Octobery  the  claim  was  rejected,  and 
the  judge  "  pronounced  the  ship  and  cargo  to  be  the  property  of 
^^  British  subjects,  re-captured  by  his  majesty's   ship  of  war 
^^  Leandery  and  decreed  the  said  ship  and  her  cargo  to  be  restored  , 
"  to  the  original  British  owners,  on  payment  to  the  re-captors  of  i 
^'  one-eighth  part  of  the  value  thereof,  and  the  claimant  to  pay  1 
**  costs."   (I)  From  this  decree  the  claimant  appealed;  but  the 
vessel  and  cargo  were  delivered,  on  security,  to  the  agent  of  the 
original  British  owners,  and  sent  by  him  to  EngUtfuL 

When  the  ship  was  captured,  it  was  notified  to  the  defendants, 
who  acreed  to  pay  a  just  proportion  of  thccxpence  of  recovering 

(1)  In  speaking  of  the  decree  of  restitution,  talunfi^'  the  property  from  the 
handi)  of  a  Spaniard^  who  had  so  fairly  obtained  a  lien  upon  it,  the  eoort  was 
reminded,  that  although  war  was  declared  between  Great  Britain  and  ^raxtt 
on  the  16th  of  May  1803,  Spain  did  not  become  a  party  to  it  till  the  11th 
January  IW5. 
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he  proper^;  but  no  actual  abandonment,  or  offer  to  abandon,  vras    1806. 
inde,  until  the  2d  of  November^  when  the  decree  of  the  vice-ad-  \^i^^*w» 
niralty  had  been  received  by  the  plaintiff* 

On  the  trial  of  the  cause,  the  plaintiff^s  counsel  read  to  the  jury, 
ke  policy,  the  orders  of  Crucet  and  his  agents  for  insurance, 
which  had  been  communicated  to  the  defendants  at  the  time  of 
ffecting  the  insurance)  and  the  whole  of  the  record  of  the  pro- 
eedings  in  the  court  of  vice«-admiitilty;  but  neither  the  original 
iypothec£^tion  to  Crucet^  nor  the  original  bill  of  lading,  nor  the 
riginal  invoice,  nor  any  other  proof  of  the  special  property  of 
be  plaintiff,  in  the  ship  and  cargo  was  produced:  and  as 
oon  as  the  plaintiff's  counsel  began  to  argue  upon  the  papers 
bund  on  board  the  ship^  and  spread  upon  the  record,  (to  wit,  the 
lypothecation,  bill  of  lading,  and  invoice,)  as  proof  of  property^ 
be  opposite  counsel  objected,  that  although  the  whoie  record  must 
\t  read,  it  was  only  evidence  of  th^  sentence  of  restitution. 

The  general  defence  was  then  placed  on  these  grounds:  1st. 
rhat  the  abal^nment  was  not  made  in  due  season;  which,  how- 
ver,  was  an  abjection  mentioned,  but  not  strenuously  urged. 
?ark.  82.  81.  f^.J  172.  1  T.  Rep.  608.  2d.  That  the  insurance 
vas  effected  upon  ship  and  goods,  on  account  and  risque  of  the 
original  British  owners,  not  on  the  special  interest  of  Crucet^  for 
lis  use  and  indemnity.  Park.  267.  8.  1  T.  Rep.  309.  3d.  That 
be  decree  is  conclusive  to  prove  that  the  property  was  not  in 
'irucei;  and  the  restitution  to  the  original  owners,  was  restitution 
D  him  as  their  agent.  4th.  Hiat  the  statements  of  Crucet  and  his* 
^nts,  to  the  underwriters,  are  not  evidence  of  the  facts  contained 
a  them  upon  the  present  trial;  nor  are  the  papers  set  forth  in  the 
tcord  of  the  court  of  vice-admiralty,  legal,  or  conceded,  proofs 
»f  property. 

For  the  plaintiff,  it  was  contended,  1st.  That  his  interest  was  of 
PQ  insurable  nature.  2d.  That  the  nature  of  his  interest  mts^s  com- 
nunicated  to  the  defendants,  at  the  time  of  effecting  the  insurance, 
(d.  That  the  loss  of  his  possession,  on  the  capture  and  restitution, 
ras  the  loss  of  his  lien,  and,  in  its  effect,  total.  4th.  That  the  record 
leing  read,  without  previous  objection,  or  restriction,  every  part 
»f  it  became  evidence  in  itself;  and  the  property  of  the  plaintiff 
ras  proved  by  lU  5th.  That,  however,  the  question  of  property 
td&  a  question  of  fact;  and  the  papers  on  the  record  must,  at  least, 
e  regarded,  as  corroborating  the  statements  of  t)^  plaintiff  and 
is  agents,  to  prove  his  interest  in  the  subject  insured. 

The  charge  of  the  court  was  delivered  by  the  presiding  judge, 
ft  substance  as  follows: 

Washington,  Justice.  Though  the  case  involves  points  of 
ome  ti^'.  vlty,  ana  ol  considcJubie  dith^uity,  we  have  so  far  satis- 
led  our  mmds,  that  we  will  not  request  the  jury,  to  reserve  any 
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1806.    thing  for  future  consideration,  although  cither  party  is  at  VbfXtj 
^*-v^^  to  move  for  a  new  trial- 

The  first  and  principal  difficulty  is,  whether  Cructt  has  prored 
his  interest  in  the  subject  insured,  by  proper  evidence.  The  recorJ 
of  a  court  of  admiralty  is  always  evidence  to  prove  a  condemim^ 
tion;  but,  certainly,  in  oases  between  the  insurer  and  insured,  it  i 
only  evidence,  according  to  the  general  rule,  to  prove  the  cauac' 
of  condemnation.  On  the  present  occasion,  however,  the  rcconl 
was  read  to  the  jury  without  opposition;  and,  on  this  ground  alooe, 
we  decide  it  to  be  an  exception  to  the  rule.  For,  if  the  objectioo 
had  been  made,  the  plaintiflF  would  have  enjoyed  an  opportunitjr 
to  supply  the  proof  by  other  means. 

The  record  is,  therefore,  considered  as  proof  of  facts,  so  far  as 
it  exhibits  documents,  which,  if  now  produced,  would  be  evidence 
in  the  cause.  This  still  excludes,  on  the  one  hand,  letters  written 
by  Cructt;  while,  on  the  other  hand,  it  admits  those  papers,  au- 
thenticated by  other  sources,  that  show  the  extent  of  his  advances, 
the  nature  of  his  engagements,  and  the  lien  which  he  acquired 
upon  the  ship  and  cargo. 

Upon  the  evidence,  thus  admitted,  Crucct  appears  deariy  ta 
have  acquired  a  contingent  interest  in  the  property;  but  it  was, 
at  first,  a  question  of  great  doubt  with  us,  whether  it  was  an  iu- 
surable  interest.  As  to  his  actual  advances  of  money,  there  could 
be  no  doubt,  provided  there  was  (as  there  is  not)  satisfactory 
evidence  on  that  point,  independent  of  what  proceeds  from  hinil 
self.  But  to  the  right  of  insurance,  the  obligation  of  abandonment, 
i^  case  of  loss,  would  seem  to  be  an  inseparable  incident;  and  we 
doubted,  whether  Crucet  had  any  thing  in  the  property,  which  he  | 
could  abandon  upon  a  loss,  and,  of  course,  which  he  \vas  entitled 
to  insure.  On  reflection,  however,  we  conclude,  that,  upon  an  aban- 
donment, the  underwriters  acquire  all  Cruceth  rights  and  remedies 
against  the  British  owners:  And,  as  to  the  manner  of  insuring  his 
interest,  it  is  clear,  that  a  person  having  a  lien  upon  a  cargo,  may 
cover  it  by  an  insurance  on  goods. 

It  is  true,  that  the  assured  should  communicate  to  the  under- 
writer, the  nature  of  his  interest  in  the  subject  insured,  though  it , 
need  not  be  specified  in  the  policy;  and,  on  this  ground,  a  question] 
of  fact  arises,  for  the  consideration  of  the  jury.  If  the  insurance^ 
of  the  special  interest,  and  not  of  the  principal  ownership,  made 
a  materijil  difference  in  the  risque,  or  would  have  altered  the 
amount  of  the  ])remium ;  and  the  fact  was  not  sufficiently  disdosedl 
to  the  defendants,  the  omission  would  vacate  the  policy. 

After  this  view  of  the  case,  it  only  remains  to  inquire,  whe- 
ther a  loss  has  happened,  which  entides  the  plaintiff  to  recover?  He 
has  lost  his  posssession:  and  although  we  will  not  decide,  whedier 
the  capture  and  sentence  have  destroyed  his  lien;  we  think,  that 
as  they  have  lendercd  it  necessary  to  pursue  the  property,  thit)ugh' 
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te  ^xpensive^  troublesome,  and  doubtful,  mediuiki ;  he  has  a  right  to  1 806. 

consider  the  occurrence  as  a  total  loss,  and  to  recover  the  amount  ^*"v-- ^ 
^of  the  insurance. 

Verdict  for  the  plaintiff.  (1) 

IngersoU  and  Rawle^  for  the  plaintiff. 

E.  TUghman  and  Dallas^  for  the  defendants. 

(1)  A  motion  was  afterwards  made  for  a  new  trial,  on  the  single  g^und,  that 
there  was  no  proof  ofproperty  in  the  plaintiff,  except  the  ship's  papers,  spread 
:  upon  the  record  of  the  court  of  vice-admiralty.    An  affidavit  was  filed,  stating 
:  that  Mr.  Ing&rtoU  had  applied  to  Mr.  Dallasy  before  the  jury  were  sworn,  to 
'  admit  the  record  as  proof  of  property,  which  was  refused;  :uid  that  the  appli- 
cation of  the  record  to  that  purpose  (after  it  had  been  read)  was  opposed,  as 
Boon  as  it  was  attempted.    But  the  motion  was  rejected,  as  Judge  Washing- 
ton adhered  to  the  opinion  delivered  in  the  charge,  and  Judge  Peters  said, 
that  he  had  decided  as  well  on  that  ground,  as  on  the  corroborative  endence, 
arising  from  the  sameness  of  the  documents  found  in  the  ship,  and  those  de- 
scribed in  the  communications  tS  the  defendants,  when  the  insurance  was 
effected. 
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CIRCUIT  COURT, 

PENNSYLVANIA  DISTRICT. 


October  Term  1806. 

Present  Washington,  an  Associatfl^  Ju4ge  of  the  Supreme  Court 
Peters,  District  Jadge. 


The  United  States  versus  James  M*GilI. 

THIS  was  an  indictment  for  the  -murder  of  Richard  BudderiyA 
containing  three  counts.  1st.  Charging  the  murder  to  hare  ! 
been  committed  on  the  high  seas.  2d.  Charging  it  to  have  been  i 
committed  in  the  haven  of  Cape  Francois,  3d.  Charging  the  mor-  i 
tal  stroke  to  have  been  given  on  the  high  seas,  and  the  death  to  | 
have  happened,  on  shore,  at  Cape  Francois,  j 

The  indictment  was  founded  on  the  8th  section  of  the  penal  ! 
law  (1  vol.  102.)  which  provides  "  that  if  any  person,  or  persons,  ! 
"  shall  commit  upon  the  high  seas,  or  in  any  river,  haven,  bason,  \ 
"  or  bay,  out  of  the  jurisdiction  of  any  particular  state,  murder, 
"  &c.  every  such  offender  shall  be  deemed,  taken,  and  adjudged  , 
"  to  be  a  pirate  and  felon,  and  being  thereof  convicted,  shall  suf- 
"  fer  death."  • 

Upon  the  evidence  it  appeared^  that  the  prisoner  was  mate  of 
the  brig  Rover,  of  which  Richard  BuddeUy  the  deceased,  was 
master;  that,  on  the  3d  of  May  1806,  while  the  brig  lay  in  the 
harbour  of  Cape  Francois,  the  prisoner  gave  the  deceased  a  mor- 
tal stroke,  with  a  piece  of  wood;  that  the  deceased,  languishing 
with  the  wound,  was  taken  on  shore,  alive,  the  next  morning; 
and  that  he  died  the  day  subsequent  to  that,  on  which  he  was 
taken  on  shore. 

s 

After  a  defence  on  the  merits,  the  prisoner's  counsel  (^IngersoU 
and  Joseph  Reed)  objected,  in  point  of  law,  that  the  death,  as 
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well  as  the  mortal  blow,  were  necessary  to  constitute  murder;  1806. 
and  that  both  the  death  and  the  blow  must  happen  on  the  high  ^*iy-^ 
teas,  to  give  jurisdiction  to  this  Cotirt,  under  the  terms  of  the  act  , 

of  congress.  These  positions  were  elaborately  argued ;  and  the 
following  authorities  were  cited  in  support  of  them.  1  Hale^ 
425,  e.    4.  Co.  42.  6.    2  Hale^  188.    3  Hawk.  188.  ^3^.    Piowd. 

1  Hah^  427.    Leach  C.  L.  723.    4  BL  C.  303.    2  Co.  Rep.  93. 

2  Inst.  1  Hawk.  187.  Easfs  C.  L.  365.  1  Leon.  270.  Cro.  E. 
196.  Leaches  C.  L.  432. 

The  attorney  of  the  district  premised,  that  he  was.  aware  of 
this  objection  to  the  jurisdiction;  but,  as  there  was  no  judicial  / 

decision  upon  it,  he  thought  it  a  duty  to  bring  it  before  the 
Court,  for  an  authoritative  opinion;  and  with  that  view  alone,  he 
meant  to  submit  all  the  ideas  which  he  could  suggest,  in  main- 
tainance  of  the  jurisdiction.  He  then  considered  the  case,  1st.  On 
the  constitution  and  laws  of  the  United  States^  which  provide 
for  the  definition  and  punishment  of  felonies  and  murders  on  the 
high  seas;  Const,  art.  1.  s.  8.  1  vol.  102.  s.  8.  which  provide  for  the 
locality  of  the  commission  of  the  offence,  to  vest  a  federal  juris- 
diction; 1  vol.  101.  s.  3.  8.  which  provide  fqr  the  place  and  tri- 
bunal of  trial;  Const,  art.  3.  s.  2.  1  vol.  67.  s.  29.  lb.  102.  s.  8. 
Ih.  53.  s.  9.  lb.  55.  s.  11.  which  provide  as  to  the  manner  of 
trial;  Const,  art.  3.  s.  2.  1  vol.  67.  s.  29.  and  which  provide, 
generally,  that  the  judicial  power  of  the  United  States  shall  ex- 
'tend  to  all  cases  of  admiralty  and  maritime  jurisdiction.  Thus, 
for  every  crime,  whether  of  common  law,  or  admiralty,  jurisdic- 
tion, a  common  law  trial  is  provided  by  jury,  and  a  place  of  venue 
prescribed;  but  two  things  are  to  be  remarked:  1st.  That  there  is  no 
definition  of  the  offence  of  murder  (for  instance)  with  a  reference 
to  the  common  law,  any  more  than  to  the  civil  law,  which  is  the 
law  of  the  admiralty.  2d.  That  locality,  as  to  the  commission  of 
a  crime,  is  no  further  limited,  than  as  it  respects  the  high  seas, 
or  is  out  of  the  jurisdiction  of  any  particular  state. 

2i  On  the  law  of  England.  The  case  would  be  within  the 
constable  and  marshaPs  jurisdiction,  at  civil  law,  if  the  blow  and 
death  were  both  in  a  foreign  country ;  or  the  blow  in  a  foreign 
country,  and  the  death  in  England-,  13  R.  c.  2.  2.  3  Inst.  ^4,8. 
1  Woodes.  139.  4  Bl.  C.  268.  If  the  blow  was  on  sea,  and  the 
death  on  land,  neither  the  common  law,  nor  the  admiralty,  have 
jurisdiction;  nor  is  it  a  case  under  the  statute  of  28  H.  8.  "  for- 
**  the  murder  was  not  committed  on  the  sea;"  but  the  constable 
and  marshal  may  try  it,  by  13  i?.  2.  Offences  committed  upon  the 
seas,  or  in  other  haven,  river  or  aeek,  are  triable,  by  jury,  in  a 
county  to  be  mentioned  in  a  commission,  issued  under  27  H.  8. 
c.  4.  28  H.  8.  c.  15.  The  33  H.  8.  c.  23.  provides  that  ''  per- 
*'  sons,  who  have  been  examined  before  the  king's  council  upon 
treasons,  murders,  &c.  mav  be  tried  in  anv  shire  to  be  named 
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1806.  '^  in  a  commission,"  in  whatever  shire,  or  place,  widiin  the  king's^ 
y^^i^mj  dominions,  or  without^  such  oifence  was  committed.  The  35  & 
8«  c.  2*  provides  for  the  trial  of  treasons^  committed  out  of  the 
realm,  by  a  jury,  in  the  King^s  Bench,  or  before  commissionerk 
The  11  &7*  12  /r.  3.  provides  for  the  trial  of  oflFences  in  the  a>> 
Ionics,  'f'he  2  G.  2.  c.  21.  provides  for  the  trial  of  a  murder 
wht^re  the  mortal  blow  is  given  on  the  sea,  or  out  of  Engkmdi 
and  the  death  happens  in  England-,  or  where  the  blow  is  givea 
in  England^  and  the  death  happens  abroad.  Then,  the  only  statute 
that  provides  for  the  case  of  the  mortal  blow  and  the  death  both 
happening  abroad,  is  the  33  H*  8.  c.  23.,  under  the  modification 
of  a  previous  examination,  &c.  before  the  king's  council:  and  in 
England  the  admiral's  civil  law  jurisdiction,  in  criminal  cases,  is 
at  an  end. 

3d.  On  the  civil  law.  The  judicial  power  of  the  Umted  States^ 
extending  to  all  cases  of  admiralty  and  maritime  jurisdiction,  ex 
vi  termini t  embraces  criminal,  as  well  as  civil,  cases;  and  the 
civil  law,  being  the  law  in  such  cases,  it  is  to  be  consider^ 
what  the  civil  law  defines  to  be  murder,  as  to  the  act  and  the 
place.  The  intent,  not  the  event,  constitutes  the  crime.  JDig*  ad 
Leg.  Corn*  L  14.  Dojn.  211.  The  crime  is  committed,  if  there 
be  the  will  to  commit  it.  Ibid.  In  France^  where  the  criminal 
law  is  founded  on  the  civil  law,  if  a  man  strikes  another,  with 
intent  to  kill  him,  he  is  punished  with  death,  though  the  man  is 
not  killed.  1  Denizart.  585.  The  doctrine  of  all  the  cases  cited 
for  tlie  prisoner,  which  requires  the  stroke  and  the  death  to  be 
in  the  same  county,  or  within  the  same  jurisdiction,  is  an  inci- 
dent to  the  common^  law  trial  by  jur)';  where  the  jurj'  of  the 
vicinage  are  supposed  to  know  the  fact  of  their  own  knowledge; 
but  it  clearly  has  no  application,  in  cases  where  the' jury  docs 
not  come  at  all  from  the  place,  where  any  part  of  the  crime  was 
committed.  Cessante  ratione^  cessat  et  ipsa  lex.  The  civil  law  be- 
ing considered,  therefore,  as  the  law  of  the  admiralty,  remains 
under  the  general  delegation  of  judicial  power  to  the  Courts  of 
the  United  States^  unless  it  is  expressly  modified  by  statute.  So 
far  as  respects  the  definition  of  murder^  it  has  not  been  modi- 
fied; but  the  constitution  and  acts  of  congress  do  provide,  that 
all  Qrimes,  wherever  committed,  shall  be  tried  by  jury;  and  that 
crimes  committed  on  the  high  seas,  shall  be  tried  in  the  district 
where  the  offender  is  apprehended,  or  into  which  he  may  first  be 
brought.  1  vol.  s.  8.  p.  102.(1)    If,  indeed,  this  reasoning  fails, 

(1)  After  the  death  of  capt.  Budden,  M'Gill  had  been  sent  on  board  the 
Mediator  J  an  armed  vessel,  there  put  in  irons,  and  carried  to  Baltimore,  from 
which  place  (without  any  arrest,  or  process  issuing  against  him)  he  volunta- 
rily came  to  Philadelphia;  and  surreidered  himself  for  trial  to  a  raappstrate. 
The  attonie>  of  the  district  suj^gested,  that,  having  been  first  brought  into 
the  disti'ict  of  Mtvyland,  his  trial  must  be  there.  But,  after  argument.  Judge 
Peters,  decided,  that  the  provisions  of  the  act  were  in  the  alteniatiTe;  and 
that  M'Gill,  being  first  apprehended  in  Pennsylvania,  might  be  tried,  and 
ought  to  be  tried,  here. 
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t  may  be  doubted,  whether  even  congress  can  amend  the  law,  1806. 
lo  as  to  reach  cases,  like  the  one  under  consideration,  notwith-  v^^^.^^ 
Itanding  the  power  ^^  to  define  and  punish  piracies  and  felonies 
'^  committed  on  the  high  seas;"  Const,  art*  1.  *.  8.  since  the 
crime  of  murder  (adopting  the  common  law  definition)  must  be 
consummate,  in  the  mortal  act  and  consequence,  within  the  ju- 
lisdiction  of  the  United  States* 

Peters,  Justice.  It  is  a  general  rule  with  me,  to  alistain 
from  the  exercise  of  jurisdiction,  whenever  I  doubt  my  authori-* 
^  to  exercise  it.  On  the  present  occasion,  it  is  not  necessary  to 
give  an  opinion,  whether  the  present  is  a  case  of  admiralty  and 
maritime  jurisdiction,  upon  the  general  principles  of  the  admi-, 
lalty  and  maritime  law;  for,  confining  myself  to  the  8th  section 
of  the  penal  act,  I  find  sufRcient  to  decide,  that,  at  all  events,  it 
is  not  a  case  within  the  jurisdiction  of  this  Court.    The  Court  * 

can  only  take  cognizance  of  a  murder  committed  on  the  high 
seas;  and  as  murder  consists  in  both  the  stroke  and  the  conse- 
quent death,  both  parts  of  the  crime  must  happen  on  the  High 
seas  to  give  jurisdiction ;  not  one  part  on  the  high  seas,  and  an- 
other part  in  a  foreign  country. 

Washington,  Justice*  The  point,  principally,  urged  by  the 
prisoner's  counsel,  is  so  clear,  that  it  can  receive  little  elucida- 
tion from  argument.  The  oflfence,  of  which  we  have  cognizance, 
18  murder  committed  on  the  high  seas.  Now,  murder  is  a  tech- 
nical term,  of  known  and  settled  meaning;  and,  when  used  by 
the  legislamre,  it  imports  the  same,  as  if  they  had  said,  that  the 
Court  shall  have  jurisdiction,  in  a  case  of  felonious  killing  upon 
Ae  high  seas.  We  have  no  doubt,  therefore,  that  the  death,  as 
well  as  the  mortal  stroke,  must  happen  on  the  high  seas,  to  con- 
stitute a  murder  there. 

But  the  more  important  question  is,  whether  the  present  case, 
remains  unprovided  for,  by  the  laws  of  the  United  States^  The 
judicial  act  gives  jurisdiction  to  the  Circuit  Court,  of  "all 
**  crimes  and  offences,  cognizable  under  the  authority  of  the 
^  United  States.^^  1  voL  55.  s.  11.  There  are,  undoubtedly,  in 
ay  opinion,  many  crimes  and  offences  against  the  authority  of 
the  United  States^  which  have  not  been  specially  defined  by  law; 
for,  I  have  often  decided,  that  the  federal  Courts  have  a  com- 
mon law  jurisdiction  in  criminal  cases:  and  in  order  to  ascertain 
the  authority  of  the  United  States^  independent  of  acts  of  con- 
gress, against  which  crimes  may  be  committed,  we  have  been 
properly  referred  to  the  constitutional  provision,  tliat  "  the  judi- 
"  cial  power  shall  extend  to  all  cases  of  admiralty  and  maritime 
**  jurisdiction."  But  still  the  question  recurs,  is  this  a  case  of 
admiralty  and  maritime  jurisdiction,  within  the  meaning  of  the 
consdttttion?    The  words  of  the  constitution  must  be  taken  to 
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1806.  refer  to  the  admiralty  and  imaritime  jurisdiction  of  Engkmi 
ym^^mmJ  (itoifi  whosc  code  and  practice,  we  derive  our  systems  of  juris- 
prudence^ and,  generally  speaking,  obuin  the  best  glossary)  but 
no  case,  no  audiority,  has  been  produced  to  show,  that  in  England  i 
such  a  prosecution  would  be  sustained  (independent  of  acta  of 
parliament)  as  a  cause  of  admiralty  and  maritime  jurisdiction. 
Nor,  am  I  disposed  to  consider  the  doctrine  of  the  civil  law, 
which  has  been  mentioned,  as  furnishing  a  guide,  to  escape  from 
the  silence  of  our  own  code,  as  well  as  of  the  EngiisA  code,  upon 
the  subject. 

Upon  the  whole,  therefore,  I  am  of  opinion,  that  the  present 
is  a  case  omitted  in  the  law;  and  that  the  indictment  cannot  be 
sustained*  It  is  some  relief  to  my  mind,  however,  that  I  hare 
no  doubt  of  the  power  of  congress  to  provide  for  such  a  case. 
It  is  true,  that  it  would  be  inconsistent  with  common  law  notions 
/  to  call  it  murder;  but  congress,  exercising  the  constitutional 
power  to  define  felonies  on  the  high  seas,  may  certainly  provide, 
that  a  mortal  stroke  on  the  high  seas,  wherever  the  death  may 
happen,  shall  be  adjudged  to  be  a  felony. 

Upon  this  charge,  the  jury  immediately  acquitted  the  prisoner. 


Snell  et  aL  versus  The  Delaware  Insurance  Compmy. 

COVENANT  on  an  open  policy,  for  2500  dollars,  at  a  pre- 
mium of  10  per  cent.,  upon  the  brig  Houndy  on  a  voyage 
from  jfamaica  to  New-Tor k.  The  facts  were  these:  the  brig  and 
cargo,  belonging  to  the  plaintiffs,  sailed  on  a  voyage  from  Neix^ 
Tori  to  Curocofiy  and  back  again;  but,  upon  the  return  voyage, 
she  was  captured  by  a  British  cruiser,  and  carried  into  jfanudca^ 
where  vessel  and  cargo  were  libelled  and  condemned,  on  the  31st 
of  jfuly  1804,  for  a  breach  of  blockade.  The  captain,  conceiving 
that  the  vessel  would  be  sold  under  her  value,  requested  Messrs. 
Campbell  and  OHarra^  of  Kingston^  to  buy  her  in  for  the  owners, 
which  was  accordingly  done,  at  the  price  of  1020/.,  equal  to  about 
3,500  dollars.  For  die  price  of  the  vessel,  amount  of  repairs,  out- 
fits, &c.  (in  the  whole  1939/.  49. 11^.)  advanced  by  Campbell  and 
O^Harra^  those  gentlemen  took  from  the  captain  an  hypotheca- 
tion  of  the  vessel,  to  guarantee  the  payment  of  a  bill  of  exchange, 
which  he  drew  upon  the  owners:  and,  on  the  9th  of  August  1804, 
they  requested  Messrs.  Savage  and  Dugan  to  procure  insurance, 
upon  the  vessel  for  5000  dollars ;  which  was  effected  at  the  office 
of  the  Phcenix  Insurance  Company,  upon  the  following  instruc- 
tions: 

"  Brig  Hotmdy  Thomas  W,  Fuller  master,  at  and  from  yafnuuca 
"  to  NeW'Tork,  We  expect  she  sailed  dn  or  about  16th  ult.  and 
"'  is  represented  as  a  fine  coppered  vessel:  5000  dollars. 

"Said 
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*^  Said  vepsd  wa9  coodemned  at  Jamaica  and  purchased  for    1806. 
^  tbe  former  owners*  This  insurance  was  made  to  cover  the  sums 
^  advanced,  whether  the  same  be  secured  by  a  bottomry  bond  or 
^  conditional  aasignment  or  otherwise  howsoever.  Premium  five 
"  per  cent. 

"  Phccnix  Insurance  Company.'' 

The  owners  of  the  vessel  being  advised  of  these  proceedings, 
stated  to  Savage  and  Dugarty  that  the  above  insurance  was  not 
sufficient  to  cover  her  real  value,  and  directed  a  further  insurance 
for  2,500  dollars,  which  was  effected  by  the  present  policy.  The 
vessel  sailed  from  yamaica  in  August  1804;  but  was  never  heard 
of  afterwards.  At  the  expiration  of  a  year,  the  Phoenix  Insurance 
Company  paid  the  amount  of  their  subscription;  but  the  defend- 
ants refused  payment,  on  which  this  suit  was  instituted. 

At  the  trial  of  the  cause,  the  only  disputed  question  was,  whe- 
ther the  plaintiffs  could  go  into  evidence,  to  prove  the  actual 
value  of  the  vessel  insured ;  or  were  bound  by  the  price,  which 
was  paid  for  her,  under  the  condemnation,  at  Jamaica^,  On  the 
first  ground,  the  sums  insured  upon  both  policies,  would  be  about 
the  value ;  and,  on  the  second  ground,  the  amount  received  from 
the  Phoenix  Insurance  Company,  would  be  about  sufficient  to 
cover  the  loss.  (1) 

Dallas^  for  the  plaintiffs,  maintained  the  first  ground,  and  cited, 
2  Marsh.  529.  534,  SZ5.  Park.  282.  287.  1  Emerig.  263.  Val. 
art.  8.  p.  64.  56.  136.  Mill.  247.  251.  264.  1  Carries^  573. 
2  Camesy  20.  23. 

Rawle  and  Condy^  for  the  defendants,  urged,  that  the  plaintiffs 
had  no  right  to  insure  more  than  the  vessel  cost  them  at  Ja^ 
maicai  that  the  Court  ought  not  to  direct  the  jury  to  inquire  into 
the  value  there,  beyond  the  cost;  and  that  the  plaintiffs,  having 
jrecovered  the  original  value  from  the  underwriters,  upon  the 
voyage  to  Curacoa^  had  no  right  to  resort  to  that  criterion  of 
value,  on  the  present  occasion. 

But  the  Court  were  clearly  of  opinion,  that  the  plaintiffs  were 
entitled  to  prove  and  to  recover  the  actual  value  of  the  vessel,  at 
the  time  she  was  insured.  They  said  a  contrary  rule,  would  ope- 
rate as  injuriously  to  the  underwriters,  as  to  the  merchant.  For,'if 
the  merchant  could  not  insure  a  ship,  or  goods,bought  at  a  depreci- 

(1)  It  appeared  in  evidence,  that  the  vessel  was  built  in  1802,  when  she 
cost  8,500  dollars;  that  when  she  sailed  from  New-Tori,  in  Me^  1804,  she  was 
vorth  between  7000  and  7,500  dollars ;  that  she  was  insured  on  the  voya^ 
to  Curacoa,  in  a  valued  policy,  at  fOOO  dollars ;  and  tliat  she  bad  been  com- 
pletely  repaired  at  yamaica. 

ated 
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1806«    died  price,  under  a  forced  sale,  at  their  real  value;  neither  would 
Up^— J  the  underwriter,  in  a  case  of  loss,  be  entitled  to  show,  upon  an 
open  policy,  the  actual  value  of  the  pix>pert)%  independent  of  a 
fortuitous  enhancement  of  the  price,  in  a  foreign  market. 

The  jury  found  a  verdict  for  the  plaintiffs,  for  2,378-^  dol- 
lars, taking,  it  is  presumed,  the  value  in  the  outward  policy^  aa 
the  basis  of  their  calculation. 
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December  Term  1806,. 


Present  Tilghm an,  Chief  Justice. 


Smith,  and  .  ,    .. 

Brackenridoe,  "^'^*"^- 


^Jjuatk 


Lyle  versus  Baker  ei  al. 

npHIS  action  was  instituted,  in  the  Common  Pleas  of  Phila" 
A  delphia  county,  at  September  term  1806;  and  a  habeas  cor-- 
pus  was  taken  out  by  the  defendants  on  the  1st  of  December  foU 
lowing,  to  remove  it  into  the  Supreme  Court.  7orf,  for  the 
plaintiff,  alleged  that  the  habeas  corpus  had  issued  too  late,  and 
moved  for  a  procedendOy  on  the  20th  section  of  the  act  of  Uie  24th 
fA  February  1806  (7  voL  342.)  which  provides,  **  that  no  action 
"  shall  be  removed  from  any  of  the  Courts  of  Common  Pleas,  to 
•f  the  Supreme,  or  Circuit  Courts,  by  consent,  or  otherwise,  un- 
^  less  the  same  is  removed,  on,  or  before,  the  first  day  of  the 
^  next  term,  after  the  said  action  shall  have  been  commenced." 

After  argument  in.  a  full  Court  (but  Judge  Yeates  being  now 
absent,  owing  to  indisposition)  the  Chief  Justice ^  on  the  17th  of 
January  1807,  delivered  the  following  unanimous  opinion. 

TiLGHMAN,  C-  y.  The  case  turns  entirely  upon  the  construc- 
tion of  the  20th  section  of  the  act,  "  to  alter  the  judiciary  system 
^  of  this  commonwealth."  Where  the  intention  ot  the  legislature  is 
clearly  expressed,  it  must  prevail,  whatever  may  be  the  conse« 
oiences.  But,  in  the  endeavour  to  discover  the  legislative  inten- 
tion, we  must  so  construe  the  law,  as  not  to  reject  any  of  its 

Vol.  IV.  '        3K  wonk; 
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1806.  words;  and  if  there  appears  to  be  a  contradiction  in  the  expres- 
Ui*v^-^  sions,  we  must  seek  and  pursue,  upon  die  whole,  the  prevailmg 
object  and  intent  of  the  law.  Viewing,  then,  all  the  parts  of  tk 
section  under  consideration,  I  am  of  opinion,  that  an  action  msj 
be  removed  to  the  Supreme  Court,  at  any  time  before,  or  on,  xHk 
first  day  of  the  term,  succeeding  that  to  which  the  original  writ 
is  returned.  The  expression,  ^^  first  day  of  the  next  term  after 
^'  the  action  shall  have  been  commenced,"  tskai  by  itself,  wouldi 
certainly,  limit  the  removal  to  the  first  day  of  the  first  term: 
but  otlier  expressions  (I  mean,  particularly,  the  words,  ^  on  or 
"  before^'*)  must,  also,  be  considered;  and  they  cannot  be  satisfied^ 
if  the  right  of  removal  is  restricted  to  the  first  day  of  the  first 
tisrm.  It  is  impossible  to  remove  an  action,  before  the  first 
day  of  the  term,  to  which  tlie  writ  is  returnable ;  as  the  writ  of 
removal  is  directed  to  the  Court,  in  which  the  action  is  brought, 
and  the  Court  can  have  no  knowledge  of  the  action,  until  its  ses- 
sion, at  the  term,  next  succeeding  its  commencement* 

On  this  view  of  the  sobject,  we  ai^e  of  opinian,  that  the  inten- 
tion of  the  legislature  cannot  be  carried  into  effect,  without  so 
construing  the  act,  as  to  admit  of  die  removal  of  an  action,  on, 
or  before,  the  first  day  of  the  term  next  after  that,  to  which  the 
original  writ  is  returnable. 

Procedendo  refused. 


Ozeas  versus  Johnson,  Administrator  of  Foulke, 

CASE  for  money  had  and  received,  &C  Hie  plaintiff,  and 
Foulke^  the  intestate,  had  been  jointly  concerned  in  a  n&er- 
cantile  adventure  from  Philaddphia  to  NetV'^rleans  i  but  there 
was  no  evidence,  at  the  trial,  that  they  bad  ever  settled  tiieir  ac- 
counts; and  this  action  was  brought  to  recover  a  balance  dained 
by  the  plaintUT.  The  jury,  accorcUngly,  gave  a  verdict,  in  his  ia^ 
vour,  for  320  dollars,  subject  to  the  opinion  of  the  Court,  on  a 
point  reserved;  to  wit,  whether  the  plaintiff,  being  a  partner  of 
Foulke^9y  and  equally  concerned  in  the  adventure,  could  recover 
in  the  present  form  of  action? 

On  arguing  the  point  reserved,  iS*.  Levy^  for  the  plaintiff,  urged 
ihnt  the  action  of  account  render  was  almost  obsoletei  that  die 
action  for  money  had  and  received,  was  in  nature  of  a  bill  in 
equity;  that,  having  no  distinct  Court  of  equity,  equity  had  be- 
come, in  effect,  a  part  of  the  common  law  of  Pefmsj/hania,  ad- 
ministered through  hei^  common  law  Courts ;  an3  that  the  sense 
of  the  legislature,  on  the  subject,  was  manifested  in  the  6th  <cc- 
lion  of  the  act  of  the  1st  of  March  1806  (7  vol.  p,  SQi*)  which 
provides^  **  that  in  all  cases  where  any  suit  has  been  brought  in 
*^  any  Court  of  record  within  this  commonwealth,  the  samcsbaH 

«  not 
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^  not  be  set  aside  for  informality,  if  it  appear,  that  the  process    1806, 
**  bas  issued  in  the  name  of  the  commonwealth,  against  the  de-  <^.^— ./ 
*'  fendant,  for  monies  owing,  or  due,  &c."    Wats,  on  Part.  221. 
2  Vez.  239.    1  Bac.  Mr.  31.  36,  37.    Coxvp.  79Si  1  DaU.  Rep. 
42«.  211. 

Hopkimon^  for  the  defendant,  admitted,  that  if  a  partnership 
Ls  dissolved,  and  the  partnership  accounts  settled,  the  creditor 
partner  may  bring  an  action  on  the  case  for  the  balance:  Wats. 
on  Part.  221.  226.  but  he  contended,  that  as  this  was  the  case  of 
v^  special  partnership^inwhich  no  accountof  the  joint  adventure  had 
been  settled,  an  action  of  assumpsit  could  not  be  sustained.  Wats. 
1 16.  2  T.  Rep.  476. 478, 479. 483.  2  Caines^  293. 296.  Lamer  left  v. 
Caze^  in  the  Circuit  Court  of  the  United  States^  April  T.  1806. 

The  opinion  of  the  Court  was  delivered  by  the  Chief  Justice^ 
on.  the  1st  of  January  1807,  who,  having  stated  the  facts  and 
point  reserved,  proceeded  as  follows : 

T^iLGHMAjf,  C.  7.  It  was  my  wish  to  support  the  action,  if 
possible;  because  the  jury  have  decided  on  the  merits  of  the 
cause.  But,  upon  a  deliberate  consideration  of  the  nature  of  the 
action,  and  the  authorities  which  have  been  cited,  I  am  convinced 
that  the  plaintiff  cannot  recover.  Money  received  by  on«  partner, 
during  the  partnership,  is  not  received  for  the  use  of  either,  but 
for  the  use  of  both,  the  partners.  All  that  either  partner  is  en- 
tided  to,  is  a  moiety  of  what  remains,  after  all  the  partnership 
debts  are  paid;  and  the  proper  remedy  for  one  partner  against 
the  other,  to  obtain  a  settlement  and  payment,  is  an  action  of  ac- 
count render.  In  short,  no  case  has  been  cited  by  the  plaintifTs 
counsel,  to  show  that  an  action,  like  the  present,  can  be  main* 
tadned,  unless  the  partners  have  setded  their  account,  and  struck 
the  balance. 

It  is,  then,  of  importance  to  the  administration  of  justice,  that 
the  forms  of  action,  which  originate  in  good  sense,  and  public 
convenience,  should  not  be  confounded.  The  defendant  has  a 
right  and  an  interest,  to  insist  upon  the  preservation  of  the  proper 
form  of  action,  to  enforce  his  partnership  contract  against  him,  of 
which  this  Court  possesses  no  power  to  deprive  him.  It  is,  indeed, 
most  convenient,  that  partnership  accounts  should  be  setded  be- 
fore auditors.  It  would  often  be  extremely  difficult,  somcdmes 
it  would  be  impracticable,  to  setde  them  by  a  jur}% 

For  these  reasons,  we  think,  that  plaintiff  cannot  maintain  the 
present  action. 

Bender 
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^-nn*'  Bender  versus  Frombergen 

COVENANT.  On  the  trial  of  the  cause  in  March  T.  IfiCNi 
it  appeared,  that  the  defendant  and  his  wife  had  sold  and 
conveyed  a  tract  of  land  to  the  plaintiff  for  2390  dollars,  by  deed 
dated  the  8th  of  September  1797  i  and  had  therein  covenanted, 
^^  that  the  defendant  was  lawfully  seised  of  a  good,  sure  and  ifr 
<^  defeasible  estate  of  inheritance,  in  fee  simple,  in  the  said  land,^d 
^^  had  good  right,  full  power,  and  authority,  in  his  own  rig^t,  to 
"  grant  and  convey  the  same  to  the  plaintiff  in  fee."    The  deed, 
also,  contained  a  special  warranty  against  the  grantor  and  his  hebrSv 
and  all  persons  claiming  under  them.  Bender  took  possession  of 
the  premises  and  made  considerable  improvements,  as  well  ill 
fences  and  buildings,  as  in  the  cultivation  of  the  soil;  so  that  die 
.  property  was  valued,  in  Mat/  1802,  at  5000  dollars.  An  ejectment 
was  brought,  however,  at  the  suit  of  Benjamin  Hiiton  against 
Bender^  in  the  Circuit  Court  of  the  United  States;  Bud^zSt/tr^itn^ 
verdict,  and  judgment  for  the  plaintiff,  a  Hab»  Fac.  Possess,  issued 
returnable  to  May  T.  1802,  upon  which  the  possession  was  de- 
livered on  the  4th  of  February  1802.  Bender  then  instituted  the 
present  suit,  in  which  the  declaration  stated  the  covenant,  that  the 
defendant  was  seised  of  an  indefeasible  estate  in  fee  simple,  and 
that  he  had  a  good  right  to  convey  the  same  to  the  plaintiff;  and 
assigned  as  a  breach,  that  the  defendant  was  not  so  seised,  nor 
had  he  good  right  to  convey  the  said  land  in  fee  to  the  plaintift 
Profert  of  the  deed  was  made,  but  oyer  was  not  demanded.  The 
defendant  pleaded  Non  infregit  conventionem^  on  which  issue  was 
joined;  and,  also,  performance  with  leave,  &c.  to  which  the  plain- 
tiff replied,  generaily,  non<performance,  and  issue  was  thereupon 
joined.  At  the  trial  of  the  cause,  in  March  term  1806,  upon  the 
recommendation  of  the  Court,  and  with  the  consent  of  the  parties, 
a  verdict  was  taken  in  these  terms:  "  The  jur)'  find  for  the  plain* 
**  tiff  6232  dollars  50  cents:  but  if  the  Court  shall  be  of  opinion, 
"  that  the  plaintiff  is  not  entitled  to  recover  the  value  of  the  ins- 
*«  pi-ovements  made  by  him,  after  he  purchased  of  the  defendants, 
'« then   they  find  damages  2979  dollars  14  cents,  and  6  cents 
*'  costs."  (1) 

Before 

(1)  At  tlie  trial  of  tJie  cause,  a  question  of  some  importance  occurred  The 
*  defendant  claimed  under  a  sale  by  the  commonwealth  of  the  premises^  M  the 

forfeited  estate  of  5<b*<rM  Crwioo/S,  who,  it  was  alleged,  had  been  attainted,  b; 
proclamation,  durinpf  the  revolutionary  war.  His  counsel,  with  aview  tomiin- 
tain  the  validity  of  his  title,  offored  to  read  the  proclamation  in  cvidcftce.  The 
opposite  counsel  proved,  that  the  defendant  had  due  notice  of  Hilton's  eject- 
ment; took  part  in  preparing  evidence  for  the  trial;  and  had,  in  fact,  acc«d«I 
to  a  settlement,  in  consequence  of  the  eviction :  And,  they  contended,  therefort, 
that  the  verdict  in  that  ejectment  was  conclusive  to  estoblish  a  defect  of  Utk. 
After  argument,  (in  which  the  plaintiff's  counsel  cited,  Oo.  /.  304.  SiJ.  289. 2 
Skavo.  460.  9  So,  60.  SradiAan's  cmc,  and  the  defbidant's  counsel  cited,  1  Stra 
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Before  the  ^gument,  on  the  point,  which  the  jury  had  thus    1806. 

emitted  to  the  court,  a  motion  was  made  in  arrest  of  judgment,  v— y^^; 

the  foflowing  grounds: 

1st.  That  the  declaration  was  vicious,  inasmuch  as  it  did  not 

ign  a  legal  breach  of  the  covenant. 

2d.  That  there  was  not,  in  any  part  of  the  pleadings,  sufficient 

itter,  for  the  court  to  render  judgment  in  favour  of  the  plain- 


Sd.  That  it  is  apparent  on  the  record,  that  the  plaintiff  has  no 
^use  of  action. 

In  support  of  these  objections,  it  was  argued,y^r  the  defendant^ 
l8t.  That  the  declaration  does  not  aver,  that  the  recovery  mJUl- 
1»r!s  kssee  v.  Binder^  was  upon  a  title  paramount.  Freem.  122. 
fiob.  12.  4  Co.  80.  Cro.  J.  674,  5.  Hob.  34.  Ca.  temp.  Hardw. 
371.  Cro.  E.  917.  Cro.  y.  315.  Cro.  E.  823.  Cro.  Car.  5.  Faugh. 
118.  2  Fent.  61.  Cro.  J.  444.  1  Mod.  292.  1  Lev.  301.  3  Mod. 
;U5.  3  T.  Rep.  584.  2d.  That  although  the  modem  authorities 
|i)dmit,  that  it  is  sufficient,  if  the  breach  is  assigned  in  the  same 

Sieral  words,  as  the  covenant;  yet,  in  that  case,  it  is  necessary, 
t  the  replication  should  be  more  specific  and  particular.  Cro. 
£.544.  Cro.  J.  171.  4.  T.  Rep.  620.  For  non  inf regit  conven* 
^mem  is  no  plea,  unless  the  breach  is  assigned  affirmatively.  Co. 
litL  303.  6.  And  it  is  a  rule  in  pleading,  that  you  cannot  go  to 
5»ue  on  a  general  averment  of  performance.  3  Woodes.  93.  Coxvp. 
578.  3d.  That  the  declaration  contains  a  profert  of  the  deed;  and, 
^cording  to  the  practice  of  Pennsylvania^  oyer  must  be  presum- 
ed, 

•*00-  2  Rol  Rep,  6.  28.  287.  8  -T.  Rep.  278.)  the  chief  justice  delivered  the 
unanimous  opinion  of  the  court : 

TiLGHMAN,  Chief  yuttice.  Some  difficulty  has  occurred  in  deciding  this 
point;  but  the  court  have  formed  an  unanimous  opinion,  that  the  evidence  offer- 
5^  by  the  defendant,  to  prove  that  he  had  a  good  title  to  the  land  in  question, 
is  inadniiflsible.     The  title  has  been  already  decided  in  an  ejectment,  the  only 

■  J»dcin  which  title  to  land  can  be  directly  decided;  and  of  that  ejectment,  tJ^e 
Qefendant  had  full  notice.  If  the  defendant  should  now  be  permitted  to  give  bi» 
title  in  evidence;  and  the  jury  should  find  a  verdict  in  favour  of  it,  the  plaintiff's 
F^Diedy,  by  action  of  covenant  on  the  deed,  would  be  gone ;  and  if  iiis  tiUe 
«io«ld  ultimately  fail,  on  the  trial  of  another  ejectment,  to  be  brought  by  him, 
ne  would  lose  both  land  and  money.  But,  on  the  other  hand,  if  the  plaintifl* 
'ccovers  in  the  present  suit,  it  is  in  our  power,  by  imposing  terms  upon  him, 
to  do  justice  to  the  defendant.  Indeed,  the  pl^nCiff  has  made  our  interference 
^ecessar}',  by  a  voluntary  offer  to  execute  a  conveyance  to  the  defendant  of 
^,.^  ^ffht,  upon  receiving  Ihe  damages  awarded  by  the  jury.  He  was  not 
obliged  (as  the  defendant's  counsel  allege)  to  tender  this  conveyance,  before 
nc  brought  the  suit:  it  is  sufficient  if  5ie  conveyance  is  executed,  when  the 

<  oefendant  pays  the  damages. 

i    We  do  not  decide,  whether  the  defendant  might  have  gone  into  evidence  of 

I  the  title,  if  he  had  given  notice  to  the  plaintiff,  immediately  afler  Milton*^  re- 
covery, ^at  he  was  dissatisfied  with  the  verdict,  andmeant,at  his  Own  expence, 
w  prosecute  an  ejectment  against  /Tiiion,  to  try  the  question  a  second  time. 
««t,8ofar  from  pursuing  this  course,  the  defendant's  conduct  has  Shewn  an 

i  **^yicsc*nce  in  tho  verdict  and  judgment,  which  Hilton  obtained. 

i  The  evidence  refused. 
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1806.  ed,  which  spreads  the  deed  upon  the  record.  Then,  as  it  w3 
u^v--^  appear^  that  the  deed  contains  a  special  warrant}',  in  the  condtj 
sion,  the  antecedent  express  covenant,  that  the  grantor  was  seisel 
of  an  indefeasible  estate,  8cc.  is  thereby  resmiined  and  cofitroukd 
3  Lev.  46.  1  Lev.  57.  Rep.  temp.  Finch  96.  3  Bos.  (md  PuU.  lt| 
3  Ba9.  andPulL  565*  S7S.  Thus,  independent  of  general  aotboii 
ties,  the  words  ^^  grant,  bargain  and  sell,''  which  by  themselves 
are  declared  in  an  act  of  assembly,  to  im^rt  a  general  rvarraniii 
have  always  been  considered  as  qualified  and  limi^d,  if  the  dcdl 
contains  a  subsequent  upedal  wvcmnty.  1  St.  Laws  109.  And  (4 
this  construction  of  the  deed,  the  plaintiff  had  no  cause  of  actioq 
when  the  suit  was  instituted. 

For  the  plaintijft  it  was  answered,  1st.  That  the  declaratianii 
'  correct,  in  technicsd  form ;  for,  in  covenant,  the  breach  may  h^ 

assigned  in  as  general  words,  as  the  covenant.  6  Viru  421.  i/.  % 
9  Co.  60.  Cro.  y.  304.  6  Vin.  424.  pL  3.  2  Sh(m.  460.  Stf  L 
Raym.  14.  Cro.  J.  369.  2  Bac.  Abr.  84.  6  Vin.  Abr.  412SL  pi.  U 
Hob.  12. 2  Bos.  ayid  Pull.  14.  (m  note)  3  Woodes.  92.  5  Bac.  58.  fia 
2d.  That  the  cases  cited  for  the  defendant  arose  upon  a  coreDaol 
for  quiet  enjoyment,  which  cannot  be  broken  without  an  actual 
eviction;  but  a  covenant  of  title,  may  be  broken  without  evictioOt 
upon  proof  that  the  grantor  had  not  an  estate  in^fee ;  and,  in  aa 
action  for  the  breach,  it  is  neither  necessary  to  allege,  nor  to  provei 
an  eviction.  3d.  That  the  declaration  assigns  the  breach  on  the 
first  covenant  only;  and  as  oyer  was  never  prayed^  the  second 
covenant  is  not  even  before  the  court.  2  Sound.  228. 1  Sound*  2Zi* 

1  Lev.  88.  1  Saund.  9.  307.  1  T.  Rep.  149.  1  Stra.  227.  Besides, 
the  covenants,  though  they  cannot  be  regarded  as  one  (which  was 
the  case  in  2  Bos.  and  PuU.  13.)  are  neither  inconsistent,  nor  con* 
tradictory :  the  one  being  a  covenant,  that  the  grantor  has  a  good 
estate;  the  other  being  a  covenant  of  warranty;  the  latter  is  intro- 
duced into  deeds  by  the  scrivener,  of  course;  but  the  former  is 
only  inserted  upon  the  agreement  and  instruction  of  parties.  A 
special  covenant  in/act^  may  restrain  an  implied  covenant;  but 
here  are  two  express  covenants,  which  may  operate  together; 
and  each  should  l)e  construed  most  strongly  against  the  grantor* 

2  Keb.  10. 15.  1  Sid.  289.  1  Lev.  188.  1  Sid.  215. 

The  chief  justice,  after  stating  the  pleadings,  and  the  reasons 
assigned  in  arrest  of  judgment,  delivered  the  opinion  of  the  court, 
in  the  following  terms: 

TiLGHMAN,  Chief  Justice.  As  to  the  first  point,  although  ii 
was  opened  by  the  defendant's  counsel,  yet,  I  think,  in  the  couistt' 
of  the  argument,  it  was  nearly  abandoned.  It  certainly  has  ^ 
been  supported;  for  many  cases  have  been  produced,  pronrini^ 
that  it  is  sufficient  to  assign  the  breach  in  terms  as  general  a» 
those  in  which  the  covenant  is  expressed ;  (2)  and  more  than  one 

(2)  5  Bad. 
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if  ibose  cases,  were  upon  the  very  same  kind  of  corenajits  as  due    1806« 
toe  now  in  qtiestion.  ^^o^v*-^ 

The  second  point,  amounts,  in  substance,  to  this,  that  the  is- 
mes  were  altogether  immaterial. 

It  IS  an  undoubted  principle,  that  verdicts,  after  a  trial  of  the 
nerits  of  a  cause,  are,  if  possible,  to  be  supported.  For  this  rea- 
lm, many  ^ings  arc  good  after  yerdict,  which  would  be  bad,  on 
fcfflurrer.  Many  things,  not  aBeged  in  the  pleadings,  may  be  pre- 
burned  to  have  been  proved  on  the  trial;  because,  unless  they  had 
been  proved,  the  jurj-  could  not,  properly,  have  given  a  verdict 
m  the  manner  they  did.  One  of  the  authorities  (3)  cited  by  the 
pbintHT's  counsel,  went  to  the  point;  that,  upon  a  breach  assign- 
ed, that  the  defendant  was  not  seised  of  a  good  estate  in  fee,  &c. 
to  which  the  defendant  pleaded  non  infregit  conventionem^  and 
ftereupon  issue  was  joined,  the  issue,  though  informal,  was  suf- 
ficient for  the  Court  to  enter  judgment  on.  Now,  this  is  the  very 
ttme  issue  as  one  of  those  jomed  in  this  cause. 

But  let  us  consider  the  other  issue,  joined  on  die  plea  of  per- 
fermance,  with  leave,  &c.  This  kind  of  plea  is  peculiar  to  PennsyU 
tania^  ami  is  unknown  in  Enffland.  It  was  invented  to  save  the 
trouble  of  special  pleading,  and  has  been  sanctioned  by  too  long  a 
practice,  to  be  now  shaken.  In  fact,  it  gives  the  defendant  every 
advantage  which  he  could  derive  from  special  pleading,  and  saves 
:Athe  labour  and  danger:  for,  upon  notice  to  the  plaintiff,  without 
form,  he  tnay  give  any  thing  in  evidence  which  he  might  have 
pleaded.  A  great  number  of  issues,  in  actions  of  covenant,  have 
been  joined  precisely  as  this  is;  and  if  this  judgment  may  be 
3QTested,on  account  of  the  immateriality  of  die  issue,  all  judgments 
fettoded  on  similar  issues,  are  liable  to  be  reversed,  on  writs  of 
em>r.  In  considering  the  present  motion,  the  Court  know  nothing 
but  what  ^pears  on  the  record.  Now,  how  can  they  say,  that  an 
issue  is  immaterial,  in  which  the  defendant  might,  for  aught  that 
appears,  have  given  evidence  of  all  those  special  matters,  on 
which  the  merits  of  his  defence  rested. 

The  defendant  has  contended,  that  it  ought  to  have  appeared,  ei- 
tWinthc  plea,  or  Ac  replication,  that  the  plaintiff  had  been  evict- 
ed. But,  it  is  to  be  observed,  that  if  the  cases  cited  by  him,  are 
examined,  they  will  be  found  to  be  most,  if  not  all,  of  them,  on 
covenants  (or  auiet  enjoyment^  where  the  covenant  was  not  broken 
vithont  an  eviction  by  better  tide.  But  a  covenant,  that  one  h 
netted  of  an  indefeasible  estate  in  fee^  may  be  broken  without  an 
eviction;  and,  in  such  case,  the  jury  wiU  give  such  damages  as 
%y  Aink  proper.  Upon  the  whole,  I  am  clearly  of  opinion,  that 
TO  issue  is  not  immaterial. 

I  win  now  consider  the  defendant's  third  point,  which  is,  that 
It  appem^,  by  the  record,  that  the  plaintiff  has  no  cause  of  action. 

(3)  5  Mac*  jHens,  tiiie,  Immaterial  and  Iformal  Issvf^,  fi.  59,  60 

The 
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1806.  The  defendant's  argument  is  founded  on  this«<-»that  the  plaindl 
^  by  making  a  profert  of  the  deed,  has  brought  its  whole  contenH 
before  the  Court;  that  part  of  its  contents,  is  a  clause  of  special 
warranty,  by  which  they  say,  the  general  covenant  on  whidi  tin 
plaintiff  has  declared,  is  qualified  and  restrained;  and,  of  course 
that  the  plaintiff  has  no  cause  of  action,  because  the  defendafl 
only  warranted  against  himself,  and  those  who  should  claim  oft 
der  him.  To  this  it  has  been  answered,  by  the  plaintiff's  counsel, 
and,  I  think,  truly,  that,  oyer  not  having  been  prayed,  no  part  oi 
the  deed  appears  to  the  Court,  but  that  which  the  plaintiff  hai 
declared  on;  and,  consequently,  the  Court  can  take  no  notice  oi 
the  special  warranty*  But  I  think  it  best  to  deliver  my  opiniaa 
on  the  effect  of  the  special  warranty,  that  the  defendant  may  not 
be  disquieted,  by  supposing  that  he  had  a  gpod  defence,  whidi 
he  has  lost  the  advantage  of  by  a  slip  of  his  counaeL  I  subscribe 
to  the  principle  laid  down  by  Lord  £Uon^  in  the  case  of  BrawB' 
ing  V.  Wright^  (4)  cited  on  the  part  of  the  defendant,  that  where 
it  manifestly  appears,  from  a  consideration  of  every  part  of  the 
deed,  that  no  more  than  a  special  warranty  was  intended,  it  sfaal 
be  so  con^strued,  although  the  deed,  in  one  part,  contains  words 
of  covenant  of  more  general  import.  To  this  rule,  I  add  the  two 
following  ones:  That,  in  construing  a  deed,  no  part  shall  be  re- 
jected, unless  it  produces  contradiction  or  absurdity ;  and  that,  ia 
doubtful  cases,  a  deed  is  to  be  construed  in  favour  of  the  grantee. 
The  deed  in  question  contains  a  conveyance  by  the  words  graat^ 
bargain^  and  sell;  a  covenant  that  the  grantor  is  seised  of  a  good 
estate  in  fee  simple,  subjecli  to  no  incumbrances,  but  a  certain 
ground  rent;  and  a  covenant  of  special  warranty. 

It  has  been  the  prevailing  opinion,  that  by  virtue  of  an  act  oL 
assembly,  passed  in  the  year  1715,  (5)  the  words  ^^  grant,  borgai 
*^  and  sell,"  have  the  force  of  a  general  warranty,  unless  restraino 
by  subsequent  expressions.  To  qualify  the  general  warrao^,  i 
has  been  the  custom  of  scriveners  to  insert  a  clause  of  specia 
warranty.  And,  I  believe,  it  is  inserted  pretty  much  as  a  matte 
of  course,  unless  in  cases  where  the  parties  agree  on  a  genen 
warranty.  I  believe,  too,  that,  in  Pennsylvania^  the  greater  par 
of  conveyances  have,  as  Mr.  Ingersoll  has  stated,  been  made  wid 
special  warranty.  Still  it  remains  to  be  considered,  what  was  dii 
intent  of  the  giantor  in  the  present  instanced  The  defendant  con 
tends  that  his  intent  was,  to  give  no  more  than  a  special  warrant] 
because  the  clause  of  special  warranty  is  inconsistent  with,  an 
contradictory  to,  a  general  warranty.  Now,  in  this,  I  cannot  agre 
with  him.  It  is  certain  that  the  special  warranty,  and  more,  i 
included  in  the  general  one.  It  is  an  inaccurate  mode  of  convey 
ancing;  but  there  is  no  absurdity  or  contradiction,  in  making oq 
covenant  against  yourself  imd  your  heirs,  and  another  against 


14)  2  Bos.  iSf  Full  14  (5)  1  St.  L^wt,  109.  *.  6. 
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putoktud.    The  special  warranty  was  unnecessary,  and  is  to  be    1306. 
jtttributed  to  the  ignorance  of  the  scrivener,  who,  probably,  thought 
k  was  a  matter  of  course,  without  intending  to  affect  the  roore 
general  preceding  covenant;  or,  perhaps,  he  might  think  it  neces* 
iwry  to  guard  against  the  t-ffect  of  the  words  "  grant,  bargain,  and 
^  sell,*'  used  in  the  first  part  of  the  deed;  because  the  estate  was 
fubject  to  a  ground  rent,  as  appears  from  the  general  coCenaat, 
Jd  which  it  is  said  that  the  estate  is  free  from  M  incumbrances, 
dcept  the  eaid  ground  rent.  It  has  been  urged,  that  it  is  all  one 
tovcnantj  because  the  special  warranty  is  connected  with  the  pre* 
ceding   general  covenant,  by  the  words  and  that.    It  is  very 
tommon,  to  connect  a  covenant  of  warranty ,  and  a  covenant  6>t 
further  iusurancey  bj'  these  expressions.    But  what  I  rely  on,  is 
the  intent  of  the  parties,  manifested  in  the  deed  considered  alto- 
gether.    I  do  not  conceive  it  is  possible  for  a  man  of  commoa 
sense  to  declare,  that  he  engages  that  he  had  a  perfect  estate  in 
iec  simple,  and  had  a  good  right  to  convey  such  perfect  estate, 
without  intending  to  warrant  to  a  greater  extent,  than  against  him- 
self and  his  heirs.  There  are  no  technical  expressions,  but  such  as 
every  man  understands,  which  is  not  the  case  with  a  special 
.warranty.  To  a  common  man  it  is  not  very  intelligible,  that  there 
should  ever  be  occasion  to  warrant  and  defend  against  himself, 
and  all  persons  claiming  under  him;  for,  it  is  very  natural  to  sup- 
pose, that  when  a  man  has  used  words  sufficient  to  convey  his 
estate  to  a  third  person,  he  has  necessarily  done  enough  to  bar 
himself  and  all  persons  claiming  tmder  him,  without  calling  in  the 
aid  of  a  special  warranty.  In  short,  the  insertion  of  the  clause  of 
special  warranty,  is  generally  the  act  of  scriveners;  but  I  presume, 
'that  no  scrivener  could  be  so  stupid  as  to  insert  a  covenant,  that 
*  the  grantor  was  seised  of  sm  indefeasible  estate  in  fee,"  unless 
he  had  been  told  by  the  parties,  that  a  general  warranty  was  in- 
tended. I  am,  therefore,  of  opinion,  that  the  special  warranty  in  ' 
Ais  deed,  has  not  the  effect  of  controling  the  precedent  genera^ 
covenant,  and  that  judgment  should  be  entered  for  the  plaintiff. 

It  is  proper  to  add,  that  after  the  conclusion  of  the  argument 
last  night,  I  consulted  with  my  brother  Teates^  who  concurs  with 
Sk}  opinion,  both  with  respect  to  the  pleadings  and  the  construc- 
tion of  the  deed. 


The  Same  Cause. 

I  npHE  ease  now  came  before  the  court,  on  the  point  submitted 
«i-    by  the  verdict;  and  this  turned  upon  the  question,  whether 

:  has  action  of  covenant,  founded  upon  a  deed, in  which  the  grantor 

covenants,  that  he  has  a  good  title  to  the  land  conveyed,  the  gjran* 

tctt,  being  evicted,  \$  entitled  to  recover  the  price  of  the  premises. 

Vol.  IV.  3  1.  «f 
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1806.    at  the  date  of  the  deed,  or  the  improved  value,  at  the  time  <| 
L^-Y-^j  the  eviction?  | 

. .  For  the  plaintiffs  it  was  contended,  that  the  measure  of  damagd 
on  all  covenants,  is  the  amount  of  the  loss  actually  sustained,  afl 
though  it  would  seem  from  the  old  books,«hat,in  cases  of  warranlj 
the  recover}'  is  to  be  according  to  the  value  of  the  land,  at  mi 
time  of  the  warranty ;  it  was  a  recovery,  in  those  cases,  of  lad 
only,  and  not  (as  in  this  case)  of  money  for  damages.  This  poi 
sition  was  illustrated  and  supported  by  an  elaborate  argument,  ad 
these  authorities:  2  Bh  C.  299,  300.  304.  22  Vin.  145,  14i 
"  Vouchee:'  3  BL  C\  156.  1  Bac.  Abr.  526.  3  Woodes.  91.2. 1  lA 
Raijm.  lOr.  2  Ld.  Raym.  1126.  T.  Raym.  77.  30  Ed.  3.  14.  6.  \i 
U.S.  45.  6.  19  H.  6.  61.  Say  re  on  Dam.  3, 4,  5, 6.  2  Caines  Uli 
New-Tori.  Bay's  Rep.  18.  263.  South  Carolina. 

For  the  defendant^  it  was  taken  as  conceded  ground,  that  on  i 
warranty^  strictly  speaking,  the  value  of  the  land,  at  the  date  d 
the  warrant} ,  could  alone  be  recovered,  according  to  the  law  d 
England^  and,  it  was  contended,  that  there  was  no  legal,  or  equit- 
able, distinction  between  that  case,  and  the  general  case  of  cove- 
nant, further  than  the  enlargement  of  the  remedy;  which  wa? 
limitcxd,  by  the  former,  to  a  recovery  in  land;  but,  by  the  latter, 
the  personal  estate,  also,  becomes  liable.  2  BL  C*  304.  Godb.  152. 
^ohns.  K  T.  Rep.  379. 

The  opinion  of  the  court,  upon  great  consideration,  was  deli- 
vered, at  an  adjourned  session,  on  the  17th  of  yanttary  1807* 
The  chief  justice,  after  stating  the  facts,  proceeded  in  the  follow* 
ing.  terms:  j 

TiLGHM  AN,  Chi^yustice.  The  question  submitted  to  us  by  Ae 
jur}',  has  never  been  decided  in  this  court.  It  is  of  importance,  aait 
has  been  well  argued. 

It  may  be  taken  for  granted,  that  on  a  strict  warranty,  where 
the  remedy  for  the  party  who  loses  the  lands,  is  either  by  voucher, 
or  writ  of  warrantia  charta^  the  recovery  is  only  according  to 
the  value  of  the  land  at  the  time  the  warrentty  was  created.  This 
is  conceded  by  the  plaintifPs  counsel,  and  very  properly;  for,  many 
authorities  were  cited  directly  to  the  point.  But  this  kind  of  war- 
ranty, which  is  a  covenant  realy  has  long  ceased,  and  has  bees 
succeeded  by  the  covenants  personal^  introduced  into  modem 
conveyances.    The  latter  have  two  advantages:  the  remedy  by 
action  of  covenant  is  more  easy  in  its  form,  and  more  compre- 
hensive in  its  effects;  for,  it  extends  to  the  personal  property  of , 
the  warrantor  in  the  hands  of  his  executors;  whereas  the  ancieDt  j 
recovery,  in  value,  was  confined  to  land.  I  know,  of  no  csacMl 
Fnglandy^fhere  it  has  been  decided,  whether  a  recovery  in  an  acom 
of  covenant^  could  be  carried  so  far  as  to  include  damages,  for  ifli^ 
prove  men  ts  made  after  the  purchase;  but,  I  must  suppose,  thtf 
Sir  William  Blacistone  was  of  opinion,  that  such  danutgcs  cooW 
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be  included,  otherwise  he  ought  certainly  to  have  mentioned  1806. 
when  he  was  comparing  the  ancient  warranty  with  the  modem  ^^.-y-^ 
bvenantS)  which,  he  says,  have  superseded  them.  His  expressions 
ie  these :  ^^  If  he  covenants  for  his  executors  and  administrators, 
\  his  personal  assets,  as  well  as  his  real,  are  pledged  for  the  per- 
f  formance  of  the  covenant,  which  makes  such  covenant  a  better 
'f  security  than  any  warranty,  and  it  has,  therefore,  in  modem 
1^.  practice,  totally  superseded  the  other."  A  general  warranty, 
b  as  comprehensive  in  its  expressions^  as  any  words  made  use  of 

Elem  covenants.  It  undertakes  to  defend  the  land  to  the  - 
tee,  his  heirs  and  assigns,  against  all  persons  whatever.  It 
3  nature  a  covenant  real;  and  since  the  recovery  on  it  cx- 
bnded  no  farther  than  the  value  of  the  land,  at  the  time  of  the 
•rarranty  made,  the  inference  is  very  strong,  that  in  these  personal 
covenants,  which  have  succeeded  to  it,  the  extension  shall  be  no 
greater.  But  the  plaintiff's  counsel  contend,  that  the  reason 
•rhy  the  recovery  in  value,  on  the  ancient  warranty,  was  confined 
to  the  value,  at  the  time  of  its  creation,  is,  because  in  real  actions 
tto  damages  can  be  recovered.  This  reason  is  unsound.  The  value, 
tt  the  time  of  the  voucher,  might  have  been  recovered,  without 
ftecovering  damages;  and  this  is  evident,  from  some  of  the 
cases  which  have  been  cited;  particularly,  the  case  of  Baiiet  v* 
Balleti  where  it  is  decided,  that  in  a  warrantia  chartce^  if  there  be 
new  buildings,  of  which  the  warranty  is  demanded,  which  were 
iK)t  at  the  time  of  the  warranty  made,  the  defendant  must  take 
care  to  shew  the  special  matter,  and  enter  into  the  warranty,  only 
for  so  much  as  was  at  the  time  of  the  making  of  the  deed,  other- 
l^nise  the  plaintiff  Will  recoviir,  according  to  the  value,  at  the  time 
^ti entering  into  the  warranty.  The  tiue  reason,  therefore,  ap- 
i Jpears  to  be,  that  the  intention  of  the  parties  was  so  understood, 
'^t  the  warranty  should  be  limited  to  the  value  of  the  land,  at 
the  time  of  executing  the  deed. 

The  plaintiff's  counsel  cited  a  case  from  22  Fin.  Ab.  145.  pL 
S*  in  order  to  prove,  that  upon  the  implied  warranty,  which  arises 
«i  sn  exchange  of  land,  the  recovery  in  value,  after  eviction, 
is  according  to  the  actual  ioss  sustained*  As  this  seemed  to 
^  at  variance  with  the  general  principles  of  warranty,  I  have 
examined  it  since  the  argument  of  the  cause,  and  find  that  the 
«a«e  was  not  properly  explained.  The  words  of  the  abridgment 
»e  as  follow  :•  "If  a  man  recovers  in  value  upon  a  warranty  in 
**  law,  oai  an  exchange^  he  shall  have  in  value,  according  to  the 
**  value  which  he  has  /ostJ^  In  support  of  this,  the  case  of  Bustard^ 
^Coke  12K  is  cited.  In  the  first  place,  it  is  to  be  remarked,  that  in 
Ae  marginal  note  to  pL  6.  in  the  same  page  of  Viner^  it  is  said, 
5*M  the  same  case  is  reported  in  Croke  Elizabeth^  Moore,  and  TeU 
pmoTi,  in  neither  of  which  is  such  point  mentioned;  and  it  is 
"^rtahi,  from  my  Lord  Coie*s  report,  that  the  decision  must  have 
'^n  extra-judicial;  for  Bustard*^  case  turned  on  a  different  poinu 
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1806.  Bustard^  being  evicted  of  the  land  rcctived  by  him  in  exrhanf 
Km0m^mmJ  entcfcd  upott  that  which  he  had  given  in  exchange,  by  virtue 
the  implied  condition  in  Irnv^  which  is  annexed  to  an  exchange;  i 
a  re-entry  was  made  on  him;  in  consequence  of  which  he  broug 
an  action  of  trespass;  and  whether  he  could  recover  in  thatactic 
was  the  question:  so  that  the  court  had  nothing  to  do  with  t 
value  of  the  land.  But  according  to  m>  Lord  Coie\  account 
it,  what  they  did  decide  concerning  the  value,  is  notappUcabic 
the  point  now  before  the  court.  The  decision  is,«>-that  if  if*  w 
has  received  three  acres  in  exchange,  is  impleaded  for  one  acn 
and  vouches  B.  from  whom  he  received  them,  and  then  the 
xnandnnt  recovers  the  one  acre.  A*  shall  recover  in  value  fit>m 
according  to  the  loss,  that  is  one  acre;  but  not  a  word 
ccHiceming  the  time^  to  which  the  value  of  this  acre  Is 
late.  And  that  is  the  only  question  now  uitder  consideration. 

It  has  been  contended,  that  the  true  measure  of  damages  in  ail 
actions  of  covenant,  is  the  loss  actually  susta'med.  But  this  rale 
is  laid  down  too  generally.  In  an  action  of  covenant  for  non-pay* 
ment  of  money,  on  a  bond,  or  mortgage,  no  nM>re  than  the  prin* 
cipal  and  legal  interest  of  the  debt  can  be  recovered,  ahhougn  tbe 
plaintiff  may  have  suffered  to  a  much  greater  amount  by  the  dc» 
fault  of  payment.  The  rule  contended  for  by  the  plaintiff's  counsel, 
in  its  utmost  latitude,  applied  to  covenanu  like  the  present,  woiild» 
in  many  instances,  produce  excessive  mischief.  Indeed,  the  coun- 
sel have,  in  some  measure,  given  up  this  rule,  by  confessing,  that 
when  buildings  of  magnificence  are  erected  to  gratify  the  hixwry 
of  the  -wealthy^  it  would  be  unreasonable  to  give  damages  to  tiie. 
extent  of  the  loss;  but  the  ruinous  consequences  would  not  be ica^ 
to  many  persons,  who  have  sold  lands,  on  which  no  other  dM^ 
useful  buildings  have  been  ereaed.  The  rise  m  the  value  of  Uwi||^ 
not  only  in  towns  on  the  sea  coast,  but  in  the  interior  part  of  ih 
United  States^  is  such,  that  it  can  hardly  be  supposed  any  prudent 
man  would  undertake  to  answer  the  incalculable  damages,  which 
might  overwhelm  his  family,  under  the  construction  contended  for 
by  the  plaintiff*  I  have  taken  pains  to  ascertain  the  opinion  of 
lawyers  in  this  state,  prior  to  the  American  revolution,  and  I  think 
myself  warranted  in  asserting,  from  the  information  I  have  re- 
ceived, that  the  prevailing  opinion,  among  the  most  eminent 
counsel,  was,  that  the  standard  of  damages,  was  the  value  of  the 
land  at  the  time  of  making  the  contract.  The  title  of  land  rests  as 
much  withm  the  knowledge  of  the  purchaser  as  the  seller;  it  de- 
pends upon  writings,  which  both  parties  have  an  equal  opportu- 
nity of  examining.  If  the  seller  makes  use  of  any  fraud, 
concealment,  or  artifice,  to  mislead  the  purchaser  in  examining  tfafl 
title,  the  case  is  different,  he  will  then  be  answerable  for  aUlostcs 
which  may  en^ue.  I 

Cases  have  been  cited  from  the  civil  law;  but  1  throw  them  out  rf 
view,  because  this  case  can  be  decided  only  on  the  ^inciples  of 
the  common  law. 
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Cases  have,  also,  been  ciud  iVoni  law  reports,  m  the  states  of  1806. 
^tth»Caroltna  and  New^Tork.  Though  they  are  not  authority  in  v-^v^^^ 
his  Court,  yet  we  shall  always  l^  happy  to  receive  information 
of  the  opinions  of  the  leumeU  judges,  in  our  sister  states,  .ind  al* 
lir:n  s  treat  them  with  due  respc  ct.  U|)On  the  point  nou  in  question, 
it  seems  there,  is  a  diflFerence  of  opinion.  In  South-Car oirna'ii  has 
been  held^  that  the  plaintiff  is  entitled  to  recover,  according  to  the 
Value  at  the  time  of  the  action:  In  New-Tor k^  that  he  can  only 
recover  according  to  the  value  at  the  time  of  the  contract.  On 
Aurte  cases  I  will  only  remark,  that  the  opinions  of  the  judges  in 
South-Car olirui^  having  been  given  during  the  hurry  of  a  jury  trial, 
do  not  appear  to  have  been  founded  on  such  mature  deliberation 
as  those  of  the  New-Tork  judges,  who  made  their  decision  in  the 
Supreme  Court,  si 'ting  in  bank. 

Upon  the  whole,  I  am  of  opinion,  that  by  Ihe  true  construction 
of  the  covenants  in  the  case  before  us,  the  plaintiif  is  not  entitled 
to  recover  the  value  of  the  improvements  made  by  him,  after  he 
purchased  of  John  Fromherger^  and,  therefore,  that  judgment  be 
entered  for  2979  dollars  14  cents,  and  costs. 

I  am  authorised  to  say,  that  judge  Teates^  whose  absence  is 
occasioned  by  sickness,  concurs  in  this  opinion. 

Smith,  jfustice*  The  question  now  to  be  decided  by  this  Court 
is  of  great  importance.  I  understand  that  it  has  long  been  discus- 
sed among  the  most  eminent  counsel  in  Pennsyhania^  and  opinions 
have  been  given  by  some  of  them;  but  that  it  never  has  received 
a  judicial  decision.  I  believe,  on  inquiry,  that  it  never  came  be-  ^ 

fore  any  Court  in  Pennsylvania^  until  the  24th  of  May  1 804,  when 
it  came  before  the  Circuit  C'^urt,  holden  for  the  county  of  Nor^ 
ihimberland^hy yx6^' Brackenridge  and  myself,  in  the  case  of  WiU 
Sam  Bonham  v.  John  Walkerh  administrator.  We  said  that  "  it 
^  is  an  important  question,  and  it  is  proper  that  it  should  receive  a 
^  solemn  decision  in  bank;  we  therefore  propose,  that  the  measure 
"  of  damages  should  be  left  to  the  jury,  on  each  of  these  grounds, 
**  which  is  done  accordingly.*'  The  jury  found  "  a  verdict  for  the 
"plaintiff,  for  1092  dollars  17  cents  damages,  on  the  ground  of 
*^  the  original  purchase  nK>ney;  and  on  the  ground  of  the  value 
**  of  the  land  at  the  time  of  the  execution,  (eviction)  1602  dollars 
"  21  cents.'* 

After  my  return,  I  was  induced  to  make  diligent  inquiry, 
j  whether  the  point  had  ever  been  decided,  and  what  haa  been  the 
I  general  opinion  of  eminent  counsel  on  it,  and  the  result  was  that 
expressed  by  the  chief  justice.  Upon  a  very  attentive  perusal  of 
fte  cases  on  the  subject;  the  notes  of  which,  taken  by  me  then, 
"'^^  annexed  to  that  case,  are  now  before  me;  they  did  not,  in  my 
fiaion,  warrant  me  in  drawing  a  different  conclusion;  but  I  saw 
ifficulties,  whether  the  question  was  decided  one  way  or  the  other, 
«ich  made  me  anxious  to  hear  it  deliberately  argued:  ready  to 
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1806.    alter  my  opinion,  if  I  should  discover,  that  it  was  not  well  found- 
%mm.YmmJ  ed;  or  if  the  opposite  opinion  should  be  supported  by  law,  be 
more  conducive  to  the  general  interest, ,  and  be  more  agreeabk 
generally  to  the  intentions  of  the  parties  to  such  contracts. 

I  have  heard  it  very  well  argued*  If  the  very  well  arranged  zat 
able  argument  of  the  ingenious  young  gentleman  who  began  (Mr. 
Sergeant)  has  not  been  able  to  shake  the  opinion  which  I  had  form- 
ed, I  am  induced  to  believe  that  it  is  well  founded,  on  solid  princi- 
ples of  law.  I  must,  therefore,  adhere  to  it  upon  the  present  occasion; 
It  not  being  suggested  that  there  was  any  fraud  or  conceaimenian 
the  part  of  the  vendor,  nor  any  knoivledge  when  he  sold,  of  any  de* 
feet  in  his  tide.  Had  any  of  these  circumstances  occurred,  I  shnijij 
be  of  opinion,  that  he  would  be  liable  to  the  amount  of  the  loss.  ^ 
Although  the  vendor,  on  a  covenant  like  that  in  question,  be 
liable  to  damages  oAy  to  the  value  at  the  time  of  the  deed;  yet, 
he  may  enter  into  such  a  special  express  covenant,  as  will  make 
him  liable  to  the  value  at  the  time  of  eviction,  and  so  much  will 
the  vendee  on  such  event  be  intided  to.  In  the  present  case  I 
agree,  that  judgment  be  entered  for  the  plaintiff  for  2979  dollars 
14  cents* 
I 

Brackenridge,  Justice*  I  concur  in  the  decision  of  the  other 
judges,  for  the  reasons  which  have  been  assigned* 

Judgment  to  be  entered  in  favour  of  the  plaintiff,  for  2979  dol- 
lars 14  cents,  and  costs. 

Lervis^  Rawlc^  and  J.  Sergeant^  for  the  plaintiff. 

M^Kean  (Attorney-General)  and  Ingersoilj  for  the  defendanu 

iff 


Dutllh  versus  Gatliff. 

THE  following  case  was  stated  for  the  opinion  of  the  Court; 
"  Case.  On  the  24th  of  September  1799,  the  defendant,  Samuel 
Gatliff 'i  underwrote  seven  hundred  and  fifty  dollars  upon  a  poltq 
of  insurance  on  the  schooner  Little  Wiil^  belonging  to  John  Du' 
tilli  and  Thomas  Lillibridge^  for  whom  the  plaintiff  was  agent, 

voyage  at  and  from  Philadelphia  to  Havanna. 

On  the  26th  of  September  1799,  the  Little  Will  sailed  on  her 
voyage;  from  Philadelphia  for  Havanna^  and  on  the  8th  day  ol 
October  following,  she  was  captured  by  three  British  privateers, 
and  carried  into  the  port  of  Nassau^  Xexu^ Providences^  where  she 
arrived  on  the  13th  of  the  same  month. 

Upon  her  arrival  in  KassaiL,  the  said  schooner  was  libelled  in 
the  Admiialty  Court,  and  on  the  9th  day  of  November  followingi 
was  regularly  acquitted;  and  in  the  whole,  she  remained  thirtj 
seven  days  at  Nassau^  during  thirty  five  of  which  she  was  in  cusJ 
tody  of  the  captors;  but  the  iact  of  her  acquittal  was  not  knowii 
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to  the  plaintifT,  until  subsequent  to  the  abandonment  hereafter  men*    1 806. 
tioned:  although  it  was  known  xo  John  Diitiih^  one  of  the  ownc^,  v*^v— ^ 
and  supercargo^  who  was  with  her  at  Nmsau. 
'    On  the  13th  day  of  November  j  the  plaintiff  wrote  the  letter  of 
abandonment,  enclosing  the  papers  therein  referred  to,   which 
was  received  by  the  defendant  the  same  day. 

On  the  20th  November^  the  said  schooner  sailed  from  Nissau 

for  Havannay  where  she  arrived  on  the  21st  of  the  same  m  )nth, 

and  sold  her  cargo,  except  three  boxes  plundered  at  New-Provi^ 

dence.    Afterwards  the  said  schooner  sailed  from  Havanna  for 

^Philadelphia^  where  she  arrived  on  the  26th  or  27th  of  February 

rib  the  year  180p,  with  a  cargo  of  sugars,  on  which  freight  becamf 

Rjoe  and  was  received  by  Stephen  Dutilh^  for  the  benefit  of  those 

who  wereentitled  to  it.  Each  party  refusing  to  accept  the  schooner, 

she  was  sold  for  wharfage,  and  the  whole  proceeds  of  sale  applied 

to  the  payment  thereof. 

The  schooner  Little  Will  was  American  property,  as  war- 
ranted. 

The  QUESTION  for  the  Court  is,  whether  die  plaintiff  is  entitled 
to  recover  as  for  a  total  loss?  , 

If  the  Court  shall  be  of  opinion  that  the  loss  was  total,  then  it' 
shall  be  referred,  in  the  usual  form,  to  three  persons,  to  be  ap- 
pointed by  the  Court,  to  ascertain  what  is  due,  after  the  legal  and 
just  deductions. 

If  the  Court  shall  be  of  opinion  it  was  not  a  total  loss,  it  shall,  ' 
!  in  like  manner,  be  referred  to  three  refcrrees,  or  any  two  of  them, 
to  be  appointed  by  the  Court,  to  ascertain  the  partial  loss,  to  whicH 
the  defendant  is  liable. 

y.  Ingersoll^or  the  plaintiff. 
Jr.  L^isy  for  the  defendant." 

After  argument,  the  chief  justice  delivered  the  unanimous 
opinion  of  the  Court. 

TiLGHMAN,  Chief  Justice.  On  the  case  stated,  the  question 
submitted  to  the  Court  is,  whether  the  plaintiff  is  entitled  to  re- 
cover for  a  total  loss  ? 

In  resolving  this  question,  I  shall  divide  it  into  two  points. 

1st.  Did  there  ever  exist  a  total  loss  \ 

2d.  Supposing  that  there  once  existed  a  total  loss,  has  any 
'  ^ircumstance  occurred,  which  excludes  the  plaintiff  from  recover- 
ing for  more  than  9,  partial  loss? 

Ist.  The  case  before  us,  includes  one  of  the  risks  expressly 
mentioned  in  the  policy,  a  taking  at  sea.  But  it  has  been  objected, 
that  this  taking  was  not  by  an  enemy;  and  that  when  a  belligerent 
tales  a  neutral,  it  is  to  be  presumed  that  the  taking  is  only  for 
4e  purpose  of  searching  for  the  property  of  his  enemy,  or  goods 
;  contraband  of  war;  and  that,  in  the  end,  justice  will  be  done  to  the 
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1806.  neutral.  To  a  certain  extent,  there  is  weight  in  this  distincdofij 
v-v^-j  but  it  must  not  be  carried  too  far.  At  the  time  when  the  capture 
in  question  was  made,  the  United  States  acknowledged  the  right 
of  the  British  to  detain  their  vessels,  for  the  purpose  of  a  reason* 
able  search.  The  bare  taking  of  tht*  vessel,  therefore,  could  by  no 
means  constitute  a  loss;  and  if  under  suspicious  circumstance^ 
she  should  be  carried  into  port,  to  afford  an  opportunitv^  for  a 
complete  investigation,  perhaps,  even  that  ought  not  of  itself  to  be 
considered  as  a  total  loss.  On  this,  however,  I  give  no  opinion.  Bat 
when  the  captor,  having  carried  the  vessel  into  port,  and  comple* 
ted  the  examination  of  the  cargo  and  papers,  instead  of  discharginf 
her,  proceeds  to  libel  her  as  prize,  I  think  the  loss  is  compleieil 
The  property  is  no  longer  subject  to  the  command  of  the  owner, 
and  it  is  unreasonable  that  he  should  wait  the  event  of  judidd 
proceedings,  which  may  continue  for  years  The  case  of  an  em- 
bargo is  less  strong;  because,  there  the  confiscation  of  the  propcrqr 
is  not  intended,  and  a  temporary  interruption  of  the  voyage  is  aH 
that,  in  general,  is  to  be  apprehended.  Yet  the  assured  is  net 
obliged  to  wnit  the  result,  but  may  abandon  immediately  on  re- 
ceipt of  intelligence  of  the  embargo.  Not  many  judicial  decisions 
have  been  produced  on  the  point  in  question.  Where  principles 
are  strong,  it  is  sufficient  that  there  have  been  no  decisions  to  the 
*  contrarj'.  It  appears,  however,  that  in  the  state  of  Nrw»Tork^  the 
precise  point  has  been  determined.  In  the  case  of  Mumford  v. 
Churchy  decided  in  the  Supreme  Court  of  New-Torky  Jiuy  term, 
1799,  the  assured  recovered  for  a  total  loss,  where  there  was  a 
capture,  carrying  into  port,  and  libelling  by  a  British  captor, 
aldiough  after  the  abandonment  the  property  was  restored.  It  is 
necessary  that  some  general  rule  should  be  established,  some  line 
drawn,  by  which  the  assured  may  know  at  what  time  he  has  a  right 
to  abandon.  In  most  cases,  the  voyage  is.  extremely  injured  by 
proceedings  in  the  Court  of  Admiralty,  and  the  event  is  doubcfiil* 
For  it  cannot  be  denied,  that  of  late  years,  such  extraordinai^*  oc- 
currences have  taken  place  in  war  and  politics,  as  have  very 
much  affected  the  principles  and  practice  of  foreign  Courts  of  Ad- 
miralty. Whatever  may  be  said  of  the  law  of  nature  and  nations, 
and  the  immutable  principles  of  justice,  we  see  very  plainly  that 
the  Courts  obey  the  will  ot  the  sovereign  power  of  their  countiy; 
and  this  will  fluctuates  with  the  circumstances  of  the  times.  I  ani) 
therefore,  of  opinion,  that  both  by  the  words  and  spirit  of  a  poli- 
cy of  insurance,  the  assured  may  abandon,  when  he  receives 
intelligence  of  the  libelling  of  his  vessel. 

2d.  This  brings  me  to  the  consideration  of  (he  second  point: 
Has  any  circumstance  occurred,  which  limits  the  plaintiff  to  a 
recovery  for  only  q^ partial  loss? 

It-is  contended,  that  such  an  event  has  occurred:  that  the  \*cs- 
sel  was  acquitted  by  the  decree  of  the  Court  of  Admiralty;  that 
after  acc^uittal,  she  proceeded  on  her  voyage,  and  that  one  o\  the 
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itwiiers  was  on  the  spot,  and  knew  of  the  acquittal.  I  do  not  think    1 806. 
Hiere  is  much  weight  in  the  circumstance  of  one  of  the  owners  Up^-— < 
icing  on  the  spot;   because  the  general  agent  of  all  the  owners 
rwfts  in  Philadelphia.   This  general  agent  effected  the  insurance, 
\miA  conducted  all  the  business  with  the  underwriters,  and  the 
!  owner,  who  was  in  New^Providence^  gave  him  intelligence  of  what 
•ocurrcd  from  time  to  time,  and  by  no  means  intended,  from  any 
thing  that  appears,  to  restrain  him  from  making  an  abandonment. 
It  is  true,  that  the  vessel  proceeded  on  her  voyage  after  she  was 
Testored:  but  it  is  not  stated,  nor  can  the  court  presume,  that  any 
rf  the  owners  acted  in  a  manner  inconsistent  with  the  abandon- 
[inent  made  by  their  agent.  It  \ras  proper,  at  all  events,  to  pursue 
^"ihe  voyage  for  the  benefit  of  whoever  might  be  interested  in  it- 
This  is  die  usual  practice,  and  a  practice  authorized  by  the  policy, 
and  very  much  for  the  advantage  of  the  underwriters. 
'    The  only  difficulty  in  the  case  before  the  Court,  arises  from  this 
simimstance;  that  before  the  action  was  brought,  the  vessel  was 
restored,  and  even  at  the  time  of  the  abandonment,  there  was  a 
decree  of  acquittal,  although  restitution  does  not  appear  to  have 
been  actually  made  till  some  days  after.  The  counsel  for  the  de- 
fendant have  relied  much  on  the  opinion  of  Lord  JMamfield  in 
the  case  of  Hamilton  v.  Mendez^  to  establish  this  principle,  that  a 
policy  of  insurance,  being  in  its  nature  a  contract  of  indemnit}', 
^  plaintiff  can  recover  no  more  than  the  amount  of  his  actual 
k>8$  at  the  commencement  of  the  action.    There  is*  no  doubt  of 
^soundness  of  the  principle:  I  mean  that  a  policy  is  a  contract 
of  indemnity.  The  only  question  is,  at  what  period  the  rights  of 
the  parties  are  to  be  tested  by  this  principle;  whether  at  the  time 
of  abandonment,  or  of  the  commencement  of  the  action.   I  have 
OODsidered  attentively  the  case  of  Hamilton  v.  Mendez.  It  must  be 
obvious  to  every  one,  that  the  decision  in  that  case  was  perfectly 
>^gkt    It  was  simply  this;  that  a  man  shall  not  be  permitted  to 
^ndon,  and  recover  for  a  total  loss,  when  he  knew,  at  the  time 
of  his  offer  to  abandon,  that  his  property,  which  had  been  lost,  was 
restored,  and  the  voyage  very  little  injured.    But  in  reading  the 
opinion  of  Lord  Mansfield^  we  find  a  want  of  accuracy,  with  which 
titat  great  man  was  seldom  chargeable.  Sometimes  it  appears  as 
jf  he  thought  the  period,  for  fixing  the  rights  of  the  insurers  and 
^ured,  was  the  commencement  of  the  suit ;  sometimes  the  time 
of  abandonment;  and  sometimes  he  even  seems  to  extend  his  ideas 
•0  for  as  the  time  of  the  verdict.  But,  finsilly,  he  explicitly  declares, 
Aat  he  decides  nothing  but  the  point  before  him.    He  seems  to 
Jiave  felt  a  little  sore,  at  the  improper  application  of  some  general 
^rcssions  used  by  him,  in  the  case  of  Goas  v.  Withers.  Anxious 
to  cut  off  all  pretence  for  doing  the  same  in  Hamilton  v.  MendeZy 
he  has  taken  too  much  pains  to  avoid  the  possibility  of  misrepresen- 
tation. Hence  his  argument,  considered  in  the  detail,  is  not  altoge- 
ther clear  and  consistent.  Upon  the  whole  of  this  case  of  Hamilton 
^-MendeZy  I  think  it  most  safe  to  confine  its  authority  to  the  ixjint 
Vol.  IV.  3  M  actually 
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1806.  actually  decided,  which  was  very  difFerent  from  that  we  are  now* 
v-i"y— i^  sidering.  Some  period  mustbe  fixed  for  determining  the  right  of  dM 
parties.  To  limit  it  to  t^ie  time  of  commencing'  the  action  woiddb 
of  little  service  to  the  insm-ers;  for  the  law  being  once  so  estab 
lished,  an  action  would  be  brought  in  every  instance  on  the 
default  of  payment.  The  timt  of  abandonment  seems  the 
natural  and  convenient  period;  because  the  assured  must  maki 
his  election  to  abandon  or  not,  in  a  reasonable  and  short  time  after 
he  hears  of  the  loss,  and  the  property,  being  transferred  by  the 
abandonment,  can  never  after  be  reclaimed  l^  the  assured.  Want 
of  mutuality  is  want  of  justice.  There  is  no  reason  why  the  as- 
sured should  be  bound,  but  the  assurer  left  free,  to  takje  advantage 
of  events  subsequent  to  the  abandonment. 

It  has  been  contended  by  the  plaintiSfTs  counsel,  that  the  right 
to  abandon  would  not  have  been  affected,  even  if  the  property  IumI 
been  restored  at  the  time  of  abandonment,  because  the  restitiitioQ 
was  unknown  to  the  plaintiiF.  As  to  this,  I  give  no  opinicm.  It  is 
unnecessary;  because  it  is  stated  that  the  vessel  remained  in  the 
custody  of  the  captors  at  the  time  of  abandonment.  The  defend- 
ant's counsel  have  urged,  that  this  was  the  fault  of  the  captain,  or 
of  one  of  the  owners,  who  was  at  Neiv^Providence;  because,  after 
a  decree  of  acquittal,  a  writ  of  restitution  might  have  been  sued 
out.  But.it  not  being  stated,  that  there  was  any  fault  or  ne^- 
gence  in  the  captain  or  owner,  I  do  not  think  that  the  Court  can 
infer  it.  It  being  stated  that  die  vessel  remained  in  the  custody 
of  the  captors,  we  must  presume  that  the  custody  was  legaL 
Whether  for  the  purpose  of  giving  the  captors  an  opportunity  of 
entering  ^  appeal,  or  for  what  other  purpose  it  was  that  the  resdtu- 
tion  was  delayed,  we  are  at  a  loss  to  determine.  But,  as  restitudoa 
was  not  actuaOy  made,  and  as  the  plaintiff  was  ignorant,  even  cf 
the  decree  of  acquittal,  his  right  to  abandon  remained  unimpaired. 
Upon  the  whole,  we  are  of  opinion,  thai  the  plaintiff' is  entitled 


to  recover  for  a  total  loss. 


Judgment  for  the  plaintiff.  (1) 


Moliere's  Lessee  versus  Noe. 

EJECTMENT  for  a  house  and  lot  in  Union  street,  betwetfi 
Second  and  Third  streets.  The  plaintiff's  title  was  briefly 
this:  George  Fudge  was  seised  of  the  premises  in  the  year  1796; 
when  Moliercj  as  the  assignee  of  one  Weston j  instituted  three  suits 

(1)  since  the  decision  of  this  case,  the  case  of  Mineiander  v.  The  Inturatct 
Company  of  Fenntylvania,  was  argued  in  the  Supreme  Court  of  the  Uniied  Stout, 
at  Washington,  in  February  term  1807,  upon  a  writ  of  error  from  the  Circuit  Court 
of  the  Pennsylvania  district;  and  that  Court  (consisting  of  Marsh  all,  Ob'^/'^W* 
tice.  Chase,  Johnstone,  apd  Livisgstovh,  yusticet)  were  of  opinion,  that  in 
the  case  of  neutral,  as  well  as  of  belligerent,  property,  the  assured  has  a  rigiit 
to  abandon,  and  to  claim  for  a  total  loss,  as  soon  as  the  Teasel  is  arrested, 
taken  possession  of,  and  carried  out  of  the  course  of  her  voyage. 
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•gadnat  him,  upon  several  bonds,  returnable  to  March  term  1796,  1806. 
in  which  judgments  were  regularly  obtained.  Fudge  died,  and  the  u-^*-^ 
judgments  were  revived  against  his  administrators^  by  writs  of 
scire  facias^  returnable  to  December  term  1799;  judgments  were 
thereupon  entered,  on  the  27th  of  December ;  writs  oiji.fa.  issued, 
aretumable  the  28th  of  December^  and  were  returned,  "  levied- upon 
^  real  estate,  inqmsition  held,  and  property  condemned*"  On  the 
15th  of  yanuaryj  a  Vend.  Eocp.  issued  returnable  to  March  term 
1800,  wnich  was  returned,  that  the  premises  had  been  sold  to 
Mo&ere  for  1000  dollars;  and  on  the  3d  of  March  1800,  sheriff 
Pentose  executed  a  deed  to  the  purchaser. 

The  defendant  was  tenant  to  Mary  Beers^  who  claimed  the 
premises  under  a  sale  made  by  order  of  the  Orphan's  Court,  upon 
the  petition  of  the  administrators  of  Fudge  \  the  intestate  having 
left  two  minor  children.  The  petition  was  presented  in  Mau 
179T,  with  a  list  of  the  creditors  of  the  estate,  in  which  Mclieres 
judgments  were  referred  to;  the  order  of  the  Orphan's  Court  was 
made  in  June  1797  i  the  sale  was  effected  in  yuly\  and  the  ad- 
ministrators executed  a  deed  to  Mrs.  Beers^  for  the  premises 
(reciting  the  proceedings  of  the  Orphan's  Court)  in  consideration 
of  1200  dollars,  on  the  10th  of  August  1797.  Subsequent  to  the 
sale,  and  receipt  of  the  money,  both  of  the  administrators  became 
insolvent. 

On  the  trial  of  the  cause,  zX,  Nisi  Prius^  in  jfulu  1806,  two 
grounds  of  defence  were  taken,  1st.  That  Moliere  had  allowed 
Mrs.  Beers  to  purchase  and  repair  the  estate,  without  giving  her 
notice  of  his  claim,  though  he  was  apprised  of  the  order  of  sale, 
by  the  Orphan's  Court,  and  the  proceedings  under  it.  2d.  That 
upon  the  sale  of  the  estate,  by  order  of  the  Orphan's  Court,  it 
was  discharged  from  all  prior  iudgments,  in  the  hands  of  the 
porchaser.  On  the  first  ground,  both  the  chief  justice  (who  sat  at 
Nisi  Prhis)  and  the  jury  (as  appeared  from  the  charge  and  the 
verdict)  were  in  favour  of  the  plaintiff;  and  the  second  ground  was 
reserved  for  the  decision  of  the  Court  in  Bank. 

The  point  reserved  was  argued  on  the  10th  of  December  1806, 
by  Lemfy  M^Kean^  S.  Levy^  and  J.  Sergeant^  for  the  plaintiff,  and 
IngersoU  and  .Hopkinsony  for  the  defendant:  and  the  followmg* 
sections  of  several  acts  of  Assembly,  became  material  in  the  dis- 
cussion. 

By  the  6th  section  of  the  act  of  1705  (1)  (Galioway^s  edit.  p.  ^ 

34.)  it  is  provided,  "  That  if  any  person  or.persons  shall  die  in- 
•*  testate,  being  owners  of  lands  or  tenements  within  this  province 
^'  at  the  time  of  their  death,  and  leave  lawful  issue  to  survive  them, 
'^  but  not  a  sufficient  personal  estate  to  pay  their  just  debts  and 
*^  maintain  their  children,  in  such  case,  it  shall  be  lawful  for  the 

(1)  Yeatbs,  yustice.  It  has  often  been  decided,  at  Nhi  Prius,  that  under 
this  act,  the  Orphan's  Court  might  order  a  sale  of  Un^,  although  there  were 
no  minor  children  in  th«  oase. 
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1806.  ^^  administrator  or  administrators  of  such  deceased  to  sett  vat 
\m  y^  ^^  convey  such  part  or  parts  of  the  said  lands  or  tenements,  Um 
^^  defraying  their  just  debts,  maintenance  of  their  ch'ddren,  anij 
^^  for  putting  them  apprentices,  and  teaching  them  to  read  and 
"  .write,  and  for  improvement  of  the  residue  of  the  estate,  if  aiq^ 
^<  be,  to  their  advantage,  as  the  Orphan's  Court  of  the  counqr 
^  where  such  estate  lies  shall  think  fit  to  allow,  order  and  direct 
**  from  time  to  time.'*  \ 

By  the  21st  section  of  the  act  of  April  1794,  (S  voL  Doll.  eStJ 
530.)  it  is  provided,  ^^that  no  lands,  tenements,  and  hereditaments, 
^^  so  as  aforesaid  sold  by  the  Orphan's  Court,  shall  be  liable,  in 
^*  the  hands  of  the  purchaser,  for  the  debts  of  the  intestate.'* 

By  the  2d  section  of  the  act  of  April  1/94,  {Ikid  523.)  it  is 
provided,  ^^  That  no  debts  of  deceased  persons,  except  the}'  be 
*^  secxired  by  mortgage,  judgment,  recognisance,  or  other  record, 
^^  shall  remain  a  lien  on  their  lands  and  tenements,  longer  than ' 
**  seven  years  after  the  decease  of  such  debtors,  unless,  fed." 

By  the  4th  section  of  the  act  of  April  1797  (4  FdL  157.  DaU. 
Edit.)  the  same  limitation  is  imposed  on  the  lien  of  debts,  unless 
a  suit  is  brought,  or  a  statement  of  the  demand  filed  in  the  office 
of  the  prothonotary  of  the  county  where  the  lands  lie,  widun  the 
seven  years.  "^ 

For  the  defendant^  it  was  insisted,  that,  by  the  act  of  April  1794, 
the  purchaser,  under  an  order  of  the  Orphan's  Court,  held  the 
land  discharged  of  all  the  debts  of  the  intestate,  whether  secured 
by  judgments,  or  not.  The  word  debts  includes  judgments;  and 
the  legislature  generally  uses  it,  in  that  comprehensive  sense. 
Prov.  Laiosy  (1785)  34.  s.  3.  6.  Ibid.  132.  3  St.  L.  522.  s.  1.  lb. 
523.  8. 1. 2.  lb.  529.  s.  19.  lb.  527.  4  St.  i.  157.  This  construc- 
tion, however^,  does  not  extend  to  mortgages,  which  are  a  specific 
lien  created  by  the  act  of  the  party;  but  only  to  judgments,  t» 
which,  as  the  law  gives  the  lien,  the  law  may,  also,  take  it  away* 
1  DalL  Rep.  481.  486.  The  words  of  the  act  are,  then,  deaify 
in  favour  of  the  purchaser;  and  it  is  not  incumbent  upon  him  to 
look  to  the  application  of  the  money.  9  Ann.  c.  14.  8.  1.  Lo^.  m 
B.  37.  2  T.  Rep.  645.  2  Fonhl  153. 

For  the  plaintijr^  it  was  answered,  that  the  object  of  the  act  of 
1794,  was  to  provide  for  the  sale  of  real  estate,  in  order  to  pay 
debts  at  the  instance  of  creditors,  who  had  not  obtained  judgments, 
and,  therefore,  could  not,  themselves,  compel  a  sale  of  the  land; 
that  from  the  year  1705  to  the  year  1794,  the  sale  was  not  ac- 
companied with  any  condition,  that  the  purchaser  should  hold  the 
land  free  from  the  debts  of  the  intestate ;  and  the  inconvenience 
to  be  remedied  by  that  provision,  arose  from  the  latent  claiin8> 
referred  to,  in  1  DalL  Rep.  481.  not  from  judgments,  mortg^[eS| 
or  other  Kens,  of  record;  and  that  words,  however  general, must 
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I  be  construed  paiticular,  in  order  to  attain,  without  exceed*    1806. 
,  the  real  dbgect  of  the  legislature.  1  Dall.  Rep.  Levim  v.  WilL 
'  109.  305.  2  Easi^  135. 

i  the  20th  of  DecenAer  1806,  the  chief  justice  delivered  the 
i  of  the  Coiut,  in  the  following  terms;  . 

rXiLGHMAN,  Chief  ynstice.  This  cause  was  tried  before  me  at 
I^Court  of  Nisi  Pnus,  held  last  Tw/y,  when  the  point  was  rescrv- 
jd,  which  is  now  to  be  decided.  Without  entering  into  an 
tanecessary  detail  of/acts,  the  question  may  be  stated  to  be  simply 
%&\  whether  the  purchaser  of  lands  of  a  deceased  person,  sold 
6  order  of  an  Orphan's  Court,  since  the  19th  oi  April  1794,  holds 
km  discharged  from  the  lien  of  a  judgment,  obtained  against 
|e  intestate  m  his  life. 

Ever  since  the  year  1705,  the  Orphan's  Court  have  had  power, 
|o  order  sale  of  such  part,  of  the  land  of  persons  dying  intestate, 
|i  ihey  judged  necessary,  for  the  payment  of  their  debts,  educa* 
|BoD  and  maintenance  of  their  infant  children,  and  improvement 
f  the  residue  of  the  estate.  But  it  was  not,  until  the  passing  of  the 
fit  of  the*  19th  of  Aprils  1794,  (2)  that  any  express  provision  was 
Bade  with  respect  to  the  manner  in  which  the  purchaser  should 
lold  the  land:  I  mean,  whether  it  should  be  liable  or  not,  in  his 
lands,  to  the  debts  of  the  intestate.  Yet,  although  there'  was  no 
legislative  provision,  the  public  mind  had,  prob^ly,  received  an 
JKBpression  from  the  sentiments  of  the  late  chief  justice  Shippen^ 
deUvered,  when  he  was  president  of  the  Court  of  Common  Pleas, 
pa  the  case  oi Graff  w*  SmWi^s  admin]strators.(3)  The  question  be- 
fcrc  the  Court,  m  that  case,  did  not,  it  is  true,  regard  a  judgment 
icreditor;  yet  the  expressions  of  the  president  are  very  general, 
^  seem  strongly  to  intimate  an  opinion,  that  the  purchaser 
fAould  hold  the  lands  discharged  even  from  judgments.  I  do  not 
i^t^  however,  to  say,  that  that  point  was  decided.  After  this 
*cision,  in  the  year  1789,  came  the  act  of  the  19th  of  April  1794, 
i^Mch  I  shall  now  consider. 

(4')The  19th  section  gives  the  same  power,  which  had  been  vest- 
^  in  the  Orphan's  Court,  by  the  act  of  1 705,  that  is  to  say,  to  order 
sale  of  such  part  of  the  lands,  as  they  should,  from  time  to  time, 
^u^ok  proper,  for  the  payment  of  debts,  maintenance  and  educa- 
'^  of  children,  and  improvement  of  the  residue  of  the  estate. 

The  20th  section  forbids  the  Court  to  order  a  sale,  until  they 

;nave  ascertained,  in  the  manner  therein  mentioned,  the  amount 

I  of  the  intestate's  personal  estate,  and  of  the  debts  due  from  him. 

i    The  21st  section  declares,  "  that  no  lands  or  tenements  so  as 

^foresaid  sold,  by  order  of  the  Orphan's  Court,  shall  be  liable 

ifl  the  hands  of  the  purchaser, yir  the  debts  of  the  intestate.^'* 

If  We  consider  the  plain  meaning  of  these  words,  the  lands 

■"^"Bold,  are  discharged  from  the  lien  of  judgments.  I  think  no 

^^y  learned  or  unlearned,  would  understand  the  word  debts,  as 

C2)5/.X.52l.    (3)1  JDfl;.48t486.      (4)  3  5*/.  Z,.  526. 
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1806*  exduding  judgments.  The  counsel  for  the  plaintiff  do  not 
Vp-vi^  tend  so;  but  they  argue,  that  althou^  a  judgment  is  a  delic 
(taking  the  word  debt  in  its  largest  signification)  yet,  to  avoidH 
great  injustice  and  inconvenience,  the  legislature  must  be  suppoH 
ed  to  have  intended  only  those  debts,  which  were  not  a  lien,  in  tbe; 
life  of  the  intestate.  The  avoidance  of  iinustice,  and  inconvem-^ 
ence,  is  a  most  desirable  object,  and  the  Court  will  always  strive 
to  anain  it.  But  they  must  not  overleap  the  bounds  of  their  duty. 
They  have  power  to  construe  laws,  but  not  to  make,  or  alter  them; 
and  where  the  meaning  of  the  legislature  is  plain,  the  Court  have  no  ! 
right  to  regard  inconveniencies.  General  expressions  have  some-  | 
times  been  construed,  so  as  to  be  restrained  to  particular  cases; 
but  to  authorise  such  construction,  it  must  appear  that  the  use  of  ; 
the  words,  in  their  general  sense,  would  produce  absurdity,  coo-  • 
tradiction,  or  such  flagrant  injustice,  as  it  could  not  be  supposed 
the  legislature  meant  to  sanction.  Upon  a  careful  examination  of 
the  act  in  question,  I  cannot  see  that  the  discharge  of  the  lands 
from  the  lien  of  judgment  in  the  hands  of  the  purchaser,  will 
produce  any  such  consequences.  No  inconvenience  will  result,  if 
the  Orphan's  Court  and  the  administrator  do  their  duty.  The 
lands  will  certainly  sell  better,  for  being  discharged  from  liens; 
and  it  makes  no  odds  to  the  judgment  creniitors  by  what  person 
they  are  sold,  provided  they  are  sold  fairly,  and  the  proceeds 
faithfully  applied.  I  am  clearly  of  opinion,  that  they  must  be  ap^ 
plied  to  the  payment,  in  the  first  place,  of  the  liens  which  existed 
in  the  life  of  the  intestate,  according  to  their  respective  priority. 
There  is  no  intimation  in  any  part  of  the  act,  to  the  contrary,  and 
to  say,  that  judgment  creditors  should  not  have  a  preference,  in 
the  application  of  such  proceeds,  would  produce  this  monstroos 
injustice,  that  those  creditors  would  preserve  the  benefit  of  their 
lien,  in  case  a  man  made  a  will,  but  lose  it  if  he  happened  to  die 
intestate. 

Before  I  .dismiss  this  subject,  I  will  give  my  opinion  concern- 
ing debts  due  by  mortgage,  which  were  mentioned  in  the  coarse 
of  the  argument.  I  conceive  them  to  stand  on  a  different  footing 
from  judgments,  because  the  mortgagee,  is,  stricdy  speaking,  the 
owner  of  the  land,  and  may  recover  it  in  an  ejectment.  The  mort- 
gagor has  no  more  than  an  equity  of  redemption;  nor  have  the 
Orphan's  Court  power  to  sell  a  greater  estate  than  he  is  lawfully 
possessed  of.  It  will  be  seen,  that  in  the  14th  section  of  the  act, 
where  the  order  in  which  debts  shall  be  paid  is  designated,  there 
is  no  mention  of  mortgages^  which  evidendy  shews  that  the  le- 
gislature took  it  for  granted,  that  the  mortgagee  looked  to  the  land 
for  his  security.  The  question  now  decided,  is  of  importance  to 
the  public,  particularly  as  different  opinions  have  been  entertain- 
ed concerning  it.  As  it  must  henceforth  be  considered  as  settled, 
I  make  no  doubt  but  the  Orphan's  Court,  in  the  several  counties, 
will  use  proper  vigilance  to  prevent  injury  to  judgment  creditors. 
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have  full  power  to  see  that  sales  are  made  fairly,  and  with    1806. 
notice,  and  to  exact  security  from  the  administrator,  in  pro- 
ion  to  the  increased  funds  which  may  come  to  his  hands, 
le  precautions,  assisted  by  the  attention  of  the  creditors  to 
own  interest,  will,  I  flatter  myself ,  produce  sales  to  the  great- 
advantage,  and  faithful  application  of  their  proceeds. 
I  My  opinion,  is,  that  the  defendant,  the  purchaser  at  the  sale 
^ered  by  the  Orphan's  Court,  holds  the  land,  discharged  from 
pe  plaintiff's  judgment* 

LYeates,  yustice,  who  was  present  at  the  argument,  informed 
ke  cluef  justice  that  he  concurred  with  this  opinion;  and 
j[fiRACK£NRiD6£,  Jtistice^  expressed  his  concurrence,  generally. 

I  Judgment  to  be  entered  for  the  defendant. 

[  ■  ( 

liorgan  et  al,  versus  The  Insurance  Company  of  North 
f  America. 

npHIS  was  an  action  upon  a  policy  of  insurance,  on  the  freight 
|Jl  of  the  brig  Amazon^  valued  at  3,500  dollars,  upon  a  voyage 
POm  Philadelphia  to  Surinam.  The  policy  contained  a  warranty 
MidAmerican  pn^rty,  and  the  usual  clause  against  illicit  trade. 
!  On  the  trial  of  the  cause,  before  the  chief  justice,  at  Nisi  Prius, 
k  July  1806,  it  appeared  that  upon  the  7th  of  August  1799, 
M^n  Surinam  was  in  possession  of  the  Dutchj  the  vessel  sailed 
fttthe  voyage  insured,  and  arrived  at  the  river  of  Surinam^  on 
ftt  17th  oi September  following;  that  the  brig  was  detained  at  the 
ptrance  of  the  river,  by  the  commander  of  the  British  fort,  who 
pbnxied  the  captain,  that  the  colony  of  Surinam  had  been  in  pos- 
^ionof  the  British  forces  about  twenty  days;  that  the  captain, 
N  a  passenger  of  the  name  of  J.  G.  Richter  (Who  was  an  in- 
Vitant  of  Surinam^  and  to  whom  the  cargo  was  deliverable  there^ 
his  paying  25,310  dollars,  in  pursuance  of  a  contract  with  the 
■"itiffs,  Morgan  and  Price)  proceeded  to  the  town  oiParamanto^ 
the  cargo  was  there  tendered  and  agreed  to  be  accepted  by 
^ter;  who  gave  security  for  paying  the  stipulated  price,  as  soon 
possible  after  the  delive^,  in  conformity  to  the  contract. 
the  19th  of  September^  the  governor  of  the  colony  gave  per- 
»ion  for  the  brig  to  be  brought  up  to  town,  where  she,  accor- 
;ly,  arrived  the  next  day,  for  the  purpose  of  discharging  her 
''go;  that  on  reporting,  however,  to  the  custom-house,  the  col- 
^tor  declared,  that  he  would  not  permit  any  article  to  be  landed, 
*^pting  the  provisions,  (which  did  not  amount  to  more  than 
■^•eighth  of  the  cargo)  and  that  permission  to  land  the  cargo 
^ndly,  was  repeatedly  solicited  by  the  captain,  but  refused  by 
^  governor  J  in  consequence  of  which,  it  was  brought  back  to 
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1 806.    Philadelphia.  Upon  these  facts,  related  in  the  captain's  pnoteat  (1] 

Imp^v"*^  the  plaintifis  abandoned,  and  claimed  for  a  total  loss  of  the  freigh 

insured.    And  it  was  agreed  to  state  them  in  a  case,  for  the 

opinion  of  the  Court. 

The  general  question  was,  whether  the  phdntifls  were  eosa& 
to  recover,  either  for  a  total  ^^  ^®^  *  partial,  loss  of  freij' 
And  the  solution  was  considered,  by  the  counsel  on  both  sid 
as  depending  upon  the  inquiry,  whether  Ae  freight  had  ' 
earned,  in  whole,  or  in  part;  and  if  not,  whether  the  loss  was  06* 
casioned  by  a  peril  enumerated  in  the  policy* 

^  '  '  For  the  plaintiff*.  By  the  bill  of  lading,  the  master  is  obliged  to 
deliver  the  goods,  (the  danger  of  the  seas  only  excepted)  and 
freight  is  only  payable  on  the  delivery.  BeazveSj  Lex  Merc*  ISr. 
Ab.  179.  183.  If  a  foreign  government  prevents  a  landing  of  the 
cargo,  it  prevents  an  earning  of  the  freight,  by  an  arrest,  restraint, 
and  detainment;  as  much,  surely,  as  in  the  decided  case,  of  dte 
foreign  government  refusing  to  permit  a  cargo  to  be  shipped*  tar 
which  the  vessel  was  sent.  3  Bos.  and  Pull.  295.  8  T.  R^.  267. 1 
BrorvnL  21.  7  T.  Rep.  885.  Abbot^  261.  3  Bac.  610.  Lex  Merc* 
267.  Park,  292.  3  Rob.  Rep*  152,  3.  7  T*  Rep.  383.  2  Fern.  17^ 
Perot  V*  Penroscy  in  Supreme  Court  of  Pennsylvania.  A  potiq^ 
•n  goods  continues  in  force  till  the  godds  are  landed.  1  JUarsL 
162.  and  all  policies  should  be  liberally  consmied,  for  the  benefit 
of  trade.  Ibid*  164, 5.  In  the  present  case,  there  is  no  proof  of  die 
delivery  of  the  cargo  at  Surinam ;  but,  on  the  contrary,  it  appeare, 
that  Richter  agreed  to  pay  for  it,  as  soon  as  possible  after  it  was 
delivered;  and  as  the  delivery  depended  upon  the  landing,  it  is 
virtually  disproved  by  the  evidence,  that  the  governor  alw^s  le- 
fused  to  grant  a  permit  for  the  landing* 

For  the  defendant*  On  the  evidence,  there  was  an  arrival  of  the 
vessel  at  her  port  of  discharge;  and  the  tender  and  acceptance  of 
the  delivery  of  the  cargo,  entitled  the  owner  to  his  freight.  The 
owner  of  the  ship  was  not  bound  to  procure  a  permission  to  land 
the  goods.  Besides,  it  is  not  denied,  that  seamen's  wages  were 
paid;  and  wages  are  never  payable,  but  in  cases  where  the  freight 
is  earned.  But  even  the  loss,  if  established,  was  not  occasioned 
by  a  peril  insured  against.  There  was  no  arrest,  no  restraint,  no 
detainment;  but  merely  the  refusal  of  a  right  of  entry.  Ord*  L*  14* 
1  Vol.  656.  Art.  15.  lb.  626.  Art.  7.  Doug.  622.  626, 7.  Poth.  6a 
,?.  69.  2  March.  434, 5,  6,  7.  1  Marsh.  162.  164,  5.  Ab*  161.  2 
Burr*  887. 

(1)  When  the  protest  was  offered  to  be  read,  tlie  defendant's  counsel  ob- 
served, that  the  Circuit  Court  of  the  United  States  had  sefus^d  to  admit  the 
protest  in  evidence^  and  submitted  the  competency  of  such  ertdence  on  the 
present  occasion.  But  by  tlie  Court,  The  practice  of  I^muj/vaiua  has  been 
long-  settled.  The  protest  has  invariably  been  received  as  eridence  in  the  state 
Court??. 
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TThc  chief  justice  delivered  the  following  opinion^  in  which    1806. 
SitACKKNRtDGE  yvstice^  concuiTed.  u^y^; 

TiLGHMAN,  Chief  Justice.  This  is  an  action  on  a  policy  of 
iisurance  on  freight  of  the  brig  Amazon^  from  Philadelphia  to 
Surinam^  valued  at  3500  dollars. 

The  brig  sailed  from  Philadelphia  on  the  7th  of  August  1799, 
with  a  cargo  consisting  of  provisions  and  merchandize,  and  ar- 
rived in  the  river  Surinam^  on  the  17th  of  September  following. 
During  the  voyage,  the  colony  of  Surinam  was  conquered  by  the. 
forces  of  the  king  of  Great  Britain*  Permission  was  obtained  from 
the  British  commander,  for  the  brig  to  go  up  to  the  town  of  Pa» 
ranianto^  and  she  arrived  there  with  her  cargo,  on  the  20th  Sep^ 
tember.  Ob  her  arrival,  the  captain  of  the  brig,  in  pursuance  of 
instructions  from  the  owners,  as  well  as  in  pursuance  of  aa 
agreement  between  the  owners  and  a  certain  y.  A,  Richter^  who 
was  H  passenger  in  the  said  brig,  offered  to  deliver  the  cargo  to 
^Ac  said  Richffr^  upon  his  paying,  or  giving  security  to  pay, 
25,310  dollars.  Richter  agreed  to  pay  th2iX.wirxi  as  soon  as  possible 
t^ter  the  delivery  of  the  cargo^  and  actually  gave  good  security 
mt  the  money.  But  the  British  collector  of  the  customs,  refused 
permission  to  land  any  article  of  the  cargo,  except  the  provisions, 
nor  could  such  permission  be  obtained,  although  repeated  petitions 
wefe  presented  to  the  government.  The  consequence  was,  that  the 
cargo  was  not  landed,  and  the  captain  entered  his  protest*  The 
brig  remained  at  Paramanto  till  the  27th  of  September.  The  i^axom 
tiflfs  were  Owners  both  of  the  brig  and  cargo. 

The  question  is,  whether  the  plaintiffs  are  entitled  to  recover, 
either  for  a  total  loss,  or  for  a  partial  loss,  on  this  policy?  ^ 

The  plaintiffs'  counsel  contend,  that  they  are  entitled  to  recover 
for  a  total  loss;  that  the  landing  and  delivery  of  the  cargo,  is  aa 
essential  part  of  the  contract  between  the  owner  and  freighter,  and 
not  beingcomplied  with,no  part  of  the  freight  has  been  earned;  and 
that  the  circumstance  of  the  same  persons  being  owners  of  the  brig 
and  cargo,  is  immaterial  in  a  question  between  the  assurers  and 
assured.  On  the  other  hand,  the  defendants'  counsel  say,  that  there 
has  been  no  loss,  because  the  freight  was  completely  earned. 

No  adjudged  case,  in  point,  has  been  cited  on  either  sid^.  The. 
defendants'  counsel  relied  on  the  case  of  Blight  v.  Page.  3  Bos. 
and  Putt.  295.  (not.')  but  I  do  not  think  that  case  applicable.  The 
owner  of  a  vessel  agreed  to  go  to  a  certain  port,  and  take  in  a 
cargo  of  barley,  to  be  carried  on  freight.  When  the  vessel  arrived 
at  the  port,  the  defendant,  could  not  iumish  the  cargo  according 
to  his  agreement,  because  the  government  refused  to  permit  the 
exportation  of  barley.  The  owner  sued  the  defendant,  for  not  com- 
plying with  his  contract,  and  recovered  damages  equal  to  the 
amount  of  the  freight.  This  only  shews,  thai  the  inicrferenre  of 
the  government  did  not  excuse  the  defendant  from  comph  ing 
Vqu  IV.  •  3  N  with 
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1806.  with  his  contract*  The  plaintiff  had  done  every  thiag  neccs- 
k^Y^^  ^^O'  ^"  ^'^  P^^)  ^^^  ^^  prevented  irom  earning  his  freight,  by  tbe 
breach  of  contract  on  the  part  of  the  defendant.  No  conclusion  csa 
be  draM'n  from  this  case,  under  what  circumstances  freigjht  maj 
be  earned,  or  not  earned.  For,  it  was  not  an  action  for  the  recoyeiy 
of  freight,  but  of  damages,  for  not  being  permitted  to  eain 
freight. 

But,  ahhough  there  is  no  adjudged  case,  the  subject  has  doc 
escaped  the  notice  of  writers  on  the  marine  law.  In.  one  of  the 
ordinances  of  Lewis  XIV.  (A.  D.  1681)  (1)  it  is  declared,  that 
on  a  charter  party  to  carry  goods  out  and  f  n,  if,  during  the  voyage, 
the  commerce  is  prohibited  and  the  vessel  returns,  the  outwaurd 
freight  only  is  earned;  and  Valin^  in  his  commentary  on  this  ar- 
ticle, says,  the  law  is  the  same,  if  the  vessel  is  freighted  outward 
onitf.  These  ordinances, and  the  commentaries  on  them,  have  been 
received  with  great  respect,  in  the  Courts  both  of  Englcaid  and 
the  United  States;  not  as  containing  any  authority  in  themseIveS| . 
but  as  evidence  of  the  general  marine  law.  Where  they  are  cae^ 
tradicted  by  judicial  decisions  in  our  own  country,  they  are  not 
to  be  respected.  But  on  points  which  have  not  been  decided,  they 
are  worthy  of  great  consideration.  I  am  strongly  inclined  to  adopt 
the  rule  laid  down  by  FaHn^  because  I  think  it  reasonable.  The 
owner  of  the  ship  has  been  in  no  fault  whatever.  When  he  took 
the  goods  on  freight,  there  was  an  open  commerce  between  Phi- 
ladelphia  and  Surinam  \  the  goods  were  carried  to  the  port  of 
delivery;  the  vessel  waited  there  seven  days,  and  die  captain 
offered  to  deliver  the  cargo  to  the  consignee,  who  refiised  to  re- 
ceive it.  Nothing  prevented  it,  but  the  prohibition  of  the  British 
government.  It  is  not  like  the  case  of  a  vessel  which  is  prevented 
from  entering  the  port  of  deliver)',  by  a  blockading  squadron;  fix- 
there  the  vov  age  is  not  performed,  and  it  is  impossible  to  say, 
certainly^  that  it  would  have  been  safely  performed,  if  there  had 
been  no  blockade.  I  think  it  most  agreeable  to  reason  and  justice, 
that  the  obtaining  permission  to  land  the  cargo,  should,  in  tins 
case,  be  considered  as  the  business  of  the  consignee.  That  being 
established,  it  follows  that  the  freight  was  earned. 

Upon  the  whole  of  this  case,  I  am  of  opinion,  that  the  plain- 
tiffs are  not  entitled  to  recover,  either  for  a  total  or  a  partial 
loss. 

(J)  1  I'ol  Old.  Le^it  XIV,  65G.  Aru  15.  title  Freight,  citediy  AUt>t. 
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Supreme  Court  of  Pennsylvania^ 


Sansom  versus  Ball.    * 

CASE  on  a  policy  of  insurance,  upon  the  freight  of  the  ship 
Richmond^  for  a  voyage^  at  and  from  Philadelphia  to  Bata- 
via^  and  thence  back  again.  The  premium  was  20  per  cent.  "  to 
**  return  five  per  cent,  if  the  ship  proceeds  only  to  Batavia  and  back 
*  to  Philadelphia^  and  no  loss  happens ;"  and  the  insurance  was  de- 
clared to  be  "  on  freight  advanced  here,  and  which,  by  agree- 
"  ment,  is  valued  at  13,500  dollars."  The  policy,  also,  contained 
the  usual  clause,  that  there  should  be  no  average  loss  recovered, 
if  less  than  5  per  .cent,  unless  it  was  general. 

On  the  trial  of  the  cause,  it  appeared,  that  the  Richmond  was 
owned  by  Messrs.  Jesse  and  Robert  IValn;  that  the  plaintiff  pur- 
chased from  the  owners,  three-eighths  of  the  tonnage  of  the  ship, 
tor  the  voyage,  at  the  price  of  10,837  dollars  50  cents,  which 
^as  paid  before  the  ship  sailed;  that  the  i?ic/rm(?«rf  proceeded  safely 
lb  Batavioj  but,  on  her  return  thence  to  Philadelphia^  she  was 
captured  by  2l French  privateer,  who  ordered  her  to  Guadaloupe^and 
she  was  afterwards  re-taken  by  a  British  ship  of  war,  who  carried 
her  into  Martinique;  that  upon  a  libel  forsalvage  at  Martinigue^ont 
half  of  the  full  value  of  the  ship  and  cargo  was  decreed  to  the  re- 
captors,  and  the  claimants  charged  with  all  costs;  and  that  by  agree- 
ment between  the  captain  and  the  supercargo,  on  the  one  hand, 
and  the  re-captors,  on  the  other,  one  half  of  the  cargo  was  specifical- 
ly delivered  to  the  latter,  and  2750/.  fixed  for  the  salvage  on  the 
ship,  which  was  paid  by  a  draft  on  the  owners  at  Philadelphia^  se- 
cured by  an  hypothecation. 

The  present  suit  was  brought  to  recover  an  average  loss;  and 
the  case  being  submitted  for  the  opinion  of  the  Court,  iw^o  ques- 
tions were  discussed:  1st.  Whether  the  subject  described  in  the 
policy  was  an  insurable  interest.  2d.  Whether,  under  all  the  cir- 
cumstances of  the  case,  the  insurers  were  liable  for  a  general 
average.  (1) 

1st.  The  plaintiff's  counsel,  contending  that  the  interest  was 
insurable,  urged,  1st.  That  it  was  a  lawful  ifiterest^  It  is  the 
payment  of  a  sum  of  money,  for  the  benefit  of  bringing  home  a 
return  cargo,  eidier  as  owner,  or  upon  freight.  There  is  no  gene- 
ral law,  no  law  of  America^  or  of  England^  against  the  payment 
of  freight  in  advance,  whatever  may  be  the  law  of  France-,  2 
Marsh*  644.  and  there  is  scarcely  a  subject  of  property,  for  which 

(1)  Mr.  Fitzsimtnonti  a  merchant  and  underwriter  of  great  intelligence  and 
experience,  proved,  at  the  trial  of  the  cause,  that  the  interest,  acquired  by  the 
plaintifP,  in  the  tonnage  of  the  ship,  was  a  well  known  subject  of  insurance  in 
Philadeiphid'  He,  also,  proved,  that  an  adjustment  of  the  average  loss,  on  tiie* 
present  \'oyage,  iad  been  made;  ia  which  the  insurance  companies,  and  most 
of  the  private  underwriters,  had  acquiesced.  On  the  effect  of  the  adjustment, 
the  plaintiffs  cited  Park.  118.  Marsh.  214. 
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1806.  a  price  is  paid  and  receivtd,  that  may  not  be  the  subject  of  io- 
w^v-i^J  surance,  unless  where  general  policy  forbids;  as  in  the  case  of 
seamen's  wages.  Park.  9.  (5  Edit.)  lb,  103.  Nor,  can  this  be 
considered  as  a  double  insurance ;  for  it  is  a  distinct  interest;  ani 
different  insurances  may  be  effected  by  different  persons,  having 
different  rights,  in  the  same  propert)'.  1  Marsh.  282.  Park.  lOS. ; 
Nor  is  it  a  loan  upon  bottomry;  for  it  was  not  advanced  on  tlwi 
pledge  of  the  ship  herself,  but  for  the  use  of  her  tonnage ;  and  it 
3S  immaterial,  that  the  valuation  in  the  policy,  exceeds  the  actual 
cost;  as  the  plaintiff  had  a  right  to  cover  the  premium,  chaurgesi 
interest,  and  profit,  as  well  as  his  advance.  2a.  The  interest  in- 
sured was  liable  to  hazard  and  loss;  and,  therefore,  it  was  insur« 
able.  If  the  ship  had  been  totally  lost,  the  plaintiff's  use  of  the 
tonnage,  for  which  he  had  paid,  was  gone,  and  the  owner  of  the 
ship  could  not  be  compelled  to  refund.  3d.  The  interest  ia  well 
described  in  the  policy.  It  is  not  a»purchase  of  a  share  in  the  vessel; 
but  of  a  right  to  convey  goods  in  her,  upon  the  voyage  insured;  and  i 
the  transaction  does  not  violate  the  registering  act,  on  the  point  * 
of  ownership,  (2  vol.  147.  s.  14.  Swifi^v  Edit.^  or  even,  on  the  sup- 
position of  its  amounting  to  a  sale  of  a  part  of  the  vessel,  it  on^ 
forfeits  the  American  privileges;  it  does  n6t  affect  the  insurabfe 
quality  of  the  interest  acquired.  But,  again:  when  it  is  objected, 
that  none  but  the  owners  of  a  ship  can  recover  upon  an  insurance 
of  freight;  the  objection  obviously  arises  from  confounding  the  pur- 
chase of  the  right  of  freight,  paid  in  advance,  with  freight  to  be 
earned  and  received,  at  the  end  of  the  voyage.  It  is  clear,  that 
the  owners  of  the  ship  could  not  insure,  (and  certainly  they,  did 
not  attempt  it)  as  freight,  the  tonnage  purchased  by  the  plaintiff. 
And  when  the  plaintiff  proposed  the  insurance,  the  intention  of 
the  parties,  according  to  the  facis  disclosed,  without  objection  at 
the  time,  ought  to  govern  the  construction  of  the  policy*  ParL 
439.  (4  Edit.) 

2d.  On  the  second  point,  the  plaintiff's  counsel  insisted,  that 
whether  the  salvage  was  considered  as  freight,  or  as  a  charge  upon 
goods,  the  interest  insured  was  liable  to  a  general  average;  and, 
if  so,  the  underwriters  on  the  present  policy  were  bound  to  furnish 
an  indemnity.  Ship,  freight,  and  cargo,  contribute  to  general 
average.  Park.  121.  Abbot  2\ 5. {Am.  Edit.)  1  £a*f,  22a  If  it  is 
essential  to  a  general  average,  that  the  loss  should  be  voluntarily 
incurred,  surely  the  payment  of  salvage,  upon  a  re-capture,  is  an 
act  as  voluntary,  as  throwing  goods  into  the  sea,  upon  the  coer- 
cion of  a  tempest.  Nay,  it  is  within  the  express  stipulation  of  die 
policy,  that  the  assured  shall  labour  to  recover  the  property  from 
any  jeopardy,  in  which  it  is  involved,  by  a  risque  insured  against 
Park.  140,  1.  123.  Ab.  218.  2  Burr.  1213.  1  Mag.  245.  1  Rob. 
Rep.  86.  And,  if  ship,  freight,  and  goods,  should  all  contribute, 
to  a  general  average,  the  j^iaintiff's  interest  in  the  use  of  the  ship 
Cbtdd  onlf  contribute  in  this  way ;  and^  contributing  at  all,  is  en* 

tided 


Digitized  by 


Googk 


Stf?R£MB  CoVHT  Of  PEKNaTLVAlflA.  461 

fided  to  an  indemnity.  2  Marsh.  460.  Park.  124«  5«  6.  (4  EdiU)    1806. 
^.  290, 1.  «^-nr^ 

lst«  The  defendant's  counsel  contending  that  the  interest  was 
not  insurable,  argued,  that  it  was  in  the  nauire  of  bottomr}';  and, 
ifaert'lbre,  not  insurable,  unless  specifically;  and  even  then,  there 
coukl  be  no  recovery  for  an  average,  but  only  for  a  total,  loss;  that 
Ac  idea  of  freight,  is  inseparable  from  a  completion  of  the  voy- 
age, and  none  but  the  oiiyner  of  the  ship  can  recover  freight;  and 
that  there  is  no  instance  of  a  person,  who  is  merely  liable  to  pay 
freight,  being  liable  to  contribute  to  the  payment  of  a  general 
average;  Ab.  179.  2  Boa.  and  PuiL  321. 2  Marah.  644.  1  Mar.sh. 
93.  If  the  purchase  is  considered  as  a  purchase  of  p.irt  of  the  ves- 
sel, then  no  Itgitimate  contract  can  be  founded  on  it,  unlrss  the 
vessel  is  registered  anew.  2  vol.  147. 8  14.  {Laxus  of  U.  S.  SxviJVs 
Edit.) 

2d«  On  the  second  point,  the  defendant's  counsel  contended, 
Aat  the  decree  of  the  Court  only  affected  the  ship  and  cargo  (not 
the  freight)  with  the  payment  of  salvage ;  that  notning  but  a  gene- 
ral average  can  affect  freight;  and  a  general  average  calls  for  a 
voluntary  sacrifice  of  a  part,  to  preserve  the  rest,  of  the  property ; 
whereas  the  lote  on  the  salvage  was  compulsory.  1  Johns*  406. 
410.  Ab.220.  Park.  122.  130. 

The  chief  justice,  after  stating  the  general  facts,  delivered  the 
itnanimous  opinion  of  the  Court,  in  the  following  terms. 

TiLGBMAN,  Chief  Justice.  In  this  case  two  questions  have 
been  made: 

1st*  Had  the  plaintiff  an  insurable  interest? 

2d.  If  it  was  insurable,  was  it  liable  to  a  general  average? 

1st.  In  order  to  determine  whether  the  plaintiff's  interest  was 
insurable,  we  must  first  ascertain  the  nature  of  it.  It  seems  to 
be  a  kind  of  interest,  not  much  known  in  Europe^  though  well 
known  in  this  city.  The  plaintiff  advanced  a  sum  of  money  to 
the  owners  of  the  ship,  in  consideration  of  which,  they  gave  him 
a  right  to  fill  up  three-eighths  of  the  tonnage  of  the  ship,  for  that 
voyage,  with  goods,  either  his  own,  or  the  property  of  others.  It 
is  called  in  the  policy,  **  freight  advanced,''  an  expression  well 
calculated  to  shew  its  meaning.  All  countries,  and  even  all  cities, 
have  singularities  of  expression.  All  new  inventions,  either  in 
commerce  or  the  arts,  give  rise  to  new  modes  of  speech,  which^ 
when  once  introduced  into  contracts,  are  recognised  by  Courts  * 
nf  justice,  whose  duty  it  is  to  carry  into  execution  the  intention 
of  the  contracting  parties.  Now,  what  is  there  in  this  interest, 
which  should  exclude  it  from  the  benefit  of  insurance?  there  is 
aothing  unlawful  in  it.  It  is  subject  to  loss ;  for,  whether  the  plain- 
tiff used  the  tonnage  for  the  transportation  of  his  own  goods, 
or  ot  the  goods  ot  others ,  he  would  lose  his  money,  unless  the  ship 
performed  the  v«Aag«;  in  saieiy.  Indeed,  I  think  Mr.  IngersoU^  in 
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1806.    arguing  for  the  defendant,  conceded  that  die  plamtiff's  tnteittf 
^— v^"^  might  have  been  insured,  if  it  had  been  properly  described;  biit 
he  conceived  it  to  be  in  the  nature  of  bottomry.  This  it  certainly 
.  cannot  be;  there  was  no  loan  of  money.    Messrs.  Wahu  V9^ 
obliged  to  make  no  payment  to  the  plaintiflf,  but  the  plaintiff  was 
entitled  to  make  what  he  could  from  the  tonnage  he  had  purchased. 
Whether  it  was  more,  or  less,  Messrs.  Wains  had  nothing  to  d6 
with  it.    The  testimony  of  Mr.  Fitzsimmona  goes  far  towards 
proving,  that  the  plaintiff^s  interest  was  well  described,  and  was  a 
proper  object  of  insurance.  In  the  case  of  Gregory  v.  Christie^ 
(ParL  1 1.)  my  Lord  Mamfield  thus  expresses  himself, ''  I  should 
"  think  that  the  words  "goods,  specie,  and  effects,"  did  not  extend 
"  to  the  plaintiff's  interest,  if  we  were  only  to  consider  the  words. 
'^  by  themselves.    But  here  is  an  express  usage,  which  must  go* 
*^  vem  our  decision.    A  great  many  captains  in  the  East  LuSa 
"  service  swear,  that  this  kind  of  interest  is  always  insured  in 
"  this  way."  Now,  though  there  have  not  been  a  great  many  wit- 
nesses in  this  cause,  yet  diere  has  been  one^  very  much  conversant 
in  the  business  of  insurance,  who  stands  uncontradicted.    Upoa 
this  first  point,  therefore,  the  insurability  of  the  plaintiff's  interest, 
whether  it  is  considered  on  principle,  or  on  usage,  I  have  no 
doubt  but  the  law  is  with  the  plaintiff. 
2d.  But  was  the  plaintiff's  interest  liaUe  to  general  average? 
General  average,  or  general  contribution,  is  founded  on  princi- 
ples of'justice  and  sound  policy.  It  arises,  when  a  sacrifice  of  part 
has  been  made  for  the  preservation  of  the  residue,  or,  when  money 
is  expended,  to  preserve  the  whole.    Thus,  the  loss  occasioned 
by  cutting  away  of  masts,  or  throwing  goods  ov^erboard  to  lighten 
the  ship,  in  a  storm,  or  money  paid  to  redeem  ship  and  cargo, 
which  had  been  captured,  are  subjects  of  general  average;  ship, 
cargo,  and  freight,  have  been  benefited,  and  therefore  all  must 
con^ibute.  In  the  present  instance,  a  compromise  was  made  with 
the  recaptors?  Was  it  for  the  benefit  of  sdl  persons  concerned  in 
ship,  cargo,  and  freight?  for,  if  it  was,  it  faUs  within  the  rule  of 
general  average.  It  appears  to  me  that  it  was  for  the  benefit  of  all 
concerned.  It  prevented  a  sale  of  both  ship  and  cargo,  which  must 
have  injured  all  concei*ned.  It  would  certainly  have  injured  the 
plaintiff,  who  had  goods  on  board  to  a  large  amount,  and  he  had  paid 
in  advance,  for  the  freight  of  these  goods.  Of  whatever  nature  the 
plaintiff's  interest  was,  it  was  liable  to  salvage.  Sir  WiiUam  Scctfs 
opinion(l)  is,  that  salvage  is  due,  for  ship,  cargo,  and  freight.  But 
the  defendant's  counsel  object,  that  general  average  never  arises 
but  from  the  voluntary  act  of  man,  and  here,  say  they,  was  tto 
voluntary  act;  for,  salvage  was  decreed  by  the  Court.  This  argument 
is  rather  too  refined.  Let  us  consider  it.  It  is  true,  that  the  agency 
and  consent  of  man,  must  inter^^ene,  to  produce  a  general  average; 
but  this  agency  and  consent, though  in  one  sense  voluntary , are  upon 
the  whole,  involuntarA'.   When  Ufe  is  at  stake,  tbe  mariner  wil- 

Ung^y'  I 
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lifigly  throws  gold  and  diamonds  into  the  sea.  But  was  he  willing  180»6. 
Id  encounter  the  storm,  which  produced  this  dire  necessity?  ^  ^— >■» 
General  average  always  arises  from  actions  produced  by  necessity. 
bi  the  case  before  us,  there  was  a  capture,  re-capture,  and  decree 
qS  salvage.  The  master  and  supercargo  consented,  under  these 
circumstances,  to  a  measure,  which  produced  a  general  benefit. 
They  surely  exercised  ^s  much  volition,  as  if  they  had  thrown 
half  the  cargo  over  board  in  a  storm.  Suppose  they  had  stood  still, 
and  suffered  the  ship  and  cargo  to  be  Bold,  the  underwriters  would 
then  have  had  to  answer  for  the  whoie  fretghu  It  is  better  for 
diem  to  be  subject  to  a  general  contribudon. 

We  are  of  opinion  that  the  plaintiff  is  entided  to  recover  on  thiB 
policy,  according  to  his  demand, 

Leivisy  RawUy  and  J.  Sergeant^  for  the  plaintiff. 

M^Ktan  (Attomey-GeneraJ)  and  Ingeraoll^  for  the  defendant. 


I 


onath  et  al.  versus  The  Insurance  Company  of  North 
America. 

THIS  cause  was  argued,  in  March  term  last,  on  the  following 
case,  stated  for  the  opinion  of  the  Court. 
Case.  ^1)  The  plaintiffs  were  in  advance  for  money  lent,  and 
goods  dehvered,  to  Don  Alvarez  Calderon^  according  to  their  ac- 
count stated,  (including  commissions  and  premium  of  insurance) 
to  the  amount  of  1 3,750  dollars ;  and  addressed  to  the  defendants 
the  orders  of  insurance,  dated  respectively  the  22d  oijune  and  6th 
^ijuly  1799,  in  these  words: 

''Philadelphia,  June  22d  1799. 
"  President  and  Directors  of  the 

"  Insurance  Company  of  North  America. 
^  Gbktlemek, 

"  Agreeably  to  your  answer,  we  request  you  to  insure  13,750 
"  dollars,  on  sundry  effects,  shipped  on  board  the  schooner  Daphne^ 
^  captain  Rtpley,  bound  for  Havanna. 

"  This  insurance  is  declared  to  be  made  by  us,  for  and- in  be- 
"  half  of  Don  Alvarez  Calderon^  king's  attorney  in  the  island  of 
**  Cuba,  on  goods,  or  rather  effects,  they  not  being  merchandize 
"  intended  for  trade,  but  wholly  his  property,  consisting  in  cloth- 
*•  ing  and  wearing  apparel,  library,  a  vast  quantity  of  house  fumi- 
**  ture,  coaches,  &c.  amounting  together  to  18,733  dollars,  of 
^  which  we  only  cover  the  above  sum  of  13,750  dollars,  the  same 
^  being  the  amount  of  our  advances,  inclusive  of  premium^ 
*^  commission,  &c.  at  and  from  Philadelphia  to  Havanna^  onboard 

(1)  The  ctse  was  stated  with  a  reference  to  the  various  documents^  read  in 
evidence;  but  it  is  necessary  to  incorporate  tlic  snbstance  of  them  here,  with  the 
statement. 
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1 806.  **  the  Daphne^  an  American  bottom  and  propert>»,  and  the  retufltf 
"  from  Hdvanna  to  Phtladtlph'ta  on  Iward  the  same  schooner aC 
"  any  other  American  vessel,  but  if  remittance  should  be  made  fifi 
"  us  in  bills  of  exchange  for  the  whole  or  in  part  of  the  sum  si 
**  insured  by  us,  ^  return  premium  of  *!\  per  cent*  shall  be  allow^t 
"  ed  us,  on  the  amount  that  mny  be  remitted  in  bills, 

**  We  further  warrant  that  Don  Alvarez  CaUergn  has  all  neces- 
"  sarj'  passports  and  protections  tor  himself,  suite,  and  property, 
**  from  thv  British^  Spanish  and  Frenth  ministers,  which  we  havt 
**  caused  to  be  registered  in  Clement  Biddle^s  office.** 

•  « 

**  Phtladelfhta^  July  6th  1799. 
**  President  and  Directors  of  the 

"  Insurance  Company  of  North  America. 
"  Gentlemen, 

"  Please  to  cancel  the  policy  of  insurance  effected  on  goods 
."  or  effects,  shipped  by  us,  on  board  the  schooner  DafiAne^. for 
^^  account  of  Don  Aharez  Calderon,  for  13,750  dollars,  as  the 
*^  same  have  been  re-landed  and  loaded  on  board  the  brig  Currier^ 
^  captain  M'Keever^  on  which  you  will  please  to  transport  d» 
^^  same  insurance,  and  on  the  same  conditions. 

"  yos.  Donath  &?  C^." 

Previously  to  these  orders,  the  [Jaintiffs  had  entered  into  at 
agreement  with  Don  Alvarez  Calderon^  dated  the  11th  day  rf 
June  1799,  of  which  the  material  passages  were  these: 

^^  The  said  Jos.  Donath  &  Co.  contract  to  furliish  a  aoitdde 
"  vesseLfor  the  passage  of  the  said  Dot  Andres  Alvarez  Caldtron^ 
^^  his  suite,  and  goods  and  effects,  from  this  port  of  Philadelphia 
"  to  Havanna*  To  procure  insurance  to  be  made  of  the  goods  and 
"  effects  of  the  s2L\d  Don  Andres  Alvarez  Caldefon^for  the  saidvoy- 
^^  age,  to  the  amount  of  commissions,  premium  and  charges,  and 
^'  the  said  goods  and  effects  inclusive,  and  to  comprehend  to  like 
^^  manner  the  sums  of  two  thousand  dollars,  advanced  him  by  Ste^ 
^'  phen  Dutilhjauch  insurance  to  be  made  at  and  from  Philadel/AiM 
^^  to  Havanna^^nA  at  and  from  thence  back  to  this  port  oiPhiiadA 
^^  phhy  and  die  poUcies  of  insurance  and  authority  to  recover  the 
^^  same,  in  case  of  lose,  to  remain  and  be  vea^ted  in  the  said  ^9^ 
^^  seph  Donath  and  company." 

"  And  th^  said  Andres  Alvarez  Calderon  further  covenants, 
^^  promises  and  obliges  himsett  to  the  said  Joseph  Donath  and 
^^  company,  to  pay  to  the  said  Joseph  Donath  and  company,  or 
'^  their  correspondent  at  Havanna^  the  full  amount  of  said  sami 
^^  so  to  be  by  them  advanced,  and  also  for  the  freight  and  other 
^^  sums  to  be  by  him  paid  as  aforesaid  at  Hawmna^  in  specie,  to  be 
'*  loaded  on  board  any  vessel  at  Uavanna  that  they  may  require, 
"  clear  of  duties  or  risque,  or  at  the  option  of  said  Andrei 
'i  Alvarez  Calderon^  to  pay  the  said  amount  in  sugars,  or  oiuer 

**  producer 


Digitized  by 


Googk 


'X 


Supreme  Coukt  ot  Peki^bylvania*  46^1 

produce,  in  which  last  case,  all  the  freight,  charges,  commissions  1806. 
at  Havanna^  and  risk  of  the  said  sugars  or  other  produce  of  the  \m^^*mJ 
^laid  island  of  Cubcu^  shall  be  at  the  charge  of  the  said  Andres 
Aharez  Calderon^  so  that  the  nett  proceeds  thereof^  after  de« 
:ducting  all  charges,  freight  and  insurance^  as  the  same  shall 
produce  at  Phiiadelphiay  shall  be  to  the  credit  of  said  Andres 
4harez  Calderon^  instead  of  the  sum  paid  at  Havanna  in  specie, 
jknd  it  is  declared  and  agreed  by  the  said  parties  hereunto,  that 

tm  case  the  said^  vessel  should  be  captured,  taken  or  lost  on  her 
said  voyage,  that  the  insurance  to  be  recovered  on  the  goods 
and  efiPects,  to  be  shipped  and  insured  as  mentioned  in  the  third 
^  srude  before  mentioned,  shall  be  applied  by  the  said  Joseph 
^  Donath  and  company,  to  the  discharge  of  their  advances,  and 
^  in  abatement  or  acquittance  for  so  much  of  the  bills  or  drafts 
**  to  be  drawn  by  the  said  Don  Andres  Alvarez  Calderon  for  the 
ff  said  sunis,  so  to  be  paid  and  advanced  for  his  use  by  the  said 
P  Joseph  Donath  and  company,  as  aforesaid/' 

•  On  the  6th  day  of  July  1799,  Joseph  Bail  duly  underwrote 
'he  policy  for  the  defendants,  and  affixed  their  corporate  seal,  by 
vhich  they  insiu-ed  goods  on  board  the  Currier  outwards,  and  on 

rd  her,  or  any  other  good  American  vessel  home,  at  and  iirom 
'ladeiphia  to  the  Havanna  and  back  to  Philadelphia,  valued  at 
13,750  dollars,  for  a  premium  of  20  per  cent«  The  property  out 
ilas  warranted  to  belong  to  Don  Alvarez  Calderon  \  and  that  he 
pfed  all  necessary  passports  and  protections  for  himself^  suite,  and 
|iroperty,  from  the  British^  Spanish^  and  French,  ministers,  resi- 
fent  in  the  United  States.  It  was,  also,  stated  in  the  policy,  that 
[<ie  property  homewards  was  to  be  shipped  by  Don  Aharez  CaU 
Wfon^  or  by  his  order,  for  account  of  the  plaintiff;  but  if  the  re- 
[l&ittance  was  made  in  bills  of  exchange,  and  not  goods,  there 
I  Aould  be  a  return  of  7-^  per  cent,  of  the  premium.  The  premium 
I  was  duly  paid;  the  warranty  in  the  policy  contained  was  complied 
i*ith  and  performed;  the  policy  has  always  remained  in  the  pos- 
jiession  of  the  pWntiffs;  and  the  goods  were  shipped  and  consign- 
I  rtt  as  specified  in  the  invoice  and  bill  of  lading,  to  wit,  by  Jo- 
^A  Donath  &  Co.  "  for  Don  Alvarez  to  Peter  Blain^  or  his 

#  assipis,"  at  the  Havanna.  On  die  \9^June,  and  8th  July  1799, 
peplaintiflFs  wrote  two  letters  to  Peter  Blain,  the  plaintiff's  agent 
pamed  in  the  bill  of  lading,  inclosing  a  copy  of  the  contract  with 
ihn  Calderon,  and  desiring  him  to  secure  payment  before  the 
Vods  were  delivered;  io  which  letters  they  received  answers, 
«ted  respectively  the  18th  and  31st  of  October  1799,  stating  the 

,  ^fiisal  of  Don  Calderon  to  pay  the  drafts,  and  his  desire  that  the 
[f lidntifls  woidd  seek  redress  from  the  underwriters.  The  brig  Ctir^ 
\^^t  in  the  policy  named,  sailed  from  Philadelphia,  on  the  10th 
\-^7ulif  1799,  on  the  voyage  insured,  widi  the  property  insured 
I  <to  board;  and,  while  lawfully  prosecuting  the  voyage,  to  wit,  on 
*e  3l8t  of  July  1799,  she  was  captiu-ed  by  the  British  privateer 
Vol.  IV.  3  O  schooner  ^ 


:^ 


466  CA.BB8  RtTLZX)  AVD  AdJITBCED  IH  tVX 

1806.    schooner  Charlotte^  capudn  Thrifty  and  carried  into  Netv^l^Hli 

-^^m^  dence^  on  the  dd  dar  of  August  ensuing,  where  James  M^Kdm 

master  of  the  said  brig,  entered  a  protest.   The  brig  and    d| 

go  were  libelled  in  the  Vice  Admiralty  Court,  at  New^Prai 

denc€y  and  were   both  condenmed,  except  the  property  in  d 

EDlicy  insured,  touching  which  the  following  proceedings  wa 
ad  at  New^Provtdence.  i 

On  the  26th  of  Aumat  1799,  Don  Calderon  petitioned  d 
Court  of  Vice-Admiralty,  stating  that  he  was  possessed  of  pat( 

torts  from  the  British  minister,  &c«,  and  praying  restitution  1 
is  effects*  On  the  2d  of  September^  the  Judge  pronounced  sa 
tence,  which,  so  far  as  it  relates  to  the  present  quesdon,  eiq>ressc 
a  doubt  upon  the  construction  of  the  British  minister's  passpo*" 
and  directed  an  inquiry  to  be  made,  whether  it  was  the  minister 
intention  to  protect  the  effects  of  Don  Cakkron^  to  the  extei 
claimed.  (1)  On  the  12th  of  September  1799,  all  the  goods  we^ 

restord 

(l)The  opinion  of  the  Jud^  of  the  Court  of  Vice- Admiralty  ( Judg^  MTels^ 
upon  the  ^neral  character  and  operation  of  diplomatic  passports,  appears  sd 
ficiently  interesting,  to  justify  its  insertion  at  length. 

Dbcree.  "  The  only  shipment  in  this  vessel,  Uiat  has  occasioned  me  m 
**  hesitation,  is  that  of  Don  Alvarez.  This  g^tUman  is  a  Spanish  subject^  M 
'*  to  exempt  his  property  (of  the  value  of  eight  or  ten  thousand  dollars)  froi 
«*  the  usual  consequence  of  capture,  he  has  produced  a  paper,  which  hsj 
**  given  rise  to  no  small  argrument  and  discussion.  It  is  a  letter  of  licence  ftam 
*'  his  majesty's  ambassador  with  the  American  states,  Mr.  LhtoHf  by  wtaici 
**  the  commanders  of  vessels  of  war  are  requestad  to  allow  Don  Al^areM  .1$ 
•<  pass,  with  his  domestics,  baggage,  and  effectt.  It  is  said,  that  this  pMpcQ 
<<  from  its  language,  not  being  mandatory,  never  w^as  designed  by  Mr.  XMi 
'*  to  be  viewed  as  a  safe  conduct;  that  it  is  merely  an  expression  of  cirililyya 
*<  complimentary  act,  intended  to  procure  to  DonAhurcz  polite  treatment  sod 
**  to  protect  himself,  servants,  baggage,  and  the  customaiy  viatica^  or  articles 
**  necessary  for  his  use  during  the  voyage,  and  no  more;  but  by  no  means,  to 
*'  enable  him  to  carry  furniture,  carriages,  and  other  goods,  to  so  great  an 
*'  amount  as  the  propertv  in  dispute  i  that  the  document  is  not  in  the  usual 
*'  and  proper  form;  and,  Anally,  the  right  of  ambassadors,  to  protect  by  their 
*<  licences,  more  than  has  been  here  conceded  to  them,  has  been  contested*  <* 
**  the  ground,  that  it  would  defeat  the  operation  of  the  prize  act 

'*  The  safe  conduct  of  ambassadors  will  not,  I  apprehend,  be  of^en  thevi^ 
'' ject  of  consideration  here;  and  still  moi'e  rarely  will  it  happen,  that  there 
•*  will  be  any  gjreater  occasion  to  dispute,  or  deny,  the  privilege  claimed,  ths« 
4*  there  exisu  in  the  present  If,  however,  the  right  of  ambassadors  to  grant 
**  licences,  whei-eby  enemy,  or  contraband  goods,  may  be  protected  from  ei^- 
**  ture,during  their  passage  through  the  sovereign'sdominions(  which  is  the  cats 
«<  moi-e  especialljr  alluded  to  by  Bladettonc)  (1)  or  even  to  tlie  territories  of  the 
**  enemy,  which  is  the  case  here,  be  admitted' in  its  fullest  extent;  still  it  mwt 
**  be  granted,  tliat  to  insure  proper  respect  to  his  act,  attention  should  be 
^'  paid  to  the  forms  prescribed  or  recommended  by  the  writers  on  the  law  of 
**  nations;  I  mean,  as  Vattell  expresses  it,  to  enamerate,  and  categorically  ex- 
**  press,  every  thing  intended  to  be  comprehended.  Here  no  enumeration  bis 
**  been  made;  but,  instead  thereof,  a  word  has  been  inserted,  of  an  import  is 
*'  general,  that  it  may  be  construed  to  include  any  thitig  and  every  thing,  of  aiqr 
^  amount  and  of  any  kind. 

"  I  may,  I  trust,  without  derogating  in  the  least  from  the  respect  doe  to  hii  < 
''  excellency,  the  ambassador,  be  permitted  to  doubt,  whether,  vrhenhe  vri^ 

0)  1  W.  Ccw.  259,  2W. 
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■tofed  to  Dtm  Colder on^  on  his  giving  security^,  to  abide  the    1806. 
pl  decree,  except  a  trunk  of  valuable  articles,  which  had.  been  v^v«^ 
p.after  the  capture ;  and  for  which  the  judge  refused  to  make 
p  captors  responsible. 

(The    property   received   by   Don  Alvarez  Colder on^  in  con- 
l^ence  of  those  proceedings^  was  carried  by  him  to  the  Hoi^ 
inoy  but  never  delivered  to  die  said  Blain^  in  the  bill  of  lading 
itioned,  nor  accounted  for  to  the  plaintiff* 

the  31st  day  of  August  and  the  1st  of  October  1799,  the 
intifTs  abandoned  the  property  insured  to  the  defendants,  stat* 
in  the  former  letter,  particularly,  that  **  they  had  received 
Orders  from  Don  Calderon  to  do  so;"  and  thereupon  demanded 
kv,ment  for  a  total  loss '/which  the  defendants  refused  to  pay, 
^t  <^red  to  pay  an  average  loss  on  the  goods  damaged  and 
)len.  Don  Alvarez  Calderon  has  not  paid  to  the  plaintiffs  the 
de,  or  any  part  of  their  advances  before  mentioned :  and  no 
insured  on  the  homeward  passage,  has  been  shipped  by 
or  his  order,  for  aCcoimt  of  the  plaintiffs,  nor  hath  any  part  of 

[the  passport,  he  reaUy  meant  to  give  it  the  fbll  purport  of  which  it  is  sus* 
■^ptible. 

The  situation  of  Judges  of  the  Vice-Admirahy  Courts  is  well  known  to 
,  ir.  Litton.  If,  on  the  one  hand,  they  are  bound  to  respect  the  right  of 
ambassadors,  there  are,  also,  duties  to  fulfil  towards  those  who  claim  the 
■benefits  of  the  prize  act  And  hence  I  do  conclude,  that  in  extending  the 
Ifivileges  or  immunities  of  a  passport,  beyond  what  is  commonly  done,  he 
^Would  have  adopted  a  term  of  more  precise  and  determinate  signification, 
than  the  one  he  has  used.  Besides,  it  is  very  evident  that  Mr.  Bond^  the  con* 
Ml,  who,  I  dare  say,  did  see  this  Ucence,  and  who  ought,  and,  I  presume^ 
^ses,  know  better  than  any  person  here»  what  the  ambassador  really  intend- 
p^t  takes  no  notice  whatever  of  **  efftcu^  but  confines  his  consular  licence^ 
Of  pass,  which  he  granted  eight  oays  subsequent  to  that  of  Mr.  Liston,  to 

*  the  persons  and  baggage  m  Don  Almarez  and  his  servants.  Bon  Alwtress 
"  himself,  too,  by  insuring  so  carefully  against  capture,  seems  to  have  enter- 
"tained  a  different  opinion  of  this  safe-conduct  tX  Philadelphia^  fit>m  that 
"which  he  holds  in  this  place.  I  will  not,  though,  take  upon  me  to  say,  that  it 
**  is  not  possible,  but  that  Mr.  List<m  might  have  been  aware  of  the  purpose  to 
"  vhich  his  passport  was  intended  to  be  applied;  and  that  he  might  have 
H  kerned  this  a  fit  occasion,  for  the  exercise  of  the  extraordinary  powers  at- 
^tacbed  to  his  station  and  character.  If  this  prove  to  be  the  case,I  shall  dismiss 

the  libel,  and  leave  the  captors,  if  they  think  themselves  aggrieved,  to  seek 
^redress  elsewhere.  My  duty,  therefore,  in  the  first  place,  is  to  be  satisfied  of 
^  what  was  the  ambassador's  meaning.  For  this  purpose,  I  decree,  that  an 
^  exact  enumeration  of  the  articles  (exclusive  of  the  baggage,  the  books,  and 

every  thing  necessary  for  the  prosecution  of  his  voyage,  which,  if  it  has  not 

*  heen  done,  I  direct  may  be  immediately  given  up)  that  have  been  shipped 
^  ^y  Dan  MvareZf  be  made  out,  and  that  it  be  transmitted  to  his  excellency  the 
J  embassador,  with  a  request  that  he  would  certify  to  this  Court,  whether  any, 
^  or  what,  things  therein  specified,  were  intended  by  him  to  be  protected  from 
^  capture  by  his  licence.  In  making  this  enumeration,  1  trust  that  the  ^reat- 
^  «st  care  will  be  used  to  prevent  injury;  and  that  the  same  be  done  m  the 

P>«ience  of  some  person  appointed  by  the  claimaBt"(l)  ^ 

(I)  Upon  receiving  Mr.  Litton* t  explanatory  certificate^  the  wheU  of  the  pro* 
>^y  WM  ordered  to  be  restored  absohitely, 
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1806*    the  remittances  in  the  policy  mentioned,  been  made  in  biik 
^^v— ^  exchange. 

The  questions  for  ^e  opinion  of  the  Court  are,  .j 

1st.  Whether,  under  all  the  circumstances,  the  plaintiib  hadlii| 
hisurable  interest  in  the  property,  mentioned  in  the  policy,  oot 
and  home,  or  either?  2d.  Whether,  if  they  had  such  interest,  ii 
is  sufficiendy  insured  by  this  policy,  to  entitle  them  to  recover  k 
the  present  action,  as  for  a  total  loss?  3d.  Whether,  if  thejr  »| 
not  entitled  to  recover  as  for  a  total  loss,  they  are  entided  to  hqK 
cover  as  for  a  partial  loss,  and  to  what  amount  ?  4th.  Whedriir 
they  are  entided  to  a  return  of  premium  on  the  return  voj^ge^ 
and  to  what  amount? 

It  is  further  agreed,  that  the  judgment  of  the  Court  ahail  be 
rendered  by  them,  in  such  form  and  for  such  sum,  if  any,  at 
shall  be  best  calculated  to  effectuate  their  opinion  upon  the  fore* 
going  questions. 

The  cause  was  argued  in  March  term  1806,  by  Ltvv  and 
Dallas y  for  the  plaintiffs;  and  by  IngersoU  and  ffopiinson^  for  the 
defendants. 

For  the  plaintiffsy  it  was  insisted:  1st.  That  the  advance  and 
lien,  gave  them  an  insurable  interest  in  the  effects  of  Don  Cd^ 
deron;  Pari,  282.  1  BL  103.  1  Burr.  489.  Pari,  267.  269. 
8  T.  Rep.  154.  Pari,  11.  3  Burr.  1410.  Pari,  270.  8  T. 
Pep.  13.  1  Bos.  &?  PuU.  315.  323.  216.  6  T.  Sep.  478.  4B3. 
1  Marsh.  81.  91.  Ill,  112.  2  Bos.  &?  PuU.  240.  75.;  that  llie 
nature  of  their  interest  was  fiilly  communicated  to  the  defend- 
ants; that  they  had  taken  every  precaution  to  secure  the  lien,  by 
retaining  the  possession  of  the  effects,  and  consigning  them  t» 
their  agent  at  the  Havannay  to  be  delivered  to  Don  Caideron,  only 
upon  re-payment  of  the  money  advanced;  that  the  capture  toot 
from  the  plaintiffs  the  possession  of  the  property,  and,  widi  it, 
their  lien;  thereby  constituting  a  total  loss,  on  which  they  had  a 
right  to  abandon;  2  Burr.  694.  2  Emcrig.  188.  194,  5.  3  Poth. 
B.  3.  c.  3.  art.  1.  j.  3.  that  the  restitution  to  Don  Calderon  va$ 
not  a  restitution  to  the  plaintiffs;  but,  on  the  contrary,  was  de- 
structive of  their  possession  and  lien;  and  that  although  tho goods 
were,  in  fact,  afterwards  carried  to  the  Savanna  by  Dan  Cabk- 
ton,  they  were  never  delivered  at  the  port  of  destination,  to  the 
consignee  of  the  plaintiffs,  within  the  spirit  and  meaning  of  the 
policy,  any  more  than  if  they  had  been  carried  thidier  by  the  cap- 
tors. 2d.  That  the  defendants  have  virtually  acknowledged  the 
right  of  the  plaintiffs  to  recover,  by  offering  to  pay  an  average  loss 
upon  the  property  damaged  and  stolen.  3d.  Tiiat,  at  all  events, 
the  policy  contemplates  two  distinct  adventures;  to  wit,  an  out- 
ward cargo,  and  a  remittance,  either  in  cargo,  or  in  bills  of  ex- 
change (providing,  in  the  latter  case,  for  an  aUttement  of  seven  and 
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'  per  cent,  premium)  and  as  no  risque  lias  been  run  of  either    1806» 
1,  upcm  the  return  voyage,  there  should  be  a  proportional  re- 
1  of  premium*    /Vjri/36r.  (5  edit.)  S77^  8.  3  Burr.  1237.  3 
nfu  564k.  567.  569*  561  to  S71.  1  Bos.  &f  PulL  172. 

For  the  defendants^  it  was  insisted,  1st.  That  their  contract  was 

ith  Dan  Calderon^  through  the  agency  of  the  plaintiffs;  that  the ' 

Ss  never  had  an  insiunble  interest,  or,  if  they  had,  they  have 

insured  it;  for,  the  insurance  is  made  on  the  effects  of  Don 

ony  on  his  account  and  risque;  and  although  they  are  con* 

ed  to  BlaiHy  at  the  Savanna^  it  is  expressly  ^  for  Don  Calde* 

fon;*^  1  Ld.  Raym.  27 U  12  Mod.  156.  that  there  was  no  idea  of 

^lien,  in  the  origin  of  the  transaction,  but  a  perfect  reliance  on 

ilhe  honour  of  Don  Odder  on;  that  although  two  persons  may  in* 

ware  diatioct  interests  in  the  same  subject,  it  must  be  upon  dis- 

lintt  contracts,  and  for  distinct  premiums;  and  diat  Don  Caideron^ 

h  case  of  a  legal  loss,  might  have  sued  on  the  policy,  though  he 

had  paid  bis  debt  to  the  plaintiffs;  and  thus  if  they  might  sue, 

dieir  debt  not  being  paid,  two  interests  would  be  insured  by  die 

I  lame  contract,  for  a  single  premium.    2d.  That  the  defendants 

iJbad  complied  with  their  contract,  the  property  being  restored  to, 

pAod  remaining  in,  the  possession  of  its  owner,  for  whom  the  in* 

mnmce  was  made,  at  its  port  of  destination;  and  that  the  insu* 

nsice  was  against  the  perils  of  the  sea,  and  of  war,  but  it  was 

lM  an  insurance  against  the  misconduct  of  Don  Calderon^  in  re* 

jfttning  the  property,  without  paying  the  debt.    3d.  That  the 

Wo^ge  was  entire;  for  an  entire  premium  of  twenty  per  centum^ 

'varying  the  amount  of  the  premium,  but  not  the  entirety  of  the 

voyage,  according  to  the  manner,  in  which  the  returns  should  be 

"aade.  Pari.  440.  S77.  2  Marsh.  572.  Doug.  751. 

The  cause  was  held  under  advisement,  until  the  17thof  ycnwi- 
flry  1807",  when  the  opinions  of  the  Judges,  who  had  heard  the 
argument,  were  delivered. 

TilohmaV,  Chief  Justice.  My  opinion  on  the  first  point  will 
^  iiendered  unnecessary,  by  the  opinion  which  I  shall  deliver  on 
the  second  point;  because,  granting  that  the  plaintifis  possessed  an 
AsuraUe  interest,  I  am  of  opinion  that  it  clearly  appears  from  the 
filets  stated,  that  they  ordered  no  insurance,  and  that  no  insurance 
^^  made  for  them,  in  any  other  capadity,  than  as  agents  of  Don 
'^arez  Caideron:  consequendy,  they  cannot  recover  for  a  total 
^9  as  Don  Alvarez  Caideron  has  accepted  that  part  of  the  pro- 
.  petty  which  was  saved,  and  thereby  made  his  election  to  claim 
^^  for  a  partial  loss.  The  instructions  of  the  plaintiffs  for  effecting 
Ac  insurance,  were  to  insure  expressly  for  and  on  behalf  of  Don 
^arez  Caideron*  It  is  true,  they  insured  only  13,750  dollars, 
^ough  the  whole  effects  of  their  principal  amounted  to  18,733 

dollars; 
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1806.    dollars;  and  they  give  the  reason,  that  13,750  dollars  cc 
U-v*»^  the  amount  of  their  advances,  including  premium,  commia 

&c.  The  defendants  might  well  suppose,  that  the  plaintiff's  w^ 
to  hold  this  policy  for  their  own  security,  in  case  of  loss,  alt' 
the  insurance  was  made  for  Don  Alvarez  Calderon\  and  that 
Was  the  fact,  appears  from  the  agreement,  dated  the  1 1th  of  ^a 
17d9«  But  it  is  not  stated,  that  this  agreement  was  disclosed! 
the  /defendants:  on  the  contrary,  there  is  one  circumstance  -wk 
goes  far  towards  convincing  me  that  no  such  disclosure  was 
It  is  this:  By  the  agreement,  the  outward  cargo  was  to  be^ 
the  risk  of  Don  Alvarez  Colder on\  but  the  memorandum  at  i' 
foot  of  die  policy, contains  a  covenant, that  the  inward  cargo  she 
be  shipped  on  account  of  the  plaintiiis.  The  platntiffk  contencl 
that  they  had  a  lien  on  the  goods,  and  that  it  so  appears  by  tbi 
bill  of  lading,  and  their  letter  to  Mr*  Blain*  But,  in  my  opinicril 
those  papers  prove  directly  the  contrary.  By  the  bill  of  lading,  the 
goods  are  deliverable  ^or  Don  Alvarez  Calderon^  to  P.  Blain;  sa 
Siat  Don  Alvarez  Calderon  might  have  compeUedJB/itfi'n  to  give  hiia 
possession  of  the  goods,  before  the  expiration  of  the  fifteen  davs^ 
which  were  allowed  for  payment  of  the  plainuifis*  dentiand.   llie 

SlaintifTs,  in  their  first  letter  to  Blatn^  declare  that  the  respectaU^ 
ty  of  Don  Alvarez  Colder on^s  character  was  a  sufficient  guarsn- 
tee,  ior  the  honourable  execution  of  his  agreement.  And  even  in 

^  their  second  letter,  although  they  began  to  apprehend  difficidty 
fTX)m  the  capricious  temper  of  the  Don,  they  gave  no  intima  " 
of  any  expecution,  that  their  agent  should  hold  the  goods  till  1 

.  received  payment  of  their  demand- 
Suppose  Don  Alvarez  Calderon  had  paid  the  plaintiff's  accoun 
can  it  be  contended,  that  he  could  not  recover  for  his  own  use,'! 
on  this  policy,  the  amount  of  the  loss^  that  he  has  actually  sustain- 
ed? And,  if  he  could,  does  it  not  inevitably  follow,  that  the  plain- 
tiffs cannot  recover^ir  their  own  use?  If  they  can,  one  insurance 
effected  for  one  premium,  may  be  made  to  cover  two  different  in- 
terests, vested  in  different  persons.  Besides,  the  plaintiffs  attempt^- 
most  unreasonably,  to  make  the  defendants  answerable  for  atiskt  \ 
which  they  never  meant  to  run;  that  is,  for  the  integrity  and  good 
conduct  oi  Don  Alvarez  Calderon*  And  after  that  gendeman  ha» 
received  the  property,  which  was  restored  to  him  by  the  BrHM 
Court  of  Admiralty,  the  defendants  are  called  on  to  answer  fciC 
It,  as  being  lost.  To  render  the  impropriety  of  this  demand  the 
more  complete,  the  plaintiffs  made  the  abandonment,  on  which 
they  found  their  claim,  expressly  by  order  of  Don  Alvarez  Catdc' 
roru  Nothing  can  be  clearer  than  that  the  plaintiffs,  throughout 
the  whole  of  the  transaction  of  this  insurance,  acted  not  for  them* 
selves,  but  as  the  agents  of  Don  Alvarez  Calderon. 

3d.  On  the  third  point  there  is  no  difficult}%  Undoubtedly,  the 
plaintifis  may  recover  for  the  partial  loss,  sustained  by  Don  Jk^ 
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^fCalderan*  The  defendants  do  not  d^ny  it.  I  presume  the  1806'. 
ties  can  easily  adjust  this  loss.  Indeed,  I  understood  so,  irom  v,«*v— ^ 
Kt  fell  firom  Mr.  Levy^  in  the  course  of  his  argument. 

The  last  question  in  this  case,  is,  whether  the  ptaintifTs 
entided  to  a  return  of  any  part,  and  how  much,  of  the  pre- 
m?  The  general  rule  is,  that  where  the  voyage  is  entire^  and  the 
has  once  commenced^  there  shall  be  no  return  of  premium.  But 
et»,by  the  course  of  trade,  or  the  agreement  of  the  parties,  the 
tge  is  divided  into  distinct  parts;  and,  on  one  of  these  parts,  no 
has  been  run,  there  shall  be  an  apportionment  of  the  premi- 
and  part  shall  be  returned.  A  voyage  may  be  entire,  though 
ship  is  to  go  to  a  number  of  different  places,  and  to  take  in 
frent  cargoes.    But  if,  in  the  contract  of  insurance,  there  are 
ain  contingencies  introduced,  which,  at  certain  periods  of  the 
fiij^ge,  may  operate  so  as  to  make  the  insurance  void^  it  has  been 
lonsidered,  that,  in  such  cases,  the  voyage  may  be  supposed  to 
y^t  been  divided,  in  the  contemplation  of  the  parties,  into  dis- 
loct  parts.    As  in  the  case  of  Stevenson  v.  Snow^  which  was  an 
psorance  of  a  ship  *'  at  and  from  London  to  Halifax^  warranted 
b  depart  with  convoy  from  Portsmouth*^'*  The  convoy  was  gone, 
Wore  the  ship  arrived  at  Portsmouth;  and  by  the  judgment  of 
fLord  Marutjield^  and  the  whole  Court  of  King's  Bench,  there  was 
[t  return  ot  part  of  the  premium.    In  the  case  before  us,  it  ap- 
irs  to  have  been  in  contemplation  of  the  parties,  that  on  the 
fage  from  the  Havanna  home,  there  might  be  contingencies, 
Bch  would  either  avoid  the  policy,  for  that  part  of  the  voyage, 
lessen  the  risk,  so  far  as  to  require  a  part  return  of  premium, 
le  goods  shipped  on  the  outward  voyage,  are  warranted  to  be 
propefiy  of  Don  Alvarez  Calderoru  It  was  doubtful,  whether 
toy  goods  would  be  shipped  on  the  inward  voyage.    If  a  remit- 
tance was  made  in  bills  of  exchange,  there  was  to  be  a  return  of 
seven  and  a  h^lS  per  cent.^  part  of  the  premium.    If  goods  were 
"^  ped,  they  were  warranted  to  be  on  account  of  the  plaintiffs, 
sems  to  be  the  spirit  of  this  agreement,  that  the  voyage  may 
iivided;  and  that  if  no  goods  were  shipped,  there  should  be  a 
turn  of  seven  and  a  Iwii  per  eent. 
On  the  whole  of  the  case,  I  am  of  opinion,  that  the  plaintiffs 
Ive  entided  to  recover  for  a  partial  loss,  and  a  return  premium 

C seven  and  a  half  per  cent.^  with  interest  frdm  the  commence- 
'Qt  of  the  action.   I  do  not  think,  that  they  should  be  allowed 
iiiterest  for  a  longer  time,  because  they  demanded  more  than  they 
>ere  entitled  to,  and  have  put  the  defendants  to  the  expense  of 
I  contesting  their  claim  for  a  total  loss. 

;  Ve  ATEs,  Justice^  being  indisposed,  sent  his  opinion,  in  wridng, 
I  to  the  Court,  and  it  was  read  by  the  prothonotaiy.  He  concur- 
I  i^ed  in  the  decision,  that  the  plaintiffs,  were  entiUed  to  recover 
;^  partial  lo^s,  for  the  goods  lost  and  damaged;  but  he  consi- 
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1806*    dered  the  voyage  as  entire,  and,  consequently,  was  opposed  ( 
the  claim,  for  a  return  of  premium. 

Smitb,  and  Bracrenridge,  Justices^  concurred,  generaft 
in  the  sentiments  delivered  by  the  Chief  Justice. 

And  judgment  was  entered  for  the  plaintifia,  accordingly;  d 
quantum  to  be  calculated  by  the  parties.  (1) 

(1)  On  the  question  of  intereat»  DaUat  took  Uie  liberty  of  suflpgestin^ 
the  Court,  aAer  the  opinions  were  delivered,  that  the  practice  had  untfoni 
been,  to  allow  interest  on  the  amount  actually  recovered,  upon  the  expinjti 
of  30  days,  after  depositing  the  proofs  of  loss;  and  that,  on  principle,  thei 
^erwriters  could  only  discharge  themselves  fron  interesit,  or  costs,  by  a  ta 
der,  or  pa>7nent  into  Court,  of  the  sum  due.  But  the  Chief  Justice  answoe 
that  the  subject  had  been  considered,  and  was  now  decided 
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September  Term  1788. 


(1)  W.  B.  Surviving  Partner,  &€•  Appellant,  'oerstis  Lati- 
mer,  Respcmdent. 

THE  facts,  arguments,  and  principles,  involved  in  the  discus- 
sion of  this  cause,  were  stated  by  the  first  commissioned 
Judge,  in  the  following  terms: 

Dickinson,  J.  An  action  of  trover  was  brought  by  the  appel- 
lant and  his  partner,  in  the  Court  of  Common  Pleas,  m  Kent^  for 
the  brig  Endeavour  and  her  cargo.  There  was  a  general  verdict 
and  a  judgment  for  the  plaintiiF,  in  that  Court.  The  cause  was  then 
removed  into  the  Supreme  Court,  by  a  writ  of  error,  and  there 
the  judgment  of  the  Court  below  was  reversed.  The  appeal,  in 
this  cause,  is  from  that  judgment  of  reversal. 

Upon  the  trial,  in  the  County  Court,  the  plaintiiT  gave  in  evi« 
dence,  ^^  that  the  defendant,  as  marshal  of  the  admiralty,  appoint- 
^  ed  Ralph  Walker  to  take  the  brig  and  cargo  into  his  care  and 
*^  possession;  that  he  did  so,  and  continued  possessed  thereof 
«  until  they  were  replevied,  by  virtue  of  the  writ  of  replevin,  in 
^^  the  judgment  hereafter  mentioned;  and  that  the  defendant,  by  a 
^^  warrant  in  writing,  appointed  John  Dawson^  deputy-marshal, 
"  &c." 

(1)  I  have  been  presented  with  the  report  of  this  case,  and  of  the  next,  by 
the  learned  and  venerable  judge,  who  pronounced  the  judgments  of  the  Court; 
and  their  intrinsic  merit,  as  well  as  the  respect  due  to  the  judge,  must  render 
an>  apology  for  their  publication  unnecessary. 

Vol-  IV.  a  TYtt 
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irflS.  The  plaintiff  then  offered  in  evidence,  the  record  of  an  acdoo| 
u-v*^  of  replevin^  brought  by  him  and  his  deceased  partner  against  the 
said  Walker  and  others,  to  February  term  1782,  upon  which  ac- 
tion a  judgment  was  entered,  at  the  same,  term,  by  default,  for 
the  said  brig  and  cargo.  The  defendant,  by  his  counsel,  objected 
to  the  same,  inasmuch  as  he  was  not  a  party  to  the  action  of  re* 
plevin;  but  the  Court  over-ruled  the  objection.  To  this  opinion 
of  the  Court,  the  defendant's  counsel  tendered  a  bill  of  excep- 
tions, that  was  sealed  by  the  Judges,  in  which  the  facts  beforc- 
tnentioned,  were  stated. 

Upon  the  same  trial,  the  defendant  gave  in  evidence, "  the  tran* 
"  script  of  the  proceedings  in  the  Court  of  Admiralty,  by  which 
"  it  appeared,  that  the  brig  Endeavour  and  her  cargo,  had  been 
"  condemned  in  the  said  Court,  as  lawful  prize,  to,  and  for  the 
**  use  of,  the  captors,  and  had  been  sold  by  the  defendant,  as 
*'  marshal  of  that  Court,  under  that  decree.  The  plaintiff,  bf 
*'  his  counsel,  objected  to  the  operation  of  said  condemnation, 
^^  inasmuch  as  the  said  Court  of  Admiralty  had  not  jurisdicdon, 
^  "  the  said  brig  and  cargo  being  taken  and  seized,  as  prize,  at 

**  Whitehall  landing,  in  Little  Duck  creek,  in  the  body  of  Kent 
"  county,  and  belonging,  at  the  time  of  seizure,  to  citizens  and 
*'  inhabitants  of  the  said  county,  which  objection,  the  Court  held 
"  to  be  sufficient,  for  the  causes  above  stated."  To  this  q>ini(m 
of  the  Court,  the  defendant's  counsel  tendered  a  bill  of  excep 
tions,  afterwards  duly  sealed,  in  which  the  particulars,  before  re- 
cited, are  set  forth. 

The  capture  was  made,  during  the  late  war,  in  Deeemher  1781. 
It  is  contended,  by  the  counsel  for  the  appellant,  *^  that  the  ac- 
**  tion,  in  this  case,  against  the  officer  of  the  Court  of  Admiralty, 
/'  is  maintainable,  and  two  principal  points  are  insisted  on:  1st 
*'  That  the  Court  of  Admiralty  Aae/no^  jurisdiction;  and,  2d.  That 
*'  if  that  Court  A^^ jurisdiction,  yet  the  judgment  in  replevin^  sub- 
*'  sequent  to  the  decree  of  condemnation,  is  an  affirmance  of  pro* 
"  perty  in  the  appellant,  of  which,  as  such  an  affirmance,  we  arc 
**  bound  to  take  notice,  and  thereby  to  be  concluded." 

With  respect  to  xhcjirst  principal  point,  it  is  urged,  *•  that  the 
"  Admiralty  had  not  jurisdiction  by  any  principle  of  law y  because 
*'  its  jurisdiction  extends  only  to  acts  done  upon  the  hi^  seas; 
*'  and,  in  cases  of  capture,  is  governed  by  the  law  of  nations^ 
*'  which  can  apply  onlt/  to  questions  between  citizens,  or  subjects, 
"  of  different  states,  or  kingdoms;  that  it  had. not  jurisdiction 
*'  under  any  resolutions  of  congress^  because  they  do  not  reach  to 
*-'  the  present  instance;  that  there  was  but  a  bare  intent  to  offend; 
"  and  that  the  legislature  of  this  state  had  directed  a  particular 
*'  mode  of  proceedings  in  every  such  instance,  by  the  act  of  asscm- 
"  blv  passed  on  the  20th  day  of  May  1778." 

A  great  number  of  cases  has  been  read,  in  order  to  show 
tliat  the  jurisdiction  of  the  Admiralty,  extenda  only  to  acts  done 

upon 


Digitized  by 


Googk 


OF  THE  State  of  Delaware*  iii 

;Upoti  the  high  seas.  The  same  answer  may  serve  for  every  one  1788. 
of  them ;  they  all  relate  to  causes  civil  and  marine^  and  not  to  ^^— v-i^ 
causes  of  prize*  The  question,  "  prize,  or  no  prize,  belongs  to  the 
*'  jurisdiction  of  the  Admiralty,  whether  the  capture  be  upon  the 
^  high  seas,  in  ports,  rivers,  or  within  the  bodif  of  a  coxtntijm^ 
It  is  not  necessary  to  inquire  how  far  this  doctrine  may  be  ex- 
tended. Xhe  cause  now  to  be  determined,  is  of  a  capture  upon  a 
navigable  water.  The  decisions  in  the  cases  of  Le  Caux  v.  Eden^ 
Undo  V.  jRodney  and  another^  Brown  and  Burton  v.  Francklyn^ 
atnd  Key  and  Hubbard  v.  Pearce^  have  removed  every  doubt  upon 
this  heacL 

The  other  branch  of  this  objection  is,  "  that,  in  cases  of  cap- 
**  ture,  die  Admiralty  is  governed  by  the  law  of  nations^  which 
*'  can  apply  only  to  questions  between  citizens  or  subjects  of  dif 
^^  f event  states  or  kingdoms^" 

The  law  is  as  clear  upon  this,  as  upon  the  former,  part  of  the 
objection. 

Whedier  it  be,  that,  in  time  of  war ^  the  usual  forms  cannot  be 
observed;  or,  that  persons,  engaged  in  enterprises  favourable  to 
enemies,  are  considered  as  connected  with  them  in  councils  and 
interests;  or  that,  as  the  welfare  of  a  society  depends  on  the  is- 
sue of  die  war,  therefore,  the  endeavours  of  the  well  affected, 
amidst  uncertainties  and  dangers,  to  guard  the  public  happiness, 
give  a  peculiar  sanction  to  their  exertions,  it  is  evident  that,  upon 
captures  as  prize^  the  admiralty  proceeds  against  the  property 
taken,  though  it  belongs  to  citizens  or  subjects  of  the  state  or 
kingdom,  by  the  authority  of  which  the  Court  is  established.  .If 
this  rule  be  deemed  essential  to  the  general  weal,  in  common 
wars,  arising,  perhaps,  from  disputes  about  borders,  distant  terri- 
tories, or  commercial  benefits,  how  much  more  occasion  is  tlierc 
for  such  vigilance  and  strictness,  in  a  war  like  the  last,  a  war  of 
invasion,  piercing  into  the  heart  of  a  country,  and  involving  in 
its  events  the  freedom  of  a  whole  people,  and  their  posterity. 

hi  the  cases  before  referred  to,  not  to  mention  any  more,  Brown 
'Wid  Burton  were  English  subjects,  and  ^^^  and  Hubbard y  Le 
Caux  and  Lindo^  were  British  subjects. 

Thus  that  law,  from  which  our  jurisprudence  is  derived,  ^2) 
stands  established,  by  a  multitude  of  judicial  determinations,  ior 
several  ages.  The  Courts  of  Admiralty,  in  these  states,  proceed  in 
the  same  manner.  The  Court  of  Admiralty,  in  this  state,  condem- 
ned a  vessel,  taken  inyones^s  creek,  within  the  body  of  Kent  county^ 
and  belonging  to  an  inhabitant  thereof;  (3)  yet  no  objection,  that 

(2)  By  the  25th  section  of  our  constitution,  "  the  common  law  of  Englemd, 
"  and  so  much  of  the  statute  law  as  has  been  heretofore  adopted  in  practice, 
"  shall  remain  in  force,  unless  they  shall  be  altered,  &c." 

(3)  The  facts  here  mentioned,'  that  the  vessel  was  taken  in  yonaU  creek, 
wifAin  the  body  of  Kent  county ^  and  belonged  to  an  inhabitant  theredf,  were  stated 
in  the  libel  of  Barret  ^nd  others. 
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1788.    we  have  eve^  heard  of,  was  made  to  the  jurisdiction  of  the  A^ 
y^m^mmJ  miralty. 

Here  it  may  be  proper  to  recollect,  that,  in  the  present  instsBKe^ 
the  Court  of  Common  Pleas  expressly  held  the  objection  of  thfli 
appellant's,  then  plaintifTs,  counsel,  against  the  operation  of  dbe^ 
condemnation  in  the  Admiralty,  ^^  to  be  sufficient,  because  thati 
**  Court  had  no^  jurisdiction,  inasmuch  as  the  brig  and  cargo  were ' 
^^  taken  and  seized  as  prize,  at  Whitehall^  in  Uttle  Duck  creek^J 
^*  in  the  body  of  Kent  county^  and  belongings  at  the  time  of  seimr^^ 
'^  to  citizens  and  inhabitants  of  said  county.'* 

The  next  allegation  of  the  counsel  for  the  appellant  is,  ^  thafci 
"  the  Court  of  Admiralty  had  not  jurisdiction  under  any  resolu- 
"  tions  of  congress;"  particularly  referring  to  those  of  the  25& 
of  November  177 S^  and  the  23d  of  March  1776. 

The  second  of  the  resolutions,  in  November y  provides,  that  *^  ail 
'^  transport  vessels,  in  the  British  service,  &c*  and  all  vessels,  r# 
"  whomsoever  belongings  that  shall  be  employed  in  carrying  pro- 
*^  visions^  &c*  to  the  British  army  or  navy,  &c.  shall  be  liable  to 
"  seizure,  and,  with  their  cargoes,  shall  be  forfeited.'*  By  the 
fourth,  it  is  *'  recommended  to  the  legislatures  of  the  Untied 
"  Colonies s  to  erect  Courts  of  justice,  or  give  jurisdiction  to  the 
^^  Courts  now  in  being,  for  determining  concerning  the  captures 
^^  to  be  made  as  aforesaid,  all  trials  in  such  cases  to  be  had,  by  a 
^^Jury^  &c."  By  the  fifth,  ^^  all  prosecutions  shaU  be  commenced 
^^  in  the  Court  of  that  colony,  in  which  the  captures  shall  be 
^*  made ;  but  if  no  such  Court  be,  at  that  time,  erected,  in  the 
^'  said  colony,  or  if  the  capture  shall  be  made  071  open  seoj  then 
^'  the  prosecution  shall  be  in  the  Court  of  such  colony  as  the 
*^  captor  may  find  most  convenient,  &c."  By  the  sixth,  ^^^  an  ap- 
^^  peal,  in  all  caseSy  shall  be  allowed  to  congress,  or  such  persons 
**  as  they  shall  appoint,  &c." 

By  the  fifth  of  the  resolutions,  in  March^  it  is  determined, 
^^  that  all  vessels,  &c.  belonging  to  the  inhabitants  of  Great  Brt* 
^^  toin,,as  aforesaid,  and  all  vessels^  which  may  be  employed  in 
**'  carrying  supplies  to  the  ministerial  armies,  which  shsdl  happen 
"  to  be  taken  near  the  shores  oj  any  of  these  colonies^  by  the  peo* 
"  P^^  9f  '^^  country s  or  detachments  from  the  army^  shall  be 
"  deemed  lawfid  prize;  and  the  Court  of  Admiralty  ^  within  the 
^^  said  colony,  is  required,  on  the  condemnation  thereof,  to  ad- 
*'  judge  payment  of  charges,  and  distribution,  &c." 

It  is  said,  ^^  that  if  the  words  ^  all  vessels^  and  ^  all  vessels  to 
**  whomsoever  belongings  can  be  constnied  to  extend  to  vessels 
**  owned  by  inhabitants  of  the  United  States^  then  colonies,  yet 
"  the  first  set  of  resolutions,  wholly  respects  a  condemnation 
**  upon  trial  by  jtiry^  and  the  second  set,  captures  *  near  the 
**  shoresi  of  any  colony ^  circumstances  very  different  from  those 
^^  of  the  present  instance;  and  both  sets  have  regard,  solely,  to 
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vessels  employed  in  carryingy  Sec."  though  here,  at  most,  was    1788. 
only  a  design  of  carrying."  V^p-y— ^ 

The  best  way  of  discovering  how  far  arguments,  deduced  from 
solutions  of  congress,  can  be  applied  on  this  occasion,  will  be, 
\  consider  them,  not  separately,  but  conjointly,  as  forming  a 
rstem,  that  existed  in  force  at  the  time  of  the  transaction. 
On  Ae  8th  of  January  1780,  long  before  the  capture  of  the 
\ndecto(mry  it  was  resolved,  by  congress,  **  that  the  trials  in  the 
Courts  of  Admiralty,  in  cases  of  capture,  be  according  to  the 
'^^og^  ofnationsy  and  not  by  jury. ^^  It  does  not  appear  that  any 
ther  material  part  of  the  foregoing  resolutions  in  177 S  and  1776, 
ras  repealed.  Thercfore,the  powers  intended,in  those  resolutions, 
>  be  exercised  by  the  Courts  of  Admiralty,  remained.  Only  the 
tiode  of  exercising  them  was  altered.  The  obligation  of  any  of 
liese  resolutions  has  not  been,  and  will  not  be,  denied.  Of  course, 
he  exception  taken  to  the  resolution  of  1775,  does  not,  in  any 
Qanner,  impeach  the  regularity  of  the  proceedings  in  this  cause. 

As  to  the  exception,  founded  upon  these  words,  in  the  resolu- 
ions  of  1776,  "  near  the  shores  of  any  of  the  colonies;'"  (4)  it 
irould  be  a  very  singular  distinction,  if  vessels,  engaged  in  hostile 
Mrojects,  should  be  liable  to  seizure  and  condemnation,  below  the 
nouth  of  a  river  or  creek,  and  should  gain  protection,  by  entering 
into  it  for  the  very  purpose  of  more  effectually  carrying  them  on ; 
KspeciaUy  if  it  be  considered  that  congress  certainly  intended  the 
resolutions  of  1775,  and  1776,  to  agree  and  co-operate.  They 
iid  not  undertake  to  say,  that  "  the  shores*^  of  any  colony,  were 
the  limits  of  that  colony;  and  they  expressly  speak,  in  the  5th 
resolution  of  1775,  of  captures  made  **  m"  a  colony. 

The  exception  taken  against  both  sets  of  resolutions,  states, 
that  **  diey  have  regard  solely  to  vessels  employed  in  carryings 
&c.  and  that  here,  at  most,  was  only  a  design  of  carrying;"  or,  m 
other  words,  that  the  offence  was  not  committed,  but  only  in- 
tended. (5) 

On  the  other  hand,  it  is  set  forth  by  the  judge  in  his  decree, 
diat  the  fixed  design  of  the  appellant  and  his  partner,  through  all 
the  transactions  relating  to  this  vessel,  was  to  carry  her  and  her 
cargo  to  New-Torky  then  in  the  possession  of  the  British  fleet 
and  army ;  and  that  they  had  obtained  a  passport  from  the  ad- 
miral, who  was  there,  for  this  purpose ;  and  it  appears,  from  the 
plea  and  answer  of  the  appellant,  in  the  Court  of  Admiralty,  and 
from  other  parts  of  the  proceedings,  that  the  brig  Endeavour  had 

(4)  The  libel  of  Barret  and  others,  a||r«^inst  the  vessel  taken  in  yune  irrS, 
and  afterwards  condemned^  stated,  that  she  was  taken  "  in  yones^*  creek,  and 
"  near  the  mouth  thereof,  in  Kent  county."  This  libel,  also,  set  forth  the  resolu- 
^n  of  congress  on  the  23d  of  March  1776,  as  the  foundation  of  the  prosecu- 
tion. 

(5)  The  intention  of  supplying  an  enemy,  manifested  by  such  circumstances 
*3  in  this  case,  is  clearly  criminal  at  common  law.  Fo:ter,  217. 
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17B8.   been  purchased  at  Lewes^Town^  brought  into  lAule  Duck  credj 

Smmym^  AS  far  up  as  Barker* s  landing,  had  there  received  a  considcniil 

part  of  her  cargo,  and  then  went  down  several  miks  to  die  pU 

where  she  was  captured*    If  she  was  going  to  Nexv-Tork^  sun! 

she  Mras  "  employed  in  carrying  supplies  to  the  British  army."] 

This  point  has  been  deemed  very  important,  and  manyii 
genious  arguments  have  been  offered  upon  it.  One  remail  msji 
perhaps,  throw  some  light  upon  the  subject.  { 

Whether  the  Endeavour  was  "  employed  in  carrying  suppU 
'*  to  the  British  army,''  is  a  question  of  yac^  This  Court  tstt&i 
sitting  to  correct  errors  in  lawy  ^^  as  was  allowed  under  the  oM 
"  government  in  the  last  resort,  to  the  king  in  counciL"  (6)  TTij 
cause  now  depending,  comes  before  us,  after  a  removal  into  tU 
Supreme  Court,  by  a  writ  of  error,  upon  a  general  verdict,  aai 
a  judgment  thereon  below.  Must  there  not  be  some  great  dcval 
tion  from  legal  principles,  in  the  method  proposed  for  the  decij 
sion  of  diis  business,  since  it  leads  to  so  extraordinary  a  coodni 
sion,  that,  instead  of  being  judges  to  determine  what  the  law  isj 
we  are  in  a  case  thus  circumstanced  to  become  an  imperfea  joiyi 
for  the  re-trial  of  a  matter  of  fact?  i 

The  last  objection  of  the  appellant's  counsel,  comprehended iii 
the  first  principal  point,  is^  ^^  that  the  legislature  of  this  state,  hd 
"  directed  a  particular  mode  of  proceedings  in  every  such  iostancf 
"  as  the  present,  by  an  act  of  assembly,  passed  on  the  20didayol 

«  May  irre." 

By  that  act,  "  all  provisions  and  supplies  loaden  on  board  an) 
**  vessel,  or  other  carriage,  in  any  place  or  port  within  the  state, 
**  to  the  intent.  &c.  to  be  conveyed,  &c.  to,  or  from,  the  encnrtj 
"  &c.  shall  be  forfeited,  with  the  craft,  &c.  carrying  the  same,  tfl 
"  the  use  of  the  captors ;  and  two  justices  of  the  peace,  of  die 
"  county  where  such  capture  happens,  may  adjudge  a  forfciturej 
"  and  order  sale,  &c." 

Proceedings  have  been,  accordingly,  had,  at  least,  in  one  i» 
stance,  at  New-Castlcy  in  July  1782. 

At  the  time  of  making  this  law,  the  Court  of  Admiralty  wa| 
subsisting  in  this  state.  Public  acts,  and  dates,  may  here  be  m« 
terial.  In  less  than  four  months  after  ehe  resolutions  in  Mard 
1776,  the  declaration  of  independence  was  made.  In  less  thai 
three  months  from  that  time,  with  the  same  spirit  of  federalismi 
that  has,  on  so  many  occasions,  directed  the  conduct  of  thi^ 
state,  (7)  our  constitution  was  framed,  candidly  recognizmg  tiif 
authority  of  "  resolutions  of  congress,"  and,  among  odier  thlngfj 
requiring  "  a  judge  of  admiralty."  A  judge  was  soon  after  ap* 
pointed.  It  is  not  to  be  supposed,  diat  in  the  long  interval,  be^ 
tween  November  177 S^  when  congress  recommended  the  estahj 

(6)  Woi-ds  of  the  act  of  assembly  establishing  the  Court  of  Appeals. 

(7)  The  constitution  was  agreed  to,  the  10th  oi  Sefftember  1776. 
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ihanent  of  Courts,  for  condemnation  of  captures,  taken  in  any    1788. 
irt  of  united  America j  as  well  as  elsewhere,  till  May  1778 j  when  v**v*-> 
is  act  of  assembly  was  made,  there  was  no  Court  here,  vested 
Eth  correspondent  powers.    The  Court  of  Admiralty  had  cog- 
iaance  in  such  cases.    Principles  of  law,  and  the  circumstances 

four  situation,  required  that  it  should  have  cognizance. 
In  that  act  are  no  words  that  positively,  or  by  necessary  impli^ 
btion,  take  away  any  authority,  then  existing  in  another  tribu- 
hL  The  general  assembly  might  think  it  adviseable,  in  aid  of 
bat  authority,  to  diffuse  the  jurisdiction,  given  by  the  '  act, 
pioaghout  every  part  of  the  state,  among, the  justices  of  the 
bace,  as  the  offences  might  be  numerous,  and  it  would,  some- 
bies,  be  exercised  upon  occasions  of  very  trifling  moment.  The 
Iw  is  clear,  that  where  a  Court  has  jurisdiction  in  certain  cases, 
bd  afterwards  jurisdiction  therein  is  given  to  another  Court,  this 

r'ision  is  only  cumulative,  not  privative ;  it  does  not  abrogate 
authority  of  the  first;  but  both  have  a' concurrent  jurisdic- 
ibn.  Black.  89,  90. 

There  was  another  question,  moved  in  the  course  of  argument, 
hat  seems  not  properly  referable  to  either  of  the  two  principal 
iDtnts  before  mentioned.  Several  cases  were  produced  to  show, 
kut  ^  it  is  necessary  in  every  suit  in  the  Admiralty,  to  allege  in 
^  the  libel^  that  the  cause  of  action  arose  upon  the  high  seas." 

One  distinction  solves  all  difficulties  on  that  question.  In  causes 
ivil  and  marine,  such  an  allegation  may  be  necessary;  in  causes 
if  prize.  It  is  not.  Douglas. 

Thus  far,  induced  by  particuliar  considerations,  have  we  pur- 
ned  the  way  marked  out  by  the  appellant's  counsel,  for  examin- 
kg  this  cause,  of  much  importance,  and  of  the  first  impression, 
•mongus.  Where  does  it  begin,  and  to  what  does  it  lead?  From 
V  supposed  right,  in  a  Court  of  common  law,  of  scrutinizing,  in 
IQ  action  of  trover,  a  decree  of  the  Admiralty,  in  a  cause  of 
|tize,  after  execution;  to  a  power  of  reversing  it  in  effect. 

Not  a  case  has  been  produced,  by  the  learned  counsel,  to  sup- 
port this  doctrine.  It  has  been  said,  indeed,  that  ^^  the  capture, 
^  being  within  the  body  of  a  county,  is  properly  triable  in  a  Court 
rf  common  law,  especially  where  only  citizens  are  concerned.'' 

There  is  no  difference  of  this  kind,  upon  captures  as  prize.  It 
s  well  known  with  what  vigilance  the  judges  in  Westminster 
Ually  have  watched  the  admiralty  jurisdiction,  and  with  what  vi- 
jour  Ihcy  have  checked  it,  when  unduly  exercised.  Yet,  for  this 
^lupose,  they  never  availed  themselves  of  the  circumstances  now 
kaggested.  Besides,  there  are  causes,  triable  by  jury,  that  origin* 
He  out  of  the  county,  and  out  of  the  state,  in  which  the  trial  is 
had.  Where,  then,  is  their  power,  in  causes  of  prize,  to  stop?  Is 
it  likely  that  more  respect  will  be  paid  to  the  sentence  of  another 
Court  of  Admiraltj',  than  to  that  of  our  own?  And  ought  not  the 
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1788.    complaint  of  a  stranger,  a  neutral,  a  friend,  lo  be  as  much  le 
v,^^^— >  garded  in  our  Courts  of  justice,  as  that  of  an  inhabitant? 

If  once  such  a  contest  shall  be  opened,  between  the  jurisfo 
tion  of  admiralty  Courts  of  prize,  and  that  of  common  law  Courts 
Courts  founded  upon  different  principles,  and  governed  by  difel 
ent  codes,  it  would  be  almost  impossible  to  describe  the  coott 
sions,  and  mischiefs,  that  must  inevitably  follow. 

The  evil  will  appear  to  be  still  increased,  if  it  be  consi 
that  this  contest  would  be  carried  on,  by  a  number  of  con 
law  Courts,  in  several  states^  against  an  admiralty  jurisdic 
necessarily  blended  with  the  very  nature  of  UtiitAr  federal  tmion.  (<|i 
The  law  delights  in  certainty  and  quiet,  because  without  thes^ 
there  can  be  no  liberty. 

Much  has  been  said  in  praise  of  trial  by  jury,  and  as  mudk 
against  admiralty  Courts,  "  in  each  of  which,"  it  has  been  aUeged, 
^^  a  single  judge  presides,  who  may  draw  actions  into  his  juris* 
^'  diction,  by  giving  them  what  name  he  chuses,  and  decree  in 
"  them  as  he  pleases." 

If  any  citizen  of  United  America^  docs  not  value  trial  by  jury, 
at  its  justly  high  worth,  he  is  incapable  of  duly  estimating  any  of 
his  political  rights.  But  if,  by  the  constitution  and  laws  of  our 
country,  a  jurisdiction  is  to  be  exercised  in  another  manner,  it  is 
our  duty  to  observe  the  constitution  and  laws,  without  perplexing 
ourselves  by  reflections  on  the  excellency  of  trial  by  jury. 

Congress,  after  the  experience  of  several  years,  found  it  requi- 
site to  resolve,  that  trials  in  the  admiralty  Courts,  in  cases  of 
captures,  should  not  be  by  jury.  And  it  is  to  be  noticed,  th^t  the 
act  of  assembly,  under  which,  it  is  contended,  by  the  appellants 
counsel,  that  this  cause  ought  to  have  been  tried,  gives  neitber 
trial  by  jury,  nor  an  appeal.  (9) 

Our  constitution  requires,  to  use  its  own  words,  **  the  ap- 
^^  pointment  of  a  judge  of  admiralty."  Our  laws  acknowledge  his 
authority.  Such  a  jurisdiction  was  established,  throug^oux  die 
British  parts  of  this  continent,  before  the  revolution,  and  exists 
in  every  christian  maritime  state  and  kingdom  in  Europe*  The 
case,  the  cautions,  the  dispatch,  under  this  jurisdiction,  are  at- 
tended, in  time  of  war,  with  great  benefits  to  captors,  claimants, 
and  all  parties  concerned* 

(8)  This  is  evident  from  the  confederation:  and,  heforethat  wm  compleielj 
ratified,  commissions  to  vessels  of  war,  and  instructions,  were  issued  bj  ooc* 
gretty  bonds  WQi*e  given  to  them,  and  appeab  were  reserved  to  thenu  Tbeie 
powers  rested  upon  tlie  same  principles  v^itli  those,  by  which  cong^ress  was 
authorised  to  begin,  and  prosecute,  the  late  war  throughout  its  various  opera- 
tions. To  question  the  validity  of  those  powers,  would  seem,  plainly,  to  im- 
peach the  justice  of  those  operations. 

(9)  There  was  a  condemnation,  without  trial  by  jury,  of  the  vessel  taken  by 
Phiiip  Barret  and  others,  in  1778. 
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;A(faiiittiiig  the  government  of  a  ffee  state,  to  be  so  degraded,  1/88. 
at  the  ^^fiidgt  of  the  admirakf  appointed  by  the  joint  ballots  of 
Ae  president  and  general  assembly,"  as  he  is  in  this  state,  wants 
le  integrity  and  knowledge  he  ought  to  possess,  yet  his  irrega* 
irfties  are  subjected  to  an  immediate  and  efi^ctual  correction: 
Ir,  by  the  resolvejs  of  congress,  an  appcat  is  given  to  that  body^ 
r  to  the  persons  by  them  delegated. 

IVhen,  to  the  care  of  that  assembly,  under  Providence,  Ae  in<* 
tfMants  of  these  states  committed  dieir  liberties^  lives,  and  for* 
toes,  surety  there  is  no  inipropriety  in  supposing,  that  they  might 
Ifely  have  been  trusted  to  decide  on  such  a  case  as  the  property 
f  the  EnJeavour  and  her  cargo.  Tet  this  plain  and  easy  method 
f  obtaining  redress,  if  any  injury  had  been  done,  a  method 
^  %d  to,  upon  the  maturest  deliberanon,  by  United  America^ 
been  deoftaed,  and  the  Courts  of  common  law,  in  this  state^ 
to  be  engaged  in  trying  causes  of  pri2e« 
,  Let  us  now  attend  to  the  sentiments  of  judges,  (10)  eminendy 
iSttinguished  for  their  abilities  and  learning  upon  this  subject* 
^  *  The  admtrsdty  has  jurisdiction,  not  only  of  the  quesuon^ 
F^rfaf,  or  no  prizcy  but  of  all  its  consequences:  this  jurisdiction 
^belongs  to  the  admiralty,  totally  and  exclusively;  and  the 
rCoims  of  common  law  have  no  jurisdiction  at  all,  in  such 
f^  questions.*' 

*^  Though  for  taking  a  ship  on  the  high  seas,  trespass  would 
Pli«,  St  common  law,  vet,  when  taken  as  a  prize^  though  takea 
P  wvoagfuUy,  though  it  were  acquitted,  and  though  there  were 
rao  colour  for  the  taking,  the  judge  of  the  admiralty,  was  judge 
r  of  the  damages  and  costs,  as  well  as  of  the  principal  matter; 
Pand  if  such  action  should  be  brought  at  common  law,  on  plea 
*  of  not  guilty,  the  plaindff  could  not  recoven** 
I  ^  It  is  true,  the  sentence  of  acquittal,  in  the  admiralty,  is  con^ 
f^cbistve^  that  die  ship  rvas  not  lawful  prize:  but  it  is  evidence  of 
^(itkin^^  which  a  Court  of  common  law  cannot  inquire  into*  If 
in  Ac  originsd  taking  be  not  a  trespass  cognisable  at  common  law, 
1^  the  sentence  of  the  admiralty  Court  cannot  give  a  iurisdiction 
1^  te  a  Court  of  common  law  which  it  had  not  before.''  Douglas. 
'  ^  The  validity  of  a  sentence,  by  a  Court  of  admiralty,  in  a 
^  cause  ofprize^  is  not  determinable  by  the  common  law."  Saun^ 
i^*,  Redley^  and  Dalbow  v.  Egglesfield  and  JVhitall. 
MThoagK  the  superior  Courts  of  common  law,  so  strictly  super- 
F*end  the  conduct  of  the  admiralty,  yet,  **  there  is  not  one  in^ 
I  Btance  where  a  prohibition  was  ever  granted  in  a  cause  of 
P^rfee."  The  case  of  Brown  and  Burton  v.  Franilyn^  in  the 
|™e  of  WilHam  the  third,  is  remarkable  in  this  respect  On  mo* 
f«oa  for  a  prohibidim,  the  plaintiffs  suggested,  that  the  defendant^ 

^10)  SaU,  Solt,  Lee,  MamfM,  JSulier,  vidi  the  tmsbixnomi  ssHni  of  their 
f*wnren,  the  other  judfss. 
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If  88.    being  the  king's  proctor^  had  libelled  ia  the  admiralty  cooee: 
U^^^*^  a  ship  and  cargo,  Sec*  whereas  the  ship  was  a  wreck  in  the 
IndieSy  and  that  there  had  been  a  sentence  in  the  admiral^ 
all  was  prize ;  and  that,  upon  this  sentence,  the  defendant  iSh 
against  the  plaintiffs,  charging  them  with  embeezlement}  &c<^ 
Court  inqlinedy  that  the  plaintiffs  ought  to  have  an  opportunity 
be  heard,  and  to  controvert  the  matter  of  fact;  but,  after  hea  ' 
Dr.  Lane^  a  civiliap,  and  considering  that,  upon  an  appeai^ 
appellants  would  be  let  in  to  controvert  the  rights  and  to  dispi 
the  prize;  and  that  prize,  or  no  prize,  was  a  matter  not  triable 
common  law,  but  altogether  appropriated  to  the  jurisdiction  of ' 
admiralty,  the  prohibition  was  denied."  Cafitiu  398.  474; 

"  The  question,  prize,  or  no  prize,  is  thf  boundary  lisi&" 
"  The  true  reason  why  the  jurisdiction  is  8^pix>priated  to  the 
**  admiralty,  is,  that  prizes  are  acquisitions  ,;2/r^  beUi,  vmdjus  MR 
^^  is  to  be  determined  by  the  law  of  nations,  and  not  by  the  par* 
*'  ticular  municipal  laws  of  any  country." 

"  The  jurisdiction  of  a  Court  of  admiralty,  generally,  is  Umi^ 
^^  ed  to  matters  arising  upon  the  high  seas,  and  is,  in  that  respect, 
^^  local:  but  it  is  not  so  in  cases  of  prize;  for,  in  them,  the  ju* 
^'  risdiction  does  not  depend  on  the  locality,  but  the  nature,  of 
^^  the  question,  which  is  such  as  is  not  to  be  tried  by  any  rule  of 
"  the  common  law,  but  by  a  more  general  law."  Douglas* 

If  the  validity  of  a  sentence  by  a  Court  of  adn^iralty  in  a  cause 
of  prize,  is  not  determinable  by  a  Court  of  common  law ;  if  even 
after  an  acquittal  by  the  admiralty,  declaring  a  shif  to  he  no 
prize,  an  action,  at  common  law,  is  not  maintainable  lor  the  cap» 
ture,  or  for  any  transaction  in  consequ^nee  of.  it,  certainly  the 
proceedings  in  the  Court  of  Common  Pleas,  are  not  warnnted 
by  law. 

We  now  proceed  to  the  second  principal  point. 

It  is  contended,  by  the  counsel  for  the  appellant,  ^*  that  if  the 
^«  Court  of  admiralty  had  jurisdiction,  yet  tfie  judgment  in  re* 
^^  plevin  being  subsequent  to  the  deci-ee  of  condemnation,  is  an 
i'  affirmance  of  property  in  the  appellant,  of  which,  as  such  an 
*-i  affirmance,  we  are  bound  to  take  notice,  and  thereby  to  be  con- 
*'  eluded." 

As  this  assertion,  if  well  founded,  will  be  productive  of  vciy 
important  effects,  it  deserves  a  strict  investigation* 

If  the  Court  of  Admiralty  had  jurisdiction  of  the  original 
cause,  that  is  of  the  capture  as  prize,  it  is  equally  plain,  firom  the 
books,  that  it  had  jurisdiction  of  .<///  consequences,  to  the  exdu* 
^  sion  of  every  Court  of  common  law.  The  action  of  replevin  for 
the  Endeavour  and  her  cargo,  ought  not,  therefore,  to  have  been 
brought.  The  Court  of  Common  Pleas  had  no  jurisdiction  in 
the  case.  Again;  if  the  Court  of  Admiralty  Aa^ jurisdiction, an 
injury  was  done  to  the  respondent,  by  the  determination  of  Ac 
Common  Pleas,  that  the  Court  of  Admiralty  had  not  jurisdic- 
tion: 
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and  if,  by  the  ludgment  in  repievin^  'we  are  estopped  from    lYBB. 
'ing  hhn,  though  he  applies  to  us  for  .relief,  in.  a  legal  man-  Smm^m^ 
•,  here  is«n  injuiy  that  must  forever  remain  without  a  reme- 

which  the  law  justly  abhors. 

These- irregularities  may  be  set  right,  by  a  due  arrangement 

the  several  parts  of  this  cause.    On  the  trial,  in  the  Common 

^,  the  respotident  tendered  two  bills  of  exceptions.  In  one  of 

;in,  he  objected  to  the  record,  in  the  action  of  repkvin^  being 

^en  in  evidence  against  him,  ^*  inasmuch  as  he  was  not  a  party 

to  the  same:  but  the  Court  over-ruled  the  objection.^'*    On  this 

int,  their  judgment,  supposing  they  had  jurisdiction,  appears  to 

ive  been  regular.    In  the  other,  he  objected  to  the  decision  of 

e  judges,  that  "  the  Court  of  Admiralty  had  not  jurisdictiotu^^        / 

i   These  bills  are  separate.  These  objections  are  distinct.  If,  on 

liither  of  them,  an  erroneous  decision  was  given,  wrong  was  done 

w  the  respondent,  or,  to  express  it  in  other  words,  that  was  dealt 

tut  to  him  for  law^  that  was  not  law:  yet,  it  is  urged,  by  the  ap- 

IpDant's  counsel,  that  they  ought  to  be  so  considered  together,  as 

Utterly  to  deprive  the  respondent  of  all  benefit  by  the  last*  (11). 

"'  The  question  before  us,  is  not,  whether  a  judgment  by  default 

^  replevin^  is  an  affirmance  of  property:  but,  whether,  in  the  pic.  . 

lient  instance,  we  are  obliged  to  consider  it  as  such  an  affirmance. 

The  judgment  in  replevin^  was  merely  a  piece  of  evidence 

^?ven  to  the  jury.  It  had  its  effect,  mingled  with  other  evidence, 

it  the  general  verdict.    It  is  impossible  for  us,  with  any  respect 

*)r  substantial  justice,  to  separate  it  from  the  other  evidence,  shut 

tip  in  that  verdict,  because  it  is  impossible  for  us  to  determine, 

^hat  effect  the  proceedings,  in  the  Court  of  Admiralty,  would 

Jtove  hid  upon  the  jury,  if  the  judges  of  the  Common  Pleas  had 

not  condemned  them  by  deciding,  that  "<Ae  Court  of  Admiralty 

*  had  not  jurisdiction.^^  In  what  inextricable  confusion  should  we 
involve  the  merits  of  this  cause,  by  regarding  thcf  judgment  in 
fcplevin,  as  an  affirmance  of  property  in  the  appellant,  supersed*. 
%  every  other  consideration  ? 

The  question  before  us,  on  this  point,  finally /esolves  itself 
fcto  the  same  that  was  before  the  judges  of  the  Common  Pleas, 
*at  is,  whether  the  judgment  in  replevin,  was  regularly  ad- 
missible as  evidence,  **  inasmuch  as  the  respondent  was  not  a 
^^  party  to  it^^  not,  what  was  its  legal  operation  on  the  property 
«ft  tontesu    The  law  is  clear,  that  **^  a  bill  of  exceptions  is  not  to 

*  draw  the  whole  matter  into  e^i^amination  again.  It  is  only  for 
^  a  single  point.''  (12) 

(U)lf,  upon  ft. trial,  a  party  takes  several  bills  of  exce]Ttion;  and,  upon  a 
*rit  of  error,  succeeds  in  supporting  only  one  of  them,  the  judgment  below  is 
^  be  reversed,  because  he  was  injured  by  this  decision  against  biin»  though  he 
*M  not  by  the  rest. 

(12J  "  Evidence  is  to  be  given  in  open  Court,  in  the  presence  of  the  jparties, 
"  their  attomies,  the  couosel,  and  all  by-standers,  and  before  the  judge  and 
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1/8&  Not  one  ease  has  been  produced,  by  the  leani«d  cowiBel  fii 
i^Piy— J  the  appellant,  to  show,  that,  upon  a  bili  of  exceptsoBs  to  anodM 
point,  and  after  a  general  verdict,  we  are  boimd  to  cofksider  J 
judgment  by  default  in  replevin^  brought  before  us,  as  tbia  is,  a 
an  affirmance  of  property;  though  struck  with  the  poaitioD,  w 
desired  that  such  a  case,  if  to  be  found,  might  be  producecL  N« 
a  case  has  been  offered,  that  can,  by  any  analogy,  be  made  t 
maintain  the  inference  drawn  in  behalf  of  the  appelluit. 

The  judgment  of  the  Supreme  Court  afirmedL 


Robinson  et  al.  Appellants,  versus  The  Lessee  of  Adams 

Respondent. 

AN  action  ef  trespass  of  ejectment,  wa9  brou^^ht,  by  the  rt 
spoiident,  against  the  appell^ts,  in  the  Common  Pleas,  ol 
/Susaexy  for  a  tract  of  land  situated  in  that  county.  The  action  wn 
removed  into  the  Supreme  Court,  by  certiorari i  and^  upon  tfai 
trial  there,  the  jury  found  a  special  verdict. 

The  verdict  states,  ^  that  Thomas  Bagwell  was  seised  in  his 
demesne  as  of  fee,  of  a  moiety  of  a  tract  of  land,  called  Long* 
Neck^  of  which  the  land  in  question  is  part,  and,  by  his  wiOi 
dated  the  15th  day  oi  April  1690,  devised  the  same  in  manner 
following:  ^  I  Thomas  Bagwell^  &c.  for  my  worldly  estate,  that 
the  Lord  hath  endowed  me  with,  do  give  and  bequeath  as  fot 
loweth:  Item^  I  make  my  dear  wife  the  executrix.  T^^m,!  give 
to  my  two  sons,  namely,  William  and  Francis^  all  ra}*  land  at 
the  Horekilny  in  Susaex  county.  Sec.  to  be  equally  divided  be- 
tween them,  and  their  hbirs,  forever.  Jtem^  this  plantatioO| 
where  I  now  live,  &c«  I  give  to  my  son  John^  to  him,  bis  heiis 
forever;  that  is,  from  a  white  oak,  by  the  creek  side,  &c.  to 
the  head  line.  Item^  I  give  to  my  son  Thomas^  the  rest  of  my 
land  here,  to  be  equally  divided,  and  he  to  have  share  in  the 
orchard ;  and,  likewise,  my  part  of  the  cedar  island,  I  give  to 
Thomas  and  ^ohriy  to  be  equally  divided  between  them,  to  them 
and  their  heirs  forever;  only  my  twp  daughters,  namely,  Ann 
Bagwell  and  Valiance  Bagwell^  to  have  aja  equal  share  of  the 
said  ifiland,  so  long  as  they  keep  themselves  unmarried,  and  no 
longer*  Aem^  I  give  to  my  vxa  Thomas^  two  hundred  acies  of 
land,  adjoining  WHUam  Burton's  branch,  to  him  *and  his  hein 
forever.    £em^  I  give  to  my  son  John^  one  negro  woman* 

jfir>'t  each  party  havinf^  liberty  to  except  to  Ha  competency,  which  excep- 
Uons  are  publickly  stated,  ancf,  bv  the  judge,  are  openly  and  publickljr  a^ 
lowed,  or  disallowed,  in  the  face  of  the  country;  which  must  curb  an>  secrel 
bias  or  partiality  that  roif^ht  arise  in  his  ovm  breaat.  If,  either  in  hii  diree- 
tions,  or  decisions,  he  misstates  the  law,  by  ignorance,  inadTertence,  or  do- 
tig^*  the  counsel,  on  either  side,  may  require  hiin,  pubUcly,  to  aeal  a  bfflof 
exceptions,  suting  the  point  wh«rcin  he  is  supposed  to  ezr."  3  BUtehtoim 
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Jfemi^  I  give  to  my  daughters,  Ann  and  VoRanee^  two  hundred    1788. 

twenty  and  five  acres  of  land,  adjoining  John  Abbot,  Thomas  u^y^*^ 

MUis^  and  Francis  Wharton,  to  them  aiud  their  heirs  forever. 

If  any  one  of  my  aforesaid  children  should  die,  before  they 

come  to  hwful  age,  their  lands  to  go  \o  die  survivors ;  that  is^ 

if  Thomas  should  die,  before  he  comes  to  lawful  age,  I  give  his 

^^  share  of  land  where  William  now  lives,  to  my  daughter  Eliza-^ 

;<  beth  TUney^  to  her,  and  the  lawful  begotten  heirs  of  her  body, 

f  forever;  provided  Thomas  have  heirs  before  he  comes  to  law* 

l^ful  age,  then  to  him,  and  his  heirs,  forever:  and,  likewise,  if 

f  William  should  die  without  heirs,  to  go  to  Francis ;  and  if  Ann 

^  should  die  without  heirs,  to  go  to  VaHance;  and  if  John  should 

^  cUe  before  he  comes  to  lawful  age,  without  heirs,  then  his  share 

'  of  land  here,  where  I  now  live,  I  give  to  my  daughter  Comfort 

I*  Ixatherberry,  to  her,  and  her  lawful  begotten  heirs  of  her  bodvi  , 

^  fiwever.    Item,  I  give  to  every  one  of  my  grand-children  a  calf, 

*to  them,  and  their  heira^  forever;  to  my  daughters  Ann  and 

'^  Falianccj  a  feather  bed  a*piece,  to  them,  and  their  heirs,  forever; 

*  to  my  four  sons,  Thomas,  William^  Francis,  and  John,  a  gun 
^  a-piece,  to  them,  and  their  heirs,  forever;  to  my  son  Thomas, 
^  my  {»8U>ls  and  holsters,  forever,  &c«  And  all  the  rest  o^  my 
^  personal  estate,  I  give  to  my  wife,  and  my  six  aforesaid  chii* 
^  dren,  to  be  equally  divided  among  them,  to  them,  and  their 

*  heirs,  forever;  to  wit,  Thomas^  William^  Francis,  John,  Ann, 

*  and  Valiance*  I  set  my  boys  at  age  at  eighteen,  and  my  girls  at         ' 
'sixteen;  and  their  estate  to  be  divided  presently  after  my  de» 

*  cease,  by  my  friends  William  Curtis^  William  Burton,  and  WiU 

*  Ram  Parker,  which  I  leave  overseers  over  my  children,  8cc,' 
^  That  the  testator  died,  seised  as  aforesaid;  that  his  wiU  was 
**  duly  proved,  the  16th  of  September  1690;  that  he  left  issue,  all 
^  his  sons  and  daughters  before  mentioned ;  that  after  his  deaths 
^  fVil&am,  his  eldest  son,  entered  into  the  premises,  in  the  decla- 
^  ration  of  the  plaintiif  mentioned,  and  being  th<^reof  seised,  died 
^  intestate,  leaving  issue  William,  his  only  son,  by  one  venter,  and 
*•  Agfies,  his  only  daughter,  by  another  venter;  that  the  said 
^  William  and  Agnes,  after  their  father's  death,  entered  into  the 
^  premises,  of  which  he  died  seised,  and  made  partition^  as  by 
^  the  records  of  the  Orphan's  Court  appeareth,  and  the  lands  in 

'  *^  the  declaration  mentioned,  were  allotted  to  the  said  Williamy 
^  the  son,  who  died  intestate,  seised  thereof,  leaving  two  daugh* 
"  ters,  Patieiu:e  and  Elizabeth^  and  a  widow,  Ann\  that  the  said 
^  Ann,  as  tenant  in  dower,  and  the  said  Patience  and  Elizabeth, 
**  as  heirs  of  the  said  William,  entered,  and  were  seised,  &c.; 
^  that  the  said  Patience,  and  Elizabeth,  died  without  issue;  that 
"  their  mother,  Ann,  nkanied  Benjamin  Burton,  and  died,  leaving 
•*  issue  by  him,  two  daughters,  Ann^  and  Comfort,  who  entered, 
**  and  were  seised,  &c.;  that  the  said  Ann  married  Thomas  Ro* 
^binsony  and  died^  leaving  issue,  the  appellants;  that  Comfort 
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1788.  '^  without  issue;  that  Agnes^  the  daughter  of  WUSam  BagweU 
k«-Y-i««f  ^  ^^  ^^^^9  married  jfohh  Adams^  by  whom  she  had  issue,  &evs^ 
*'  ral  children,  of  whom  John  Adorns^  the  lessor  of  the  plaiatii(| 
<^  is  the  eldest  soil,  and  heir  at  law;  that  he  entered  and  deoiised, 
^^  &c«  upon  whom  the  defendants  entered,  .&€•  But,  whethel 
s^  up6n  the  whole  matterv&c  the  jurors  doubt,  and  pray  die 
**  opinion  of  the  Court,  &c*  And  i^  &c.  they  find  for  the  plains 
*^  tiiF,  and  assess  damages,  to  five  shillings  and  six  pence  for  costs, 
^\  besides  the  costs  expended:  but  if,  &c.  they  find  for  the  de^ 
*«  fendant." 

Upon  this  verdict,  the  Supren^e  Court,  in  April  1787,  gave 
judgment  for  the  plaintiff,  from  which  judgment  the  defi^ndasts 
appealed. «  An  habere  facias  possessionem  was  awarded  to  issue, 
for  delivering  possession  to  the  plaintiiF,  upon  security  tendered, 
&c. 

It  is  stated,  by  the  counsel  on  both  sides,  that  the  only  ques- 
tion in  this  cause  is,  whether  William  Bagtvell^  die  son  of  Thomas 
Bagwell^  took,  under  his  father's  will,  an  estate  in  fee  simple,  or 
an  estate  in  fee  tail*  If  he  took  an  estate  in  fee  simple,  then,  by 
our.  intestate  acts,  that  estate  is  vested  in  the  appeUants.  If  be 
took  an  estate  in  fee  tail,  the  land  in  question  descended  to  the 
lessor  of  the  plaintiff,  now  respondent,  the  heir  in  tail. 

It  is  time  that  this  controversy  should  be  finally  decided,  or, 
large  as  the  contested  property  is,  it  may  prove  ruinous  to  all 
persons  concerned.  We  are  informed,  diat  several  suits  have 
been  brought,  for  this  estate ;  verdicts  given  against  one  another; 
and  contradictory  opinions,  of  very  eminent  lawyers,  in  several 
parts  of  America^  obtained.  The  present  action  has  continued 
above  fifteen  years. 

It  is  contended,  by  the  counsel  for  the  appellants,  that  jniBam 
Bagwell^  the  devisee,  took  an  estate  in  fee  simple,  subject  to  an 
executory  devise,  to  Francis  Bagwefly  contingent  on  WUbanfs 
dying  under  age,  and  without  issue* 

Their  argument  opened  with  an  observation,  that  '^  estates  in 
*^  fee  tail  are  no  favourites  of  the  law,  and  particularly  ougiit 
^^  not  to  be  so,  under  republican  forms  of  government,  so  that  if 
*'  there  be  any  doubt  in  this  case,  the  determination  should  in- 
^^  cline  rather  towards  the  appellants,  than  the  respondent."  (1) 

"The 

(1)  It  is  greatly  to  be  deftired^  that  the  persons  appointed  by  our  Courts, 
for  viewing  and  dividing  lands  amonr  tlie  children  or  intestates,  would  not 
suffer  themselves  so  easily  to  be  prevailed  upon  to  report,  that  the  lands  vill^ 
not  bear  a  division.  Thus,  very  often,  an  estate  is  adjudged,  as  incapable  of 
division,  to  one  of  the  children,  tliat  might  well  be  divided  into  five  or  six,  if 
not  more,  farms,  as  large  as  many  in  the.  eastern  states,  upon  which  the  i0* 
dustrious  and  pi-udent  owners  live  very  happily.  By  the  usual  way  of  procewl- 
iTifr  among  us,  one  of  the  children  is  involved  in  a  heavy  debt,  that  fir^uefrtlf 
proves  ruinous  to  him;  or,  if  the  debt  of  valuation  is  paid  to  the  other  children, 
it  is  in  a  number  of  such'triAing  sums,  and  at  such  distances  of  time,  oM. 
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*  **  The  intention  of  the  testators,"  say  the  counsel  for  the  ap-  1788. 
pellants,  ^^  ought  to  prevail  in  the  construction  of  wills;  that  these  Vi-^v-*^ 
^^aare  presumed  to  be  made  in  extreme  weakness,  and  without 

^  good  advise;  that,  therefore,  great  indulgence  has  been  shown 
**  to  improprieties  of  expression;  and  judges  have  frequently 
^  added^  subtracted,  changed,  and  transposed  words;  that,  ac- 
^  cording  to  this  rule,  these  words  in  the  will,  ^  and,  likewise,  if 
*•  fVUliam  should  die  without  heirs,  to  go  to  Francis^  should  be 
**  read  thus:  *  and,  likewise,  liWilUam  should  die,  before  he  corner 

*  to  ktwjul  age^  without  heirs  of  his  body^  his  estate  to  go  to 
^  JFrancis'^  that  this  alteration  is  agreeable  to  the.  meaning  of  the 
**  testator,  because,: after  having  just  before  mentioned  his  chil- 
"  dren,  and  jri/Z/oatt  an\ongst  them>  he  says,  *if  any  one  of  my 

*  aforesmd  children  should  die,  before  they  come  to  lawful  age^ 
^  meir  lands  to  go  to  the  survivors;"  and  then,  immediately,  pro- 
^^  ceeds,  binding  this  part  and  the  following  into  one  sentence, 
**by  these  strongly*  connecting  explanatory  words,  *that  is,  if 
'  Thomas  should  die  before  he  comes  to  lawful  age,  I  give  his 

*  share  of  land,  where  William  now  lives,  to  my  daughter  Eliza- 

*  beth  Tilneyy  to  her,  and  the  lawful  begotten  heirs  of  her  body, 
'  fiarever;  provided  Thomas  have  heirs  before  he  come  to  lawiWl 
.*:age,  then  to  Jbim,  apd  his  heirs,  forever;  and,  likewise^  if  WiU  - 

*  Uam  Bagwell  should  die.  without  heirs,  to  go  to  Francis^  &c,' 
"  that  this  construction  is  consistent  with  the  design  of  the  tes- 
"  tator,  expressed  in  the  foregoing  part  of  his  will,  where  he 
'^  gives  William  an  estate  In  fee  simple;  that  this  estate,  being 
^^  given  to  the  testatoar's  immediate  heir  at  law,  ought  not  to  be 
'*  duminished  by  the  following  words,  unless  they  necessarily  re- 
*^  quire  it  so  to  be;  that  they  do  not  thus  require  it  to  be  dimi- 
^  nished;  that  alt  the  different  parts  of  the  will  are  reconcileable; 
^  that  there  was  a  fee  simple  given  to  William^  with  an  execu- 
*'  taxy  devise  over  to  Francis^  upon  thfe  contingency  of  WillianCs 
^^  dying  before  he  came  to  lawful  age,  and. without  heirs  of  his 
"  body;  that  the  contingency,  never  happened;  but  William  died 
"  seised  of  the  fee  simple." 

Many  authorities  have  been  read,  and  ably  applied,  in  support 
of  these  principles. 

By  the  counsel  for  the  respondent,  it  is  urged,  ^^  that  the  con^ 
"  struction  contended  for,  on  the  other  side,  is  arbitrary  and  in- 
"  admissible;  that  there  is  plainly  ^n  estate  in  fee  tail,  given  to  ' 
^  William  Bagwell^  because,  it  is  impossible,  as  was  conceded 

from  another,  that  they  are  of  very  little  use  to  those  who  receive  thcmu  This 
matter  deserves  very  serious  consideration.  * 

It  is  much  to  be- wished,  that  every  citizen  could  possess  a  freehold,  though 
some  of  them  might  happen  to  be  small.  Such  a  disposition  of  property 
cherishes  domestic  happiness,,  endears  a  country  to  its  inhabitants,  and  pro^ 
motes  the  general  welfare.  But,  whatever  influence  such  reflections  might 
have  upon  us,  on  other  occasions,  they  can  have  little,  if  any,  on  the  present, 
fi»r  reason*  that  will  hereafter  appear. 
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17B3.    "  by  the  counsel  for  the  appellants,  diat  be  coidd  die  *^  ^ 

w^y—  *  heirs,'  as  long  as  his  brother  FrancU^  to  whom  the  limitaM 

*^  over  is  made,  was  living;  and,  therefore,  diat  limication  do* 

**  monstrates,  diat  by  the  words  *  without  heirs,*   was 


^  widiout  heirs  of  hts  bodyf*  that  there  is  no  necessity  for  over^ 
^  throwing  the  ^e  tail,  thus  evidently  limited;  that  the  woids^ 
<  if  any  one  of  my  aforesaid  children  should  die,  before  they  come 
« to  lawful  age,'  Sec.  were  proper,  if  only  some  of  them  were 
tf  under  age ;  that  there  is  reason  to  believe,  from  the  fixtt 
*«  stated,  of  William^s  being  the  eldest  son,  and  of  his  living  bf 
*^  himself;  and,  more  especially,  from  the  words  made  use  of  ill ! 
«*  the  limitation  over  upon  his  death,  in  which  there  is  no  mei* 
^  tion  of  hb  ^  dying  before  lawful  age,'  that  he  was  of  age  at 
^  the  making  of  the  will;  that  this  constructioQ  is  confinned  fay 
«*  the  limitations  over  upon  the  deaths  of  Thomas  and  yohn^ 
**  which  are  expressly  made  to  depend  not  only  upon  their  <  dying 

*  without  heirs,  as  with  respect  to  WiUiam^  but,  ako,  upon  their 

*  dying  before  they  come  to  lawful  age;'  that  these  words  are 
*^  omitted  again,  in  the  limitation  over  upon  the  death  of  Jbm^  i 
^  and,  in  all  probability,  for  the  same  reason;  that  the  testator 
<^  has,  in  this  manner,  repeatedly  varied  his  languag;e,  in  coo- 
^  formity  to  his  own  views;  that  these  views,  thus  declared, 
^  ought  not  to  be  controuled  by  implications,  and  diss^poiated  | 
^  by  additions,  subtractions,  changes,  or  transpositions,  supposed 
*^  to  be  more  agreeable  to  his  mind;  that  this  would  be  to  make 
^  wills,  not  to  interpret  diem;  that  the  construction,  in  iiavour  of 
*<  the  respondent,  is  more  easy  and  natursd  than  that  in  favourof 
^  the  appellants,  and  is  much  recommended,  by  aot  uflering  such 
^'  violence  to  the  expressions  of  the  testator;" 

The  counsel  for  the  respondent  have  insisted  on  diis  oonstmc- 
tion  with  a  gr^at  force  of  argument,  drawn  from  reason  and  au- 
thorities. We  have,  therefore,  thought  fit  to  employ  a  conaidcnp 
ble  time  in  our  deliberations  upon  this  cause. 

It  is  agreed,  by  the  counsel  tor  the  appellants  and  for  the  re- 
spondent, that  the  intent  of  the  testators  ought  to  govern  in  the 
construction  of  wills,  except  where  a  disposition  is  made  contraiy 
to  law.  As  there  is  no  such  diapoution  now  in  questicxi,  the  sole 
inquiry  is,  What  wo*  tht  intent  of  the  testator  f^ 

This  intent  is  to  be  collected  from  the  entire  will,  and  not 
from  any  disjointed  parts.  Technical  terms  are  not  necessary  ior 
conveying  it;  and,  if  such  ^*e  used,  their  legal  acceptation  may 
be  controuled  by  other  words,  plainly  declaring  the  meaning  of 
the  testator.  2  Black.  379.  2  Burr.'  770.  1  Vez.  142.  Dwg. 
309.  32r.  Caxvp.  239.  659.  Vtn.  tit.  Devise^  181.  No  words  azse 
to  be  rejected,  that  can  possibly  have  any  sense  assigned  to  them* 
not  incompatible  with  clearer  expressions,  or  manifest  general 
intent.  Cases  tempt.  Talbot^  29.  6  JibtL  112. 
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In  the  present  instance^  the  testator,  at  first,  certainly  gives  a  ITBB. 
fee  simple  to  his  son  Williami  yet,  if  the  devise  over  to  Fronds^  y^^^j 
**  if  WiUiam  should  die  without  heirs,'*  is  a  substantive  clause, 
it&depexident  of  the  next  foregoing  clause  that  begins  with  the 
Iprords,  *'  if  smy  one  of  my  aforesaid  children  should  die  before 
•*  they  come  to  lawful  age,"  the  fee  simple  is  turned  into  a  fee 
tail.  On  the  other  hand,  if  these  two  clauses  are  but  parts  of  one 
eontmued  setitence,  through  the  whole  of  which,  the  testator's 
disposing  design  holds  on  uncompleted  until  the  conclusion,  then 
Ae  fee  simple  remained  in  Wtttiamy  with  an  executory  devise  to 
Francis^  dependent  on  the  event  of  Wtltianfs  **  dying  widiout 
•*  heirs"  of  his  body,  and  **  before  he  came  to  lawful  age." 

It  has  been  strongly  objected,  by  the  respoftdent's  counsel^ 
**  that  the  construction,  urged  for  the  appellants,  breaks  through 
^  the  words  of  the  will,  to  let  in  an  estate  by  implication,  under 
**  the  notion  of  a  power  being  vested  in  judges  to  determine  the 
^  intentiQin  of  the  testator,  by  adding  to,  or  taking  from,  his 
**  words ;  a  construction,  so  severe,  that  it  may  well  be  cottipared 
«*  to  the  bed  of  Procrustes;  if  the  expression  is  too  short,  rack  it 
**  out;  if  too  long,  lop  off  pgtrt." 

The  power  of  judges  would,  indeed,  be  as  exceptionable  as  it 
is  represented  to  be,  if  as  extensive  as  it  is  supposed  to  be,  in 
tiie  objection :  but,  the  alteration  of  words,  by  judges,  in  consi- 
dering wills,  are  not  made,  strictly  Speaking,  to  discover  the  in- 
tention of  testators,  but  otily  to  express  it  properly  when  disco^ 
vered.  They  do  not  introduce  a  supposed  intention,  but  wait  upon 
the  true  intention. 

It  was  observed,  in  answer  to  this  objection,  by  the  learned 
gentle  jnan  who  replied  for  the  appellants,  ^^  that  the  respondent's 
•«  counsel  themselves,  make  use  of  implications  in  sustaining  their 
«  own  construction;  for,  in  order  to  form  the  estate  tail  asserted, 
*  by  them  to  be  limited  to  WUltam  Bagweily  they  are  obliged  to 
'*  this  clause,  *  and,  likewise,  if  William  Bagwell  should  die  with- 
^  out  heirs,'  to  add  these  words,  of  his  body;  and  again,  to  render 
^*  their  consjtruction  consistent  with  reason,  they  are  compelled  to 
"  allow  that  the  limitation  over  to  Francis,  gives  him  a  fee  tail 
**  according  to  the  intention  of  the  testator,  though  only  an  estate 
"  for  life  according  to  the  words  of  the  w/7/." 

There  is  great  weight  in  this  ODservation.  It  proves  the  will 
to  be  BO  defeaive  in  expression,  that,  though  the  two  parties  are 
led  into  opposite  deductions,  yet  each  of  them  is  under  a  neces- 
'  sity  of  being  guided  by  implications.  Nor,  is  tiie  use  of  implica- 
tioDs,  while  bounded  by  legal  limits,  to  be  condemned ;  because, 
they  are-  to  he  admitted  only  for  effectuating  the  general  intent 
of  testators.  1  Burr.  50,  51. 

We  must,  therefore,  still  recur  to  the  original  question,  What 
was  the  intention  of  the  testator? 
Vol,  IV.  •  c  The 
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1788.  The  attempt  of  the  respondent's  counsel,  to  show,  that  WUBgm 
v,^vW  was  of  age  at  the  making  of  the  will,  is  ingenious.  However,  tbt 
fact  is  not  found,  and  we  cannot  suppose  it.  Indeed,  it  appeMj 
to  he  contradicted  by  these  words,  ^^  All  the  rest  of  my  persooal 
*^  estate  I  give  unto  my  wife  and  my  six  aforesaid  children,  toj 
*^  be  equally  divided  among  them,  to  them,  and  their  heir&,  b^. 
*'  ever,  viz.  Thomas^  William^  Francis^  ^ohn^  Arm^  and  FaSana^ 
^  Bagwell.  I  set  my  boys  at  age  at  eighteen,  and  girls  at  sixi» 
^^  teen,  and  their  estate  to  be  divided  presently  after  my  decease, 
^  by  my  friends,  &c«  whom  I  leave  as  overseers  over  my  cfail* 
«  dren,  &c."  Here  the  word  **  their'^  plainly  refers  to  his  «'  b(n^ 
under  eighteen,  and  the  words  ^^  estate  to  be  iUvided  presenA/^ 
&c.''  refers  to  the  foregoing  words,  ^^  to  be  equally  divided  among 
^  them^  &c."  and  as  William  is  named  as  one  of  the  ^  six  afore' 
^  said  children^  among  whom  the  residue  of  the  personal  estate 
was  thus  '^  to  be  equally  divided^  &c."  he  and  the  o|faer  five  diil« 
dren  seem  to  be  classed  together,  as  beipg  all  under  age* 

It  is  true,  that  these  words,  ^^  if  any  one  of  my  aforesaid  chil* 
^^  dren  should  die  before  they  comp  to  lawful  age,  their  lands  ts\ 
''  go  to  the  survivors,''  do  not  prove,  by  their  relation  to  viiat 
went  before,  that  WiUiam  was  then  under  age,  though  he  was 
one  of  the  ^^  aforesaid  children:"  for,  as  was  observed. by  the re^ 
spondent's  counsel,  the  words  amy  well  be  satisfied,  if  c^y  some 
of  them  were  under  age.  But  these  words,  taken  in  connexion 
with  diose  that  precede,  and,  with  those  that  follow  them,  acquire 
a  very  different  and  a  decisive  force. 

The  directions,  at  first,  are  only  general^  relating,  imdunit 
name^  to  ^^  any  one  of  the  aforesaid  children,"  and  without  £s' 
Unction^  ^^  to  the  survivors."  These  general  terms  are  immedi- 
ately succeeded  by  this  explanatory  specification;  ^  thai  »,  if 
^^  Thomas  should  die  before  he  comes  to  lawful  age,  I  give  his 
<^  share  of  land  where  William  now  lives,  to  my  daughter  EUvfr 
^^  *'  beth  Tilneyy  to  her,  and  her  lawful  begotten  heirs  of  her  body, 
"  forever;  provided  Thomas  have  heirs  before  he  comes  to  law- 
«^  ful  age,  then  to  him,  and  his  heirs,  forever;  and,  UkevHse,  if 
**  William  Bagwell  should  die  without  heirs,  to  go  to  Francis; 
<^  and  if  Ann  should  die  Vithout  heirs,  to  go  to  VaUancei  and  if 
^  John  should  die  before  he  come  to  lawful  age,  without  heiw, 
"  then  his  share  of  land  here,  where  I  now  live,  I  give  to  my 
^^  daughter  Comfort  Leatherberry,  to  her  and  her  lawntUy  begol- 
"  ten  heirs  of  her  body^  forever." 

Construing  these  words,  ^<  that  is^^  according  to  the  common 
manner  of  speaking,  and  so  they  ought  to  be  construed,  it  b  phoB) 
that  the  testator  designed  in  his  subsequent  words  to  be  more 
particular,  or  exact,  than  he  had  yet  been,  and  as  in  tJiese^l^ 
mentions  William  again,  and  makes  a  substitution  in  case  of  ^-.j 
dying,  it  is  evident,  that  William  was  meant^  by  the  testator,  i^^ 
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•*  9fu^  of  his  <*  afortscttd  cfhidttn^^  inrhose  lands,  if  Acjr  «  should  1 788. 
^  €&>  i</&re  Mey  came  to  lawful  age^  should  "^  to  the  sur-  W'^^i^ 
•*  vivors." 

It  is  remarkable  how  much  pains  the  testator  employed,  in  this 
part  of  his  will,  to  prevent  his  meaning  from  being  mistaken.  In 
die  limitation  over,  if  Thomas  should  die,  he  applies  his  former 
direction  thus:  **  that  is,  if  Thomas  should  die  before  he  comes 
to  lawful  age,  I  give  his  share  of  land  to  my  daughter  Elizabeth 
Tilnetfy  &C.''  And  then  to  guard  against  a  misconstruction  of  ^ 
ifaese  words,  whereby  Thoma^s  issue  might  be  disinherited,  in 
case  Thomas  should  die  before  he  came  to  lawful  age,  leaving 
issue^  subjoins,  ^^  provided  Thomas  have  heirs  before  he  oomes 
to  lawful  age,  then  to  him  and  his  heirs  forever/' 

No  point  of  law  can  be  clearer,  than  that  this  devise  gives  a 
fee  simple  to  Thomas^  with  an  executory  devise  to  Elizabeth 
Tilnet/y  if  Thomas  should  die  without  heirs  of  his  body,  and  be« 
fere  he  should  come  to  lawftil  age^  Why  should  not  the  like  pro- 
tision  be  extended  to  the  case  of  William^  when  the  testator  after 
i  this  full  exposition  of  his  mind  with   regard  to  substitution^ 
instantly  adds,  "  and  likewise  if  William  Btzgwell  should  die  with- 
out heirs  to  go  to  Francis.^  The  most  obvious  and  natural  con- 
struction of  these  words,  is,  that  fVilHam^s  estate  should  be  no 
otherwise  affected  by  the  limitation  over  to  Francis^  than  Thomas*^ 
was  by  the  limitation  over  to  Elizabeth;  though,  perhaps,  the  tes- 
,  tator  also  meant,  that  Francis  should  take  such  an  estate  as 
EUzabeih  would  take  (Hi  a  similar  contingency.  ' 

Tins  construction  is  further  recommended  by  the  consideration^ 
that  the  limitation  over  to  Francis  is  nonsense,  it  not  being  said^ 
what  is  ^  to  go^  to  him,  unless  it  refer  to  the  preceding  words. 
The  ver3(  imperfection  in  this  part  of  the  will  carries  strong  evi- 
dence in  it,  that  the  testator  at  the  instant  of  using  this  expression, 
united  it  in  his  idea  to  the  antecedent  part,  especially  as  he  em- 
ploys the  same  peculiarity  of  phrase  for  transferring  the  estate  in 
Doth  places.  ^ 

The  beginning  of  this  explanation  states  Thomas  to  be  under 
age.  The  conclusion  of  it  states  John  to  be  under  age.  Between 
these  are  comprehended  the  provisions  respecting  William  and  , 
Ann.  From  first  to  last,  the  words  are  all  connected  by  the  word 
'^  am/"  without  the  intervention  of  any  stop.  If  then  the  two  exr 
I    tremes  relate  to  persons  under  age,  and  are  confessedly  explana- 
L   tory  of  the  general  directions  first  mentioned,  the  intermediate 
\   parts  must  also  refer  to  persons  under  age,  aoid  be  explanatory  of 
die  same  directions  as  to  them,  for  there  is  no  period  at  which 
Ae  explanation  rests,  before  the  end  of  the  devise  to  Comfort 
JLeatherberry. 

We  can  easily  account  for  inaccuracies  in  the  testator's  expres- 

ttons,  from  sickness,  hurry,  want  of  knowledge  or  assistance: 

,    ^Ot)  we  cannot  account  for  such  an  inequality  of  distributions  as 
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17 SB*   is  required  by  the  construction  in  behalf  of  the  respondent. 
u-v-^  testator's  offspring  appear  to  be  alike  objects  ,of  his 

aflfection  and  providing  care.    Yet,  what  a  needless,  useless, 
incumbering  diversity  of  regulations  is  introduced,  if 
took  a  fee  simple,  with  an  executory  devise  to  Elizabeth;  W 
a  fee  tail,  with  an  estate  for  life,  or  fee  tail  lin^ited  to  Fn 
Ann  a  fee  tail,  with  an  estate  for  life,  or  a  fee  tail  limited' 
Valiance;  and  John  a  fee  simple,  with  an  executory  devise 
Comfort\ 

On  the  contrary,  the  construction  in  ftvour  of  the  appellaBls, 
gives  a  sameness  of  arrangements,  correspondent  with  the  senc^i 
ments  of  the  father  towards  his  children.    Each  son  took  an  ii]i» 


fettered  estate,  that  is,  a  fee  simple  in  the  nart  devised  to  him;  of 
course,  if  any  son  <^  came  to  lawful  age,  he  might  dispose  of 
his  share  as  he  pleased;  if  any  son  died,  ^^  before  he  came  ID 
lawful  age,"  leaving  issue,  the  estate  went  to  that  issue;  but  if 
any  son  died,  before  he  came  to  lawful  age,  and  without  leaving 
issue,  the  estate  went  to  the  substitute.  This,  we  believe,  tohiM 
been  the  testator's  design;  and,  we  think,  he  manifested  in  it  greM  { 
prudence,  and  a  paternal  impartiality. 

It  has  been  observed,  by  the  respondent's  counsel,  ^  that  this 
'^^  construction  would  carry  the  estate  entirely  from  die  descend- 
*'*'  ants  of  the  testator  into  a  strange  family,  and  the  respondent's 
^  lessor  would  suffer  the  peculiar  hardship  of  being  sfri^  of  the 
^^  inheritance,  though  he  is  heir  of  the  testator  and  of  the  de* 
"  visee.** 

It  is  impossiole  to  calculate  hardships  of  this  kind^  amidst  the 
mutabilities  of  human  affairs.  It  is  to  be  remembered,  diat  W^ 
Ham  Bagwell^  the  devisee  and  heir  of  the  testator,  was  succeeded 
by  his  sOn  William  and  this  JVilliam  by  his  two  daug^t^ra.  Thus 
the  construction  of  the  counsel  for  die  sq^pellants^  allows  a  fee 
simple  to  the  heirs  of  the  testator  aqd  devisee  for  sevend  sene- 
rations.  About  fifty  years  ago,  as  s^pears  from  the  records  of 
the  Orpharts  Courts  the  mother  of  the  respondent's  lessen-  obtain- 
ed a  partition  with  her  brother  William  tn^  second,  of  the  lands 
devised  by  the  testator  to  William  the  first,  their  father,  as  of  an 
estate  in  fee  simple,  and  the  lands  assigned  to  her  for  her  share 
are  held  under  that  partition  to  this  day.  It  would  have  been 
thought  at  that  tioie  extremely  hard,  if  it  had  been  insisted,  that 
William^  the  grand&ther  of  the  respondent's  lessor  took  in  fee 
tail  the  lands  devised  to  him  by  this  will,  that,  therefore,  upon  his  , 
death,  the  whole  descended  to  his  son  William^  and  that  his 
daughter  Agnes  was  not  entitled,  under  our  intestate  acts,  to  any 
part  of  so  large  an  estate.  Now,  the  complaint  is  directly  rever- 
•sed,  and  the  construction  that  enured  to  the  great  benefit  of  the 
mother,  is  reprobated  by  the  son  claiming  imder  her  title.  Yet  if 
eidier  of  the  daughters  of  William  the  second  had  issue  surviving, 
the  same  inteipretatipn  of  this  wiU  would  now  suit  the  nespop- 
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*9  lessor,  that,  heretofore,  was  sb  advantageous  to  his  pa*    17B8^ 

true  cmistruaion  of  a  will  is  to  be  collected  from  the 
and  is  not  to  be  affected  by  ddlateralcircumsuuices;  con^ 
Ify  Oot  by  events  subsequent,  remote,  uncertain,  and  ut- 
unconnected  with  the  contingencies  alluded  to  in  the  will* 
T  Wiii.  2S9.  Saii.  2S2*  235*  3  Burn  1581.  This  rule  can^ 
be  dq)$urted  from.  The  security  of  property,  and  the  order  of 
jldety,  depend  on  an  observance  of  the  laws.  . 
tf>ttr  construction  of  this  wiU,  appears  to  us,  to  be  strengthened 
f  three  considerations,  which  we  daaH  now  mention, 
^lit.  It  is  very  credible,  that  when  a  person  undertakes  to  male 
f^in,  he  means  to  dispose  of  a//  his  property ;  and,  though  we 
^  opt  perceive  any  sufficient  reasons  why  this  well-founded  pre- 
p^ption  might  not  be  generally  adopted  as  a  guide  in  the  inter- 
Istation  of  wills,  especially  in  devises  to  children  and  other  lineal 
pccndaats  of  the  testator,  TS)  where  the  gifts  dictated  by  fatheiiy 
iKtioB,  a?  its  last  acts  ot  kindness,  may  justly  be  deemed  as 
kngned  to  be  the  most  beneficial  to  the  objects  of  it,  if  no  re* 
iiiction  is  declared;  yet,  it  must  ht  acknowledged,  that  we  do 
^  recoUect  any  case  where  it  has  been  so  adopted.  Judges, 
^ever,  have  availed  themselves  of  short  and  slight  mtimations 
^wiUs.  10  this  puifort;  have  exerted  themselves  to  render  the 
iMf)osidon  commensurate  to  the  intention;  and  have  particularly 
l^d  on  such  words  as  are  used  in  this  will,  ^^far  my  wormy 
l^ettete,  &c."  to  prove,  that  the  testator  designed  to  devise  all 
psfafterest  in  an  estate.  Caa.  temp.  Talbot^  IbheUon  v.  Beckwith^ 
2Vmrter  v.  Morse^  BemardisU  Tuffnill  v.  Page.  Cowp*  S55. 
1  Wikan^  Grauson  v.  Atiiman*  3  &rr.  Throgmortan  v.  HolU* 
^*  This  infisrence  appears  to  be  peculiarly  apposite,  where  a 
^est^m  sirises  from  various  terms  of  limitation,  or  expressions 
^^^mount,  whether  a  devisee  takes  in  fee  simple,  or  in  fee  tail. 
The  respondent's  counsel,  though  strenuous  advocates  for  their 
Rent's  pretensions,  have  been  too  candid  to  assert,  diat  the  estate 
pven  to  WtUtam^  and,  according  to  their  idea,  contracted  to  an 
^'^  tail,  should,  on  ftulure  of  his  issue,  expand  into  a  fee  sim- 
^  in  Francis.  They  say,  "  Francis  was  to  take  the  like  estate 
^  that  was  limited  to  WUIiam^  that  is,  an  estate  tail."  Of  course, 
^^eyersion  would  remain  undisposed  of  by  the  testator,  contrary 
^  his  design,  manifested,  not  only  by  the  preamble  of  his  will, 
but)  also,  by  the  conclusion  of  it,  in  which  last  he  uses  these  words, 

.(3)  A  retnaikable  distinctioii  taken  between  a  devise  to  a  ehild^  and  a  de- 
^«e  to  a  stranger,  in  Croke  EUz^  Fuller  against  Fuller.  In  Modem  Caeet  in 
^'Oo  and  Squity,  132.  it  was  held,  that  where  a  settlement  is  made  by  a  lineal 
^^estor,  in  consideration  of  the  marriage  of  his  son,  all  the  remainders  to  hit 
T^^ty  vre  mthin  the  consideration  of  that  settlement :  but  when  it  is  made 
ry  a  eoUateral  ancestor,  afUr  the  limitations  to  his  awi  children,  all  the  re- 
mainders to  his  collateral  kindred  are  nmUmtary. 
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1804.  ^^  rU  the  rest  of  my  personal  estate  I  give,  &c,^*  This  cbraae^w 
believe,  never  would  have  been  restricted  to  **  his  personal  estatCi^ 
if  he  had  not  been  fidly  persuaded,  that  he  had  before  dispotei 
at  all  his  real  esttiltc.  Cowp.  307.  3  Burr.  1622,  1623* 

2d.  If  it  had  been  the  intention  of  the  testator,  to  give  an  es 
tail  to  any  of  his  sons,  what  reason  can  be  assigned,  why  he  ifii 
not  use  plain  words  for  that  purpose?  He  weO  knew  eren  the 
technical  terms  for  creating  such  an  estate;  and  repeatedly  em^ 
ployed  them  in  limitations  over  to  his  dau^ters  ElhuAeth  aad 
Comfort^  that  to  each  of  them  being  ^*  to  her  and  the  lawful^! 
begotten  heirs  of  her  body  forever.'^  But,  such  terms  he  never 
admitted  in  the  devise  to  any  of  his  sons,  Xkor  indeed  to  9sxy  of 
his  unmarried  daughters. 

A  case  was  quoted  by  die  counsel  fin*  the  respondent,  from 
PoUexfeny  to  show,  that  where  there  is  a  variety  of  ezpressiooi 
there  is  a  variety  of  intentiqn.  That  case  is  very  properly  appli- 
cable here,  for,  difference  of  language,  not  otherwise  to  be  ac- 
counted for,  must  certainly  proceed  &om  difference  of  mesniiig. 
2  Wtkony  81. 

3d.'  It  is  inconsistent  with  the  testator's  intendon,  to  anstme 
die  devise  to  his  son  WUliam  to  be  a  fee  tail,  because  it  is  incon- 
sistent widi  that  meaning  which  he  himself  has  affixed  to  the 
words  of  the  devise.  2  Ab.  Ca.  in  Eq.  298.  302.  It  is  observable 
diat  the  testatcM*  in  die  latter  part  of  his  will  gives  personal  effects 
to  the  legatees  ^'  and  their  heirs  forever.^  Though  these  words 
in  such  cases  are  not  necessary;  yet  they  incontestably  show  the 
donor's  opinion  of  dieir  force,  and  demonstrate  his  determinatioo 
to  give  the  most  absolute  estate  he  could  give.  The  same  was  his 
determinadon,  as  he  used  the  same  wotds,  in  the  devise  to  his 
son  WilSamj  and  therefore  the  son  took  a  fee  simple* 

The  judgment  of  the  Supreme  Court  reversed. 
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APPEAL 

JFROM  NEW-HAMPSHIRE, 


July  1760. 


Deeiingy  Appellant^  ^oersus  Parker,  Respondent. 

(1)  'TT'HIS  was  an  appeal  from  New^Hampshirey  heard  before 
L  a  Committe  of  the  Privy  Council  (Lord  Mansfield  bc- 
iag  one  of  them)  on  the  10th  of  Jtzhf  1760-  The  fects  were  these: 
One  Parker  had  given  a  bond  to  Deering^  payable  the  30th  of 
July  1735,  eonditipned  for  the  payment  of  2460^  "  in  good  pub^ 
**  fie  bUh  of  the  province  of  Massachusetts  Bay^  or  current  krOh' 
^ful  money  of  New-England^  with  interest*^^  There  had  been 
many  payments  made,  and  indorsed*  About  the  year  1752,  the 
defendant  tendered  a  large  sum,  in  the  bills  of  credit  then  cur- 
tent  in  New*  Hampshire^  which  the  plaintiff  refused,  brought  his 
action,  and  recovered  judgmoit  for  the  penalty  in  the  bond,  upon 
die  verdict  of  a  jniy,  in  December  1758.  After  which  the  cause 
was  heard  in  the  Chancery  of  New-Hampshire^  and  the  Court 
decreed  for  the  sum  of  354^.  6^.  9d  in  bills  of  credit  of  New* 
Hamp^ircy  new  tenor,  being  the  nominal  sum  due  at  the  time 
of  the  tender,  deducting  the  sums,  paid  and  indorsed.  So  that  the 
Court  went  upon  the  principle,  that  the  plaintiff  should  take  the 
bills  as  tendered^  and  that  the  debtor  was  not  bound  to  make 
good  their  depreciation,  nor  to  pay  in  silver,  or  real  money. 

On  the  side  of  the  appellant,  or  creditor,  it  was  insisted,  that 
the  payment  ought  either  to  have  been  in  bills  of  Massachusetts 
Bay  (which,  it  seems,  were  all  called  in,  and  sunk,  before  the 
tender)  or  in  silver  money,  agreeable  to  queen  Anne*s  prodama* 

,  (1)  This  report  is  taken  from  a  collection  of  manuscript  cases,  upon  autho- 
rity, that  appeared  respectable  when  it  was  Copied;  but  the  name  of  the  re<- 
P<vter  it  |brfott«n. 
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1760*    tion,  which,  they  insisted,  was  the  true  meaoing  of  that  clauN^ 

k^y^  or  part)  of  the  condition,  to  wit,  current  lawfiti  money  vfNeoh 

England*    It  was,  also,  claimed  by  hin^  to  have  aQ  the  sums  m 

dorsed,  reduced  in  nominal  sums  down  to  the  value  of  silver  i 

the  time  of  giving  the  bond,  to  wit,  27«.  per  ounce. 

On  the  ^V^  of  th#.  re^pondfcat,  oiy  debtor,  it- was  urged,  tfaiMj 
current  money  Xii  Nexb-England  them  meatit,  and  w^  understood! 
to  be,  indifferently,  the  bills  of  credit  of  any,  or  either  of  thei 
New-England  colonies,  received  in  that  colony  in  payments 
That,  therefore,  the  tender  waa  in  the  specie  contracted  for,  and 
that  the  sums  indorsed  were  not  only  of  course,  t^on  diat  suppo- 
sition, equal  to  the  sums  expressed  ^  but  that  the  creditor,  by  is^ 
dorsing,  had  agreed  to«  and  dcfcepted  of,  so  much  as  the  same 
expressed,  in  real,  as  well  as  hominal  siims. 

The  Lord  President  and  Lord  Mansfield  expressed  them- 
selves fully  in  favour  of  the  creditor's  construction  of  the  words, 
**  current  lawful  money  of  New^England-^^  to  wit,  that  it  did  not 
mean  bills  of  cf  edit  of  any  xx)lony,  but  th^  words  were-puf  in  con- 
tradistinction thereto.  Lord  Mansfield  farther  added,  that  he 
was  dear,  oil  ttui  one  hand,  that.th^  sums  indorsed  ought  td  be  al- 
lowed according  to  the  noounal  ^ums,  so  indorsed,  equal  to  the 
same  sums  of  moi«ey  mentioned  in  the  bond,  and  that  the  phmtiff 
had  no.  right  to  have  the  ssUne,  any  way  reduced  or  altered.  On 
the  other  hatnd,  his  lordship  thought  that  die  tender  was  notgooi 
in  any  respect;^  {or,  not  only  because  it  was  made  in  a  species  of 
currency  different  from  that  contracted  for;  but,  ako,  because 
it  was  out  of  tim^^  being  many  years  after  the  time  of  payment 
was  lapaedi  and  ako  without  notice.  ^  What  (said  his  lordship) 
shall  a  man  meet  his  creditor  in  the  meet  unawares,  and  teiMler 
a  debt  to  him!  The  chance)ry  allows  six  months'  notice  of  time 
and  place  to  be  giveti.  The  law  of  die  t>i:ovtDce  enabling  the 
Court  toittutn  itself  into  a  Court  of  equity  and  to  reduce  the  bond 
to  the  sum  due  by  the  audiiem^  was  a  very  gCK)d  thing;  and  what 
Sir  Th$ma8  M$ore^  in  his  time,  laboured  so  hard  to  obtain  an 
act  of  parliament  for  ha-e«  And  because  die  Judges  (with  whom 
he  had  several  conferences  about  the  matter)  were  for  retaining 
the  old  altificial.way,  he  declared,  tiiat  he  would  always  gnml 
injunctions  iu  such  cases.  In  the  present  case  (his  lonUi^  coik 
tinned)  he  was  at  no  loss  to  determine,  that  the  judgment  ought 
to  be  reversed:  But  he  was  at  sTloss  what  rule  to  go  by,  in  deter- 
tnining  the  quantutti  of  the  debt.  Since  the  province  bills  contract- 
ed for,  were  caRed  in  and  gone ;  with  a  desire  to  know  the  usagCi; 
he  had  inquired  of  Mr.  /.  a  New-England  gendeman  (who  had; 
practised  the  law)  and  was  informed  tfaat  ^^  when  old  tenor  hadj 
been  contracted  for,  it  had  been  allowed  to  be  tendered,  althou^^ 
depreciated  in  value,  if  the  tender  was  made  in  season.    Thij 
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rds  the  close  of  existence  of  old  tenor  and  after  it  had  been  1760. 
[ed  in  and  sunk,  when  judgment  was  given  for  real  money,  ^  v-*^ 
18  matter  (of  how  much  to  give)  was  greatly  agitated.  Some 
ere  for  giving  the  value  of  the  old  tenor,  or  bills  contracted  for, 
[as  it  stood  when  the  obligation  was  out,  or  the  debt  became  due. 
~  lers  would  have  it  settled,  as  it  was  when  at  the  last  and 
orst  period ;  and  others  again,  were  for  taking  a  medium.  But 
more  general  method  was  to  take  the  value  of  the  bills,  when 
y  should  have  been  paid  by  the  contract*^'  Lord  Mansfield 
.erved,  that  from  this  information,  he  had  received  much  light, 
id  was  relieved  from  his  difficulty.  That  much  might  be  said, 
for  taking  as  a  rule  the  value  of  the  old  tenor,  at  the  time  set  by 
,  die  bond  for  payment.  That,  upon  the  mention  of  it,  it  struck 
lim  as  the  rule  of  right  in  general:  but  that,  in  the  present  case, 
the  bond  had  been  outstancung  so  ver}*  long,  the  bills  of  credit, 
which  were  the  currency  of  the  country,  had,  in  the  mean  time, 
wink  gradually,  and  became,  in  some  measure,  every  one's  loss: 
.  <Dd  that,  therefore,  in  this  case,  he  thought  the  loss  ought  to  be 
divided  between  them. 

The  BoAKD,  upon  the  whole,  instead  of  taking  the  price  of 
iilver  at  the  time  of  the  contract,  and  time  set  for  the  payment, 
(which  was  about  27*.  per  ounce)  fixed  it  at  37*.  per  ounce,  and 
computed  the  debt  accordingly.  This  made  about  100/.  sterling 
«m  tavour  of  the  appellant,  by  which  he  got  the  opinion  of  the 
Xourt  in  his  favour;  but,  as  no  costs  are  flowed  upon  appeal,  he 
eouid  not  be  much  a  gainer  by  the  general  result-. 
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April  Session  1797. 


The  Commonwealth  versus  Schafier. 

THE  defendant  was  indicted  and  convicted  for  forgii^ 
names  of  several  soldiers  to  powers  of  attorney,  auAonsi 
him  to  demand  and  receive,  their  warrants  for  the  donation  bn 
granted  by  acts  of  cotigress,  for  services  during  the  revolutioa 
war.  Dallas  observed,  that  as  the  question  of  the  common  1$ 
jurisdiction  of  the  federal  Courts,  in  criminal  cases,  had  not  be| 
decided,  it  was  his  duty,  as  counsel  for  the  defendant,  (witbol 
declaring  his  own  opinion)  to  bring  it  before  the  Court,  on  tfa 
present  occasion.  He,  therefore,  moved  in  arrest  of  judgme 
that  the  offence,  charged  in  the  indictment,  arises  under  a  uw, 
laws,  of  the  United  States  i  and  is  exclusively  cognizable  in  dieirj 
Courts.  1 

After  argument,  the  Recorder  stated  the  facts,  authorities,  audi 
principles  of  the  case,  in  giving  the  judgment  of  the  Court.       \ 

WiLCOCKS,  Recorder.  The  offences  charged  against  the  de- ! 
fendant  in  the  incUctment,  are  forgeries,  committed  in  forging  \ 
the  names  of  Allen  Fox,  Ebenezer  Drake,  Robert  Battersby,  and 
Samuel  Gristuald,  to  four  several  powers  of  attorney,  to  demand 
and  receive  from  the  United  States,  for  each  of  them,  100  acres 
of  land;  they  having  all  been  soldiers,  who  <mlisted  to  senre 
during  die  late  war  with  Great  Britain,  and  who  served  throogh 
the  war;  and,  in  consequence,  under  various  acts  of  congress, 
each  of  them  was  entitled  to  a  donation  of  100  acres  of  land. 

In  support  of  this  motion  in  arrest  of  judgment,  made  by  Mr. 
Dallas,  the  constitution  of  the  United  States  has  been  cited.  Art» 
3.  s.  2.  p.  12.    The  Judiciary  Act  of  Congress,  s.  9.  p.  9r.  «.  j 
11.  p.  98,  99.  s.  34.  p.  112.  2  vol.  Resohes  of  Congress,  16Ml 
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fept.  1776.  p.  357,  8.    p.  361.  18^A  Sept.  1776.  p.  365.  20th    1797. 

fer.  1776.  p.  456.  t2th  Nov.  1776.  p.  438.  30th  Oct.  1776.  *^-v^ 

Eflw;*  of  U.  S.  p.  151.  9.  14.  Cbwf.  C7.  j;  art.  1.  *.  8.  4  Black. 

SS»R.  245. 

It  has  been  contended  that,  under  the  2d  seetion  of  the  3d  ar* 
tde  of  the  constitution  of  the  United  States^  its  judicial  p9wer 
HOOLisy  inter  alicj  to  all  cases  arising  tinder  the  constitution  and 
brs  of  die  United  States. 

'  By  the  resolutions  of  congress  in  1776  referred  to,  it  was 
hown,  that  the  soldiers,  who  enlisted  to  serve  during  the  war, 
IkI  served  to  the  end  of  it,  were,  individually,  entitled  to  a  do« 
ition  of  100  acres  of  land  from  congress. 

It  has  been  said  that  an  inspection  of  the  indictment  will  show, 
bat  the  crimes  charged  against  the  defendant,  consisted  in  forg- 
ng  certain  writings,  which,  by  the  rules  of  office,  were  necessary 
0  obtain  from  congress  the  soldier's  right  to  lands.  For  this  rea* 
KID,  and  because  the  soldier^s  rights  to  lands  are  derived  under  the 
taolves  or  acts  of  congress,  the  conclusion  is  drawn,  that  a  state 
!Wt  has  no  cognizance  of  this  crime,  because  it  arises  out  of  a 
!«^  of  the  United  States. 

The  9th  section  of  the  judiciary  law  of  the  United  States^  it  b 
dkged,  gives  to  the  District  Court,  exchtsive  of  the  state  Courts^ 
^izance  of  all  crimes  and  offences  that  shall  be  cognieable 
wdcr  the  authority  of  the  United  States^  where  the  punishment 
If  whipping  under  thirty  stripes,  &c.  And  «,  1 1.^.  99.  gives  to  the 
Srcttrr  Court  exchisive  cognizance  of  all  crimes  and  offences  cog- 
nizable under  the  authority  of  the  United  States^  except  where 
^t  act  otherwise  provides,  or  the  laws  of  the  United  States 
>Aerwi8e  direct. 

It  was  contended  that,  for  the  reasons  before  recited,  showing 
hit  the  offence  arose  out  of  a  law  of  the  United  States^  that,  there- 
in^, the  Courts  of  the  United  States  had  cognizance  of  it.  And 
fcat,  by  the;9th  and  11th  sectibns  of  the  judiciary  law,  their  cog- 
uzance  was  declared  to  be  exclusive  of  the  state  Courts,  unless 
otherwise  provided  by  that,  or  some  other,  law  of  the  United 
^€s;  and  it  was  said  that  no  such  provision  had  been  made, 
herefore  the  conclusion  was,  that  the  state  Courts  had  no  juris- 
fiction  of  this  offence. 

In  answer  to  an  objection,  that  the  laws  and  constitution  of 
w  United  States  no  where  defined  the  crime  of  forgery^  in  such 
'^Qer  as  to  comprehend  the  offence  charged  in  the  indictment; 
K>f  was  the  common  law  of  England,  relating  to  crimes  and  of- 
^ces,  extended  to  the  United  States;  nor  was  there  any  law  of 
lie  United  States  which  prescribed  a  punishment  for  forgeries 
jcncrally: 

The  act  of  congress  for  punishing  certain  crimes  against  the 
med  States^  Laws  of  United  StaUSy  s.  14.  p.  151.  and  against 
^8«»y  of  indents  or  public  securities  of  the  United  States  were 
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1797.    cited,  and  the  judiciary  law,  j.  34.  />.  112.  which  sayf  ^lal 
Sm^ymJ  laws  o£  the  several  states^  except  where  the  constitution,  trcar 

or  statutes,  of  the  United  States^  shall  otherwise  require^  shaIL|| 
regarded  as  the  rules  of  decision,  in  triab  at  common  k^\^,  in  lk 
Courts  of  the  United  States^ 

It  has  been  inferred  from  hence,  that  the  rule  of  punishmenl; 
in  this  case,  would  be  the  rule  of  the  comipon  law  if  it  c 
in  the  state,  or  such  rule  as  the  law  of  the  state  provided*  4 
Com.  245.  has  been  referred  to  for  the  definition  and  punii  ~ 
o^  forgery  at  the  copimon  law. 

Benfield^s  case  has  been  referred  to,  which  wais  an  iDdktmciitj 
in  the  Circuit  Court  of  the  United  States^  for  a  misdemcauGri 
that  he,  being  a  citizen  of  the  United  States^  entered  on  board  a 
Fraich  privateer,  to  cruize  against  the  BritUl^^  VfxOx  whocp  thpi 
United  States  were  at  peace  under  a  treaty'. 

Ravara^s  case  was,  also,  cited,  who  was  a  consul  (fiMi^H^I 
state  of  Genoa  to  the  United  States^  and  indicted  in  the  IJ^strkt 
Court  of  the  United  States^  for  a  misdemeanor  in  sendiBg  a , 
threatening  letter  to  Benjamin  HoUand^  for  the  purpose  of  obtain-  : 
*ing  money  from  him# 

It  was  said,  that  there  was  no  act  of  congress  which  either  de- ; 
fined  the  offence,  or  the  punishment,  in  those  cases;  hut  it  was 
s^id,  that  the  common  law  would  give  the  rule  for  botb^ 

It  was  argued,  that  whatever  was  necessary  to  the  ezisiencf  of 
the  United  States^  must  pot  depend  upon  the  state  Courts*  -'f^ 
this  offence.was  committed  in  prejudice,  and  to  the  injiiry,  of  ^e 
United  States^  and,  therefore,  the  jurisdiction  of  it  belongs  to  the 
Courts  of  the  United  States. 
^  That  under  the  constitution  of  the  United  States^  no  power  is 

given  to  punish  the  offence  of  stealing  records,  robbery,  perjury, 
and  die  laws  of  congress,  p.  153.  prescribe  the  puniahin^iit  oi 
these  offeQces,  in  particular  cases* 

As  the  laws  of  congress  have  made  im>vision,  in  these  caaeS) 
without  an}'  power  given  by  the  constitution  expressly  fiwr  diQ 
purpose;  in  the  same  manner,  the  authority  of  congress  is  com- 
petent to  declare,  by  Liw,  how  the  offence  charged  against  ^oAji 
Schqffer^  shall  be  tried  and  punishf  d.  And,  therefore,  it  is  an 
offence  not  of  state  cognizance,  but  ought  to  be  tried  in  the 
Courts  of  the  United  States  only. 

Mr.  Ingersoll ^nd  Mr.  Thomas^  in  support  of  the  jqrisdiction  <if 
the  Court,  referred  to  the  following  authorities^  Const,  of  U*  S. 
arU  3.  s.  2.  art.  1.  *.  8.  p.  8.  No.  10.  \2th  Amend.  Const.  K 
*$:  ResoL  of  Cong.  vol.  8.  p.  289.  Mh  July  1783.  lb.  toL  la 
p.  366.  Ut  Auff.  1786.  lb.  voL  12.  /.  114.  23</  July  irsr. 
i  vol.  Laws  of  Cong.  p.  49.  52.  154.  2  vol.  Federalist^  p.  333,  I 
324.    ConsU  U.  S.  art.  'l.  s.  8.  No.  6.   Laws  of  U.  S.  s.  J6.  j 
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FrQm  these  sources,  a  system  of  argumeqc  has  b^en  drawn,  1797* 
^cSy  as  it  has  been  generally  adopted  by  the  Court  (in  the  ^^y— J 
iments  they  have  formed)  I  shall  forbear  to  state  it  minutely, 

pt  proceed  to  deliver  the  opinion  of  the  Court  oa  the  case  be- 

ire  tWm. 

^The  soldier  who  enlisted  to  serve  during  the  war>  and  afterwards 
ntinued  to  sen^e  to  the  end  of  it,  had  a  right  to  demand  and  re- 
ive from  the  Untied  States^  a  promised  donation  of  100  acres 
land.  This  right  had  its  inception  under  several  r^olutions  of 
||CQngre8s,  passed  in  the  ^ear  1776,  auid  it  became  a  perfect  right 
pit  the  close  of  the  war  m  the  year  1783. 

;      7he  coniinonwea^thof  Penn$yhania^  for  a  long  course  of  tim6 

>  before  the  revolution  down  to  the  present  day,  has  always  had 

I  siihsit^ting  lawsj  competent  to  the  trial,  and  punishment,  of  every 

species  of  forgery  that  could  be  fabricated.    In  the  year  1789, 

f*  ^ien  the  constitution  of  the  United  State*  was  completely  organ* 

isn&d,  it  found  this  commonwealth  in  full  possession  oi  jurhdic^ 

I  XiOTt  over  tbb  forgery.  And  as  offences  on  this  subject  may  have 

occurred  ^fter  the  peace,  a9d  before  the  eipstence  of  the  present 

constitution,  it  is  possible  that  some  instates  of  prosecutions  o^ 

sioiilar  papers,  may  havjs  taken  place  in  the  Courts  of  this  state, 

before  fhe  establishment  of  it,  as  sever^  have  been  known  to 

take  placcn  in  this  Court,  since  that  period;  particularly  in  the 

G|8es  of  Di^en^  and  M'^Conchlan  and,  Wife* 

Jgr^The  imports^nt  question  is,  What  )ias  been  the  effect  of  the 

^Hfeiistitution  of  the  United  States  (and  the  laws  which  have  been 

enacted  under  it)  to  divest  this  commonwealth  of  a  jurisdiction 

of  which,  at  the  time  it  was  made,  it  found  the  state  constitu- 

tionally  possessed*  ^ 

The  1st  and  3d  articles  of  the  constitution  of  the  United  States^ 
principally  affect  this  question;  they  respect  the  legislative  ^d 
jlidicial  powers,  and  contain  an  extensive  enumeration  of  subjects, 
vrhereon  their  legislative  power  may  be  exercised,  an(}  to  which 
the  judicial  power  shall  extend,  and  it  is  reasonable  to  say,  that 
there  may  be  powers  which  are  not  enumerated  in  it,  but  ought 
to  be  considered  as  granted  by  the  constitution;  for  instance, 
tnpse  (if  such  there  be)  which  are  essential  to  the  independence 
of  the  government,  to  its  protection  and  defence,  to  such  as  grow 
out  of  die  constitution,  and  out  of  the  caristitiifionai  Unvn  of  Con-- 
greas. 

If  it  be  true,  that  this  offence  may  be  considered  as  growing 
out  of  an  act  of  congress,  because,  if  congress  had  never  engaged 
to  give  lands  to  soldiers  of  a  particular  description,  there  never 
tould  have  been  a  forgery  of  such  a  power  of  attorney:  yet,  it 
still  remains  a  question,  whether,  under  all  existing  circumstances, 
this  court  has  jurisdiction. 

If  the  authority  of  congress  is  competent  to  declare  the  false 
^'Mti^ig'Buch  a  paper  to  b(^  s^  crime  9i  forgery^  to  prescribe  its 

punishment,, 
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1/97.  punishment,  and  to  appoint  the  place  of  trial  to  be  is  the 
u-v-^  of  the  United  States^  exclusively  of  die  state  courts;  yet,  cm 
animation^  it  will  be  found,  that  congress  has  not,  fay  any 
legislated  on  any  of  these  points.  No  act  of  congress,  has,  ei 
definitely  or  by  general  description,  made  the  false  fahrkatioii 
such  a  writing  to  be  a  forgery,  nor  has  any  act  declared  how  sudi' 
a  forgery  or  forgeries,  generally,  shall  be  punished.  No  act  had 
pven  jurisdiction  to  any  court,  either  concurrent  or  exclusive,  t» 
try  the  crimes  of  forgeries  generaBy. 

If  these  positions  be  true,  mey  tend  to  shev  it  doubtful,  whedier^l 
at  this  day,  under  the  existins  laws  of  the  United  States^  this  for- 
gery could  be  tried  and  punished  in  their  courts;  however,  futurp 
laws  may  make  them  so. 

To  say  that  the  constitution  of  the  United  Statee^  operated  nay 
abridgment  of  the  jurisdiction  of  the  state  courts,  as  to  czuttai  J 
generally,  of  forgery,  perjury,  larceny,  mcrdy  because  thejr  tr*  ^ 
lated  to  the  intei^est  or  concerns  of  the  United  States^  or  tftdr 
officers,  acting  under  their  laws,  before  they  themselves,  by  their 
dwn  acts,  shall  have  provided  for  the  punishment  of  sudi  ciaoes, 
and  taken  order  as  to  the  jurisdiction  of  them,  would  lead  to  tUs 
consequence,  that  for  a  time,  consistent  with  such  doctrine,  some 
crimes  would,  by  law,  be  subject  to  no  prosecution  or  punidi- 
ment. 

In  the  2d  vol.  of  the  Federalist^  page  323,  324.  which  may  be. 
called  a  commentaiy  on  the  constitution  of  the  United  SteOeA^ 
contemporary  with  it,  it  is  held  tliat  "  the  states  retain  aU  fuS^ 
<^  existing  authorities  which  may  not  be  exclusively  delegated  to 
^Uhe  federal  head;  and  that  this  exclusive  delepadon  can  only 
^*  exist  in  one  of  three  ways;  1.  where  an  audionty  is  in  express 
*^  terms  granted  to  the  union;  2.  or  where  a  particular  authoritjr 
^^  is  granted  to  the  Union,  and  the  exercise  ot  a  fike  authority  is 
^^  prohibited  to  the  states;  3.  or  where  an  authority  is  granted  to 
^^  the  union,  with  which  a  similar  authority  in  the  states  wouU 
^^  be  utterly  incompatible.  Though  these  principles  may  not  apply 
**  with  the  same  force  to  the  judiciary  as  to  the  legislative  power, 
^^  yet  I  am  inclined  to  think,  that  tney  are,  in  the  mun,  just, 
^^  with  respect  to  the  former  as  well  as  the  latter;  and,  under  this 
^  impression,  I  shall  la^  it  down  as  a  rule,  *^  That  the  state  coorts 
^^  wiU  retain  the  jurisdiction  they  now  have,  unless  it  appears  to 
'^  be  taken  away  in  one  of  the  enumerated  ways." 

Page  3$24.  ^^  I  am  even  of  opinion,  that,  in  every  case  in  which 
^^  they  are  not  expressly  excluded  by  the  future  acts  of  the  na- 
^'  tional  legislature,  they  will,  of  course,  take  cognizance  of  the 
^^  causes  to  which  tiiose  acts  may  give  birth." 

But  the  present  case  is  not  one  of  those  which  comes  within 
the  exceptions  of  that  writer.  Ist.  The  juris<Uction  of  this  crime 
is  not  exidusively  granted  to  the  union.  2d.  It  is  not  prohibited 
to  the  states.  3d.  Nor,  if  it  is  granted  to  the  umon,  is  it  a  case 
where  a  similar  authority  in  the  states  would  be  incompatible. 

In      I 
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In  the  act  of  congress,  p*  147.  ^  for  the  punishment  of  certain    1 797 • 
Erimes,^  the  murders,  or  Urcenies,  there  mentioned,  are  such  as  ^m^^yf^^ 
maj  be  committed  within  forts,  arsenals,  dock-yards,  federal 
mrict^  places  ceded  by  the  states  to  the  United  States^  or  upon 
ie  hi^  seas,  perjuries  in  their  own  Courts  of  justice  under  any 
of  congress,  forgeries  of  indents  or  public  securities.  In  ge- 

ftl  they  are  those  spbjects  submitted  by  the  constitution  to  be 
legislated  upon  by  them,  and  made  subject  to  dieir  judicial  au- 
diority.    Congress  having  exercised  their  power  over  many  sub- 

ts  subnutted  by  the  constitution,  and  to  some  arising  under 

iriaws;  but  never  having  touched  the  present  snbiect,  of 
^  hich  this  state  had  a  pre*exisung  cognizance,  it  may  be  con-» 
Mored  as  castts  omissus  by  their  laws;  and  until  they  shall,  b^ 
I  some  future  act,  exercise  dieir  authority  over  the  subject  by  de* 
^gDf^ng  the  crime,  prescribing  the  punishment,, and  giving  to 
'Uie  Couits  of  the  United  States  exclusive  jurisdiction,  diis  Court 
nay,  constitutionsdly,  take  cognisance  of  the  cause,  and  punish 
the  offence,  by  the  laws  of  this  state* 

Therefore  die  11th  section  of  the  judiciary  act,  which  gives  to 
die  Circuit  Court  exclusive  cognizance  of  aU  crimes  and  offences 
cognizable  under  the  authority  of  the  United  States j  may  be  rea- 
sonably supposed  not  to  have  contemplated  this  case,  which  by 
no  act  of  congress  is  designated  as  a  crime,  nor  has  it  any  ap« 

K pointed  punishment, 
prosecution  against  Her^ld^  in  the  Circuit  Court,  was 
iolation  of  his  duty,  as  a  citiaen  of  the  United  States^  in 
-^g  on  board  a  French  privateer,  and  cruizing  against  the 
*^ct9  of  the  king  of  Great  Britain^  with  whom  the  United 
States  were  at  peace,  under  the  sanction  of  a  treaty.  This  was 
contrary  to  the  law  of  nations,  to  the  treaty,  and  against  the  con* 
<tittition  of  the  United  States.  This  was  not  a  crime  resulting 
fi^m  the  regulations  of  an  act  of  congress. 

^  Ravara  was  a  public  minister,  a  consul,  and,  therefore,  the  ju* 
nsdictiott  over  him  by  the  constitution  was  expressly  to  be  exer*    . 
^^  by  the  (Courts  of  the  United  States*   Neither  of  these  cases 
^csts  yj^foti  the  principles  on  which  the  present  case  stands,  and, 
fterefore,  are  no  aumorities. 

The  34th  secuon  of  the  judiciary  act,  p*  112.  which  says  that 
we  laws  of  the  several  states,  except  where  the  constitution,  trea- 
^  or  statutes,  of  the  United  States  shall  otherwise  direct,  shall 
^  regarded  as  the  rules  of  decbion,  in  trials  at  common  law,  in 
^  Courts  of  the  United  States^  plainly  refers  to  trials  of  a  civil 
^re,  according  to  the  course  of  the  common  law,  and  not  to 
^c  trial  of  crimes  by  the  hdes  of  the  common  law. 

Upon  this  comprehensive  view  of  the  question,  the  Court  are 
if  opinion,  that  tKey  are  competent  to  Uie  jurisdiction  of  this 
cause,  and,  therefore,  do  over-tule  the  motion  that  has  been  made 
{ft  arrest  of  judgment,  founded  on  the  objection  to  their  want  of 
jttfiBdictipn. 
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CIRCUIT  COURT,    . 

PENNSYLVANIA  DISTRICT. 


October  Term  1805. 

Present  Paterson,  an  Associate  Judge  of  the  Supreme  Cooit. 
Peters,  District  Judge. 


Thurston  versus  Koch. 

THIS  case  is  reported  ant.  p.  348.;  but,  I  find,  that  Ju^ 
Peters  delivered  his  opinion  at  large ;  with  a  copy  <tf  whiS 
Mr.  Condy  has  obligingly  furnished  me  tor  publicaticm. 

Peters,  ^uitke.  The  point  in  this  cause  is,  whether  in  a  case 
of  double  insurance,  the  policies  are  to  be  taken  according  to  pri- 
ority j  that  is,  whether  the  second ig  answerahle  before  the  firsts 
exhausted,  if  the  loss  is  greater  than  the  sum  covered  by  the  first? 
Atid  if  the  loss  is  fully  Covered  by  the  first,  whether,  if  it  be  paid 
by  the  insurers  on  the  first,  they  can  oblige  those  on  the  second 
to  colitribute,  fro  rata? 

To  be  respectable  abroad,  and  to  facilitate  and  simplify  mer- 
cantile business  at  home,  we  should  have  a  national^  uniform,  and 
generally  received,  la"w-merchant.  The  Custom,  or  practice,  of  one 
^ate  differlhg,  perhaps,  from  that  of  another,  must  yield  to  generd 
and  established  principles- 
There  is,  however,  ho  Custom  of  merchahts,  in  this,  or  any 
other,  district  of  the  United  States^  stated  in  the  case,  and  we 
cannot  travel  out  of  the  statement,  in  giving  our  judgment. 

I  mention  as  an  extraneous  fact,  of  which  I  have  been  informed 
by  persons  intelligent  in  business  of  insurance,  that  the  rule  in 
NexV'Tbrky  whrre  they  follow:ed  the  British  practice  for  a  great 
length  of  time,  was  variant  fipom  fcat  they  now  use.  The  custom 
in  Phihdelphta^  has  been,  for  a  long  course  of  years,  to  settle 
losses,  where  there  are  double  insurances,  according  to  priority 

of 
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«f  policy  in  d^te,  without  regard  to  time  of  individual  signature:    ^905, 
Aat  is,  not  to  call  on  the  second  set  of  underwriters,  if  those  on  i|_^    J. 
the  first  policy  were  competent,  or  had  paid  the  amount  of  sub« 
scription,  or  loss.  In  this  event,  those  on  the  second  policy  return 
tfie  premium,  retaining  one  half  per  cent.  If  this  be  so,  and  I  have 
no  reason  to  doubt,  it  is  one  of  the  very  few  subjects,in  which  I  have 
hten  able  to  discover  a  decided  and  universal  custom  of  merchants 
here.  It  may  have  originated,  when  the  British  rule  was  more 
similar  to  that  of  many  other  nadons,  than  it  is  now,  stnd  was  at 
the  time  of  our  revolution.  It  appears  to  me,  that  the  custom  here 
is  agreeable  to  the  general  maritime  custom  and  law  of  Europe, 
jn  £is  particular.  The  authorities  produced  in  this  cause,  on  the 
t^Slt  of  the  defendant,  warrant  me,  in  this  opinion*  All  the  Euro^ 
peon  nations^  it  is  true,  do  not  agree.    There  may  not  in  every 
detail,  be  an  exact  conformity  among  any  considerable  number. 
^But,  I  conceive,  that  where  uie  greater  number  of  particular  laws 
are  coincident  in  a  general  principle,  this  will  establish  what  is 
called,  general  law*  In  the  point  before  us,  there  are  exceptions 
in  the  laws  of  Spaiuy  and  those  of  England^  to  what  seems  to  be 
the  general  principle  and  rule,  among  other  trading  nations.  And 
Ae  arrangements  of  those  two  countries,  differ  from  each  other. 
The  law,  or  custom  of  merchants  in,  England^  was,  formerly, 
more  agreeable  to  the  general  custom  and  maritime  law  of  other 
nations,  than  it  has  been  decided,  in  latter  times  to  be.  It  is  con- 
^  tended,  that  the  British  authorities,  do  not  shew  direct  decisions 
^ their  courts,  on  this  point;  yet,  they  are  sufficient  to  satisfy  me, 
0f  what  the  law  there  is.  It  appears  to  me  to  be  clearly  setded, 
as  law,  in  England,  that  in  cases  of  double  insurances,  if  all  the 
policies  cover  the  same  risques,  there  shall  be  a  rateable  contri- 
bution. It  was  so  settled  at  the  period  of  our  independence.  It 
was  their  law-merchant,  which,  being  part  of  the  common  law, 
was  binding  on  us;  and  is  now  engrafted  into  our  maritime  code. 
The  cases,  before  our  declaration  of  independence,  clearly  shew, 
that  die  law  was  then  so  settled.  And  in  cases  since  that  decla- 
ration, it  is  recognised  and  agreed  to  be  the  law.  Our  insurances 
in  that  country  being  still  considerable,  the  rule  is  yet  useful  on 
that  accoimt,  among  others. 
In  France,  agreeably  to  an  ordinance  of  Lewis  XIV.  the  first 
policy  is  to  be  exhausted,  before  the  second  operates,  if  dated  at 
diflferent  times.  But  different  policies,  of  the  same  date,  are  con- 
sidered as  one,  and  there  is  a  rateable  contribution. 

In  Spain,  the  date  and  time  of  individual  subscription  are 
attended  to,  and  insurers  are  called  on,  according  to  priority 
of  subscription,  even  on  the  same  policy*  I  have  had  frequent 
occasions  to  recur  to  Spanish  regulations.  There  is,  in  most  of  the 
.  Spanish  maritime  laws  and  customs,  a  peculiarity  which  creates 
an  exception,  rather  than  a  rule,  on  many  general  principles. 
Vol.  rV.  e  I  cannot 
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1805.  I  cannot  see,  that  it  will  be  materially  disadvantageous  to  com* 
merce,  to  settle  this  question^  in  either  way,  contended  for  in  thn 
cause.  It  is  of  most  importance,  that  the  point  should  be  clearl| 
decided  and  settled  in  one  or  the  other  way;  that  merchants  xsaz) 
know,  and  accommodate  their  affairs  to  the  decision.  This  courl 
can,  at  least,  commence  the  means  of  final  decision. 

I  believe  with  Professor  Smith,  in  his  "  iVeaith  of  Nations^ 
cited  in  this  cause,  that  distributing  the  burthen  of  losses,  among 
the  greater  number,  to  prevent  the  ruin  of  a  few,  or  of  an  indi- 
vidual, is  most  conformable  to  the  principles  of  insurance,  and 
taost  conducive  to  the  general  prosperity  of  commerce.  The 
wisdom  and  experience  of  the  British  nation,  grown  out  of  thcSj 
more  modem  and  extended  state  of  commerce,  have  given  adS* 
tional  value  to  this  opinion.  Whatever  respcrct  (and  it  is  not  slightlL 
I  may  entertain  for  the  laws  of  other  nations,  I  deem  myses 
bound  to  follow,  what  was  the  established  law  and  custom  of  mer- 
chants in  England^  at  the  time  of  our  becoming  an  independent 
nation:  not  because  it  was  the  law  merely  of  mat  couhtty;  but 
because,  it  was^  and  iff,  our  law. 

There  is  sufficient  evidence  in  my  mind,  in  the  cases  produced 
out  of  the  British  books,  to  this  point,  to  satisfy  me  of  the  law  and 
custom  there  established  on  this  question^  I,  therefor^,  conclude^ 
according  to  the  case  of  Newby  v.  Reed^  (.Sir  Wrru  BL  Rffk  410.) 
that  ^^  the  insured  may  recover  the  whole  sum ;  and  leave  the  in* 
**  surer  to  recover  a  rateable  proportion,  from  other  insurers,  on 
^^  a  double  policy,"  and  the  insured  may  elect,  wtiich  set  of 
insurers,  or  which  of  the  individuals,  he  will  sue,  for  the  amount  of 
actual  loss;  beyond  which  he  cannot  recover,  as  he  can  have  but 
one  satisfaction. 

On  the  point  stated,  (the  details  of  which  merchants  can  best 
adjust)  I  am  of  opinion,  that  the  defendant  is  liable  to  pay  to  the 
plaintiff,  a  contribution,  upon  the  loss  paid  by  him,  as  stated.  Thi9 
contribution  must  be  made  by  all  the  insurers,  on  all  the  policies 
rateably,  as  their  respective  subscriptions  bear  a  proportion  to  eacl^ 
other,  and  all  of  them  to  the  actual  loss.  The  defendant  of  course^ 
must  pay  to  the  plaintiff  his  rateable  proportion,  on  these  princi* 
pies,  according  to  the  amount  of  his  subscription.  ] 


Willing  ei  al.  versus  The  United  States. 


J 

bftUtrtm 


SINCE  this  case  was  reported,  (ante.  j>.  874),  at  Febi 
term  180r,  the  Supreme  Court,  upon  argument,  afiroieddii 
judgment  of  the  Circuit  Court. 
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b  ADMINISTRATOR. 

A  SSUMPSIT  lies  against  an  admi- 
-^*-  nistrator  for  a  distributive  share  of 
fthe  intestate's  estate,  witliout  proof  of  a 
special  promise.  U7 

An  action  may  be  maintained  here  by 
an  administrator,  tipon  letters  of  admi- 
nistration issued  in  a  sister  state.  392 
On  a  sale  of  land  by  an  administrator, 
under  an  order  of  the  Orphan's  Court, 
the  purchaser  takes  it  discharged  from 
the  lien  of  judgments,  as  well  as  other 
debts  of  the  intestate.  450 

ADMIRALTY. 

See  JuriMdiciiwi.  Uruurxmce.  Evidence. 

ACTION. 

See  Practice,  Cruenant,  ^aaumfmt. 

Action  of  debt  against  executors,  on  a 
^mple  contract  of  testator,  when  main- 
Uunable.  108 

An  action  cannot  be  maintained  for 

services,  if  the  party  acted  merely  in  ex- 

,  pcctation  of  a  legacy-  1 1 1.  1 30 

A  report  of  referees  cannot  give  a  right 
to  land,  but  it  may  settle  a  dispute  about 
land,  either  in  an  action  of  trespass,  or  of 
ejectment.  130 

Action  by  a  bastard  against  the  ad- 
ministrators of  his  putative  father,  upon 
a  promise  made  in  consideration  of  ser- 
vices. 130 

Action  of  indeb,  (U9.  lies  for  the  claim- 
ants of  distributive  shares  in  an  intestate's 
estate,  against  the  administrator,  with- 
out proof  of  an  express  aMumfitit.     U7 

Action  by  the  assignee  of  a  stock  con- 
tract in  his  own  name.  169 

Action  against  the  owner  of  a  ship,  in 
charge  of  a  pilot,  for  sinking  another 
ship,  through  negligence  anU  want  of 
skill.  S>06 


A  creditor  cannot  maintain  an  acticoi 
for  a  dividend  agsdnst  the  voluntary  trus* 
tecs  of  his  creditor,  unless  he  has  sub* 
scribed  the  conditions  of  the  trust.    2^4 

An  action  may  be  maintained  here  by 
an  administrator,  having  letters  of  admi- 
nistration granted  in  a  sister  state.    39£r 

A  surviving  partner  cannot  maintain 
an  action  on  the  casey  for  money  had  and 
received,  against  the  administrators  of 
the  deceased  partner,  unless  their  part- 
nership accounts  had  been  settled.     434 

Form  of  pleading  in  an  action  of  cove- 
nant.  436 

In  an  action  of  covenant  in  a  deed, 
where  the  grantorcovenants,  that  he  has 
an  indefeasible  title,  the  grantee,  after 
eviction,  can  only  recover  the  value  of 
the  premises  at  the  date  of  the  deed,  not 
at  the  time  of  the'evicuon.  44 1 

ACTUAL  SETTL:p:R. 

Sqe  Land, 

ALIEN. 

Whether  an  alien  can  be  a  juror.      353 

AGREEMENT. 

A  parol  agreement  will  not  give  a 
title  to  lands  ;  but  the  party  may  reco- 
ver damages  for  a  non-performance. 

152 

A  gross  misrepresentation  of  facts  on 
the  subject  of  a  contract,  the  contract  is 
void.  250 

Illegal  contracts  cannot  be  enforced 
by  a  suit  at  latr,  269 

See  lUegai  Contract. 

AMENDMENTS. 

Where  allowed.  12, 13. 25.  S67 

ASSIGNEE. 

Assignee  of  a  promissory  note  must 

set  forth  his  citizenship  on  the  record.  8 


Vol.  IV. 
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Where  an  assignee  of  a  stock  contract 
may  sue  in  his  own  name.  1 69 

The  assignee  of  negotiable  paper,  or 
an  assignable  bond,  takes  it  discharged  of 
all  equity  between  the  original  parties, 
of  which  he  had  no  notice.  47. 370 

ASSUMPSIT. 
See  Action. 

In&ncy  may  be  given  in  evidence  on 
the  plea  oinon  assum/isit,  130 

As&umpsit  by  a  bastard  against  the  ad- 
niinistratoi-s  of  his  putative  father,  in  con- 
sideration of  services.  1 30 

Special  assum/isit  to  guarantee  the 
payment  of  debts.  133.226 

Persons  claiming  distributive  shares 
of  an  intestate's  estate,  may  maintain 
indebitatu9a88umfi8it^  against  the  adminis- 
trator, without  proving  an  express  a»- 
sumpait,  147 

ATTACHMENTS.  ^j^^  ^.        ^^  challenging  35  jurow 

A  promissory  note  negotiated  m  Miv  ^retnptorily  at  common  law,  in  a  cajM- 
York  cannot  be  attached.  47   ^^j  ^^^^  remains  in  all  cases,  not  specified 


BILLS  OF  EXCHANGE. 

See  Promiuory  M>te9.  Mitice.  De- 
magrs. 

When  the  damages,  on  a  protested 
bill  of  exchange,  shall  belong  to  the  per- 
son remitting  it  to  a  foreign  creditor.  1 55 

Payment  of  a  forged  draft  cannot  be 
recalled.  234 

BLUNSTON'S  LICENCES. 
The  validity  of  Blunston's  licences  fi>r 
taking  up  lands,under  the  proprietary. 

121 


CAST-AWAY. 

See  Ship. 

CERTIORARL 
See  Practice. 

CHALLENGE. 


A  fund  remitted  to  pay  particular 
creditors,  cannot  be  attached.  279 

Where  the  garnishee  is  not  entitled  to 
set  off  a  debt  due  to  him  from  the  de- 
fendant in  a  foreign  attachment.        294 

AUCTIONEERS. 
An  auctioneer's  bond  is  a  surety  for  his 
customers,  as  well  as  the  public.        95 

AWARD. 

See  RfferecB. 

B 

BANK  CHECK. 

If  the  bank  pass  to  the  credit  of  one  of 

its  customers  in  his  cash  book  a  forged 

check,  they  cannot  rescind,  or  annul  the 

crwfit.  234 

BANKRUPT. 

See  Evidence,  JVbtice.  Sett-off, 
The  repeal  of  the  bankrupt  law,  was 
a  bar  to  any  prosecution  for  perjury  pre- 
viously committed  under  it.  ^  '^r  *)    .?^^ 

BILL  OF  EXCEPTIONS. 

When  to  be  tendered.  249 

EiTea  of  a  bill  of  exceptions,     jfpp.  xi. 


in  the  Act  of  the  30th  of  Aprit  1790. 

413,414 
CHECK. 
See  Bank-check. 

CITIZENSHIP. 
What  facts  constitute  citizenship  of 
Pennsi/hania,  in  relation  to  a  citizen  of 
another  state,  coming  here.  360 

CITY  LOTS. 

City  lots  cannot  be  located  as  vacant 
land,  under  a  Wyoming  grant.         292 

COLLATERAL  WARRANTY. 
See  Warraniy. 

COMMISSION. 

A  joint  commission  to  four  persons  to 
take  depositions,  cannot  be  executed  by 
three.  410 

COMMISSIONERS'  SALES. 
Irregularities  and  frauds  at  commis- 
sioners'sales.  218 

CONFESSION. 

See  Evidence, 

CONFISCATION. 

The  confiscation  acts  of  Georgia  are 
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not  repugnant  to  its  constitution.     '   L4 
Sec  Forfeiture,  Georgia, 
CONNECTICUT  INTRUDERS. 
Xhelaw  against  them  is  constitutional. 

255 

CONSIDERATION. 
See    jfgreement,    JSfmdtnce,   Illegal  con- 
tract, 

CONTRACT. 

See  Agreement,  Illegal  contract. 
CONVICTION. 

Errors  in  convictions  before  amagistrate. 

266, 

CORl^ORATION. 

See  Witness,   Evidence.., 
COSTS. 
See  Practice, 
COVENANT. 
Form  of  fading  in  an  action  of  cove- 
nant. 436 
Effect  of  general  and  special  covenants 
in  tlie  same  deed.  ib,. 
See  Action,  Practice.  Damages, 
CURTESY. 
Tenant  by  curtesy  initiate^  has  not  aft 
estate  forfeitable  by  his  attainder  of  trea- 
son.                                                    1 6a 

D 

DAMAGES. 

Under  what  circumstances,  the  full 
value  of  the  land  wiU  be  given  hi  dam- 
ages, for  obstructing  a  water  course.  147 

Where  a  plaintiff  may  recover  dam- 
ages commensurate  to  the  injury,  not- 
withstanding the  contract  contains  a 
penalty.  1 49 

Though  title  to  land  cannot  be  ac- 
quired by  a  parol  contract,  the  contract 
is  good,  and  damages  may  be  recovered 
for  non-performance.  152 

Whether  mesne  profits  can  be  re- 
covered in  ejectment  by  way  of  dam- 
ages. •  138 

The  owner  liable  for  damages  done  by 
his  ship  to  another  ship,  though  she  was 
in  the  charge  of  a  pilot.  206 

Rule  for  assessing  damages.  206 

See  Bills  of  Exchange.  Action,  Ccrvcnant, 


DEBTS. 

Whether  debts  .of  testator  are  a  lien 
on  his  lands,  after  a  bona  fide  sale  by  the 


heir? 


U^ 


DESTROYING. 

See  Shi/i. 

DEVISE. 

See  mil. 

DISTRESS. 
See  Rent. 

DOMESTIC  DUTIES. 
See  Duties. 

DOWER. 
What  circumstances  shall  be  deemed 
a  waiver  of  dower.  300 

DU'HES. 

See  Forfeiture, 

An  American  regibtcrcd  shipt  sold  (n 
part,  while  she  is  at  sea>  to  residt:m  Ame- 
rican citizens,  is  not  chai^geablc  vvtUi 
foreign  duties,  on  her  return  to  an  Ame- 
rican port.  374.  Afip,  xxxiv. 

What  is  an  error  In  the  liquidiilioii  oJ' 
duties.  376j  Tt  a,,(l). 

E 

EJECTMENT. 

See  Mesne.  Profits,   Damages, 
ELECTORS. 
What  questions  are  illegal  to  be  put 
to  Electors.  25.*; 

EMBARGO. 

See  Insurance, 

ENGLISH  STATUTES. 

The  English  statute  of  frauds  and  per- 
juries does  not  extend.  1 52 

The  English  statute,  respecting  colla- 
teral warrantees,  (A,  Ann.  c.  16. «.  21 J 
does  not  extend.  168 

EQUITY. 

Equity  cannot  decree  against  the  legal 
and  express  stipulation  of  the  parties 
themselves :  nor  can  the  door  of  equity 
be  allowed  to  remain  open  forever.    347 

How  far  equity  is  administered  in  the 
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common  law  Courts  of  Penniylvania. 

335.  347,  8 
EVICTION. 
See  Covenant,  Evidenct*  Action, 

EVIDENCE. 

The  effect  of  a  voluntary  confession) 
in  a  capital  caae.  1 1 6 

Where  a  record  in  an  action  of  tres- 
pass may  be  read  on  the  trial  of  eject* 
roent,  though  the  parties  are  not  nomi- 
nally the  same.  130 

Infancy  may  be  given  in  evidence  on 
the  plea  of  non'-awumpsit .  1 30 

Where  parol  evidence  may  be  given 
of  a  deed,  TFithout  notice  to  produce  it. 

138 

Where  parol  evidence  wilTbe  received 
to  prove,  what  the  parties  meant  by  a 
particular  expression  in  a  deed.         133 

Where  parol  evidence  may  be  given, 
or  not,  of  matters  dehors  a  deed.    133. 

152.  340 

Relaxation  of  the  strict  common  law 
rales  of  evidence  in  commercial  cases. 

145 

Nothing  that  passed  before  the  Judge 
on  a  question  of  bail,  is  evidence  on  the 
trial,  unless  clearly  admitted  by  the  par- 
ty. 305,  6 

How  far  a  notarial  protest  of  a  bill  of 
exchange  is  evidence.  337 

Copy  of  a  manifest,  recorded  at  the 
custom  house,  and  examined,  is  good 
evidence.  415 

The  charter  of  incorporation  must  be 
proved,  before  any  corporate  act,  or  in- 
strument, can  be  given  in  evidence,  415 
*  The  seal  of  a  state  proves  itself,  wth- 
out  the  attestation  of  any  public  officer.  4 1 6 

If  a  record  of  a  foreign  Court  of  Ad- 
miralty is  permitted  to  be  read  to  the 
jury  without  objection^  it  is  evidence*  not 
only  of  the  grounds  of  the  sentence,  but 
so  far  as  it  exhibits  documents^  which,  if 
themselves  produced  at  the  trial,  would 
be  evidence.  43 1 

In  an  action  of  covenant,  after  eviction 
of  the  grantee,  by  verdict,  judgment  and 
execution,  when  the  grantor  may,  or 
may  not,  give  evidence  of  title.  436.  (1) 

EXECUTION. 
Goods  taken  in  execution  permitted  to 
remain  in  the  hands  of  the  defendant! 


how  fiir  a  subsequent  execntioQ  shall  ] 
vail.  167.  208.  213.551 

F 

FACTOR. 

,See  Merchant, 

FORCIBLE  ENTRY  AND  DE- 
TAINER. 

Stating  that  the  prosecutor  was  dU* 
•eked^  necessarily  implies  a  previous  sei- 
sin. 213 

Whether  a  certiorari  operates  as  a  ««<• 
fitr^edeoM,  214 

FOREIGN  ATTACHMENT.     « 

See  Attachment, 

FOREIGN  COURTS. 

See  Jurisdiction,  £tndence. 

Whether  the  French  Court  of  Prizes, 

established  at  St.  Domingo^  is  a  Court  of 

competent  jurisdiction,  according  to  the 

law  of  nations.  30B 

FOREIGN  DUTIES. 
See  Duties. 

FOREIGN  LAWS. 
See  Lex  Loci, 

FOREIGN  SENTENCE. 
See  Evidence, 

FORFEITURE. 

See  Con/tecation,  Creorgia, 
Forfeiture  for  transporting  goods  from 
Marykmd^  across  Delaware  to  Pemayl' 
vania^  without  permit  and  report.  38 
Tenant  by  the  curtesy  initiate  has 
not  an  estate  forfeitable  by  his  attainder 
for  treason.  IW 

FRAUD. 

Set  lilegal  Contract.  Insurance.  Fobmtary 

Amgnments* 

FREIGHT. 
jSee  Insurance, 


GEORGIA. 
The  confiscation  acU  of  Georgia  are 
not  repugnant  to  its  coDStitution. 
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H 

HABEAS  CORPUS. 

See  Practice, 

On  a  Hab.  Corfi.  the  Court  wiU  only 
inquire  whether  there  is  a  sufficient  pro- 
bable cause  for  the  commitment.  412,413 


ILLEGAL  CONTRACT. 

A  contract  cannot  be  enforced  in  a 
court  of  justice,  if  contrary  to  an  act  of 
the  state,  or  of  congress:  269.  298.  SOS. 

h  ^^^ 

IMPROVEMENTS. 

See  Land, 

INFANCY. 

Infancy  may  be  g^iven  in  evidence  on 
the  plea  oincn'-ataumfisit.  130 

INFORMATION. 

Where  an  information  will  not  lie 
against  a  judge.  225 

When  a  relator  must  be  named  in  an 
-application  for  an  information.  229 

INJUNCTION. 

Reasonable  notice  to  be  given  of  mo- 
tions for  an  injunction,  as  well  on  appli- 
cation to  the  court,  as  to  a  single  judge.  1 

What  is  reasonable  notice  of  an  appli- 
cation for  an  injunction.  1,  2 

When  injunction  is  dissolvible  of 
course.  ^'  (1) 

A  state  not  being  a  party  to  an  eject- 
ment in  the  circuit  court,  nor  interested 
in  the  decision,  is  not  intitled  to  an  in- 
junction from  the  supreme  court,  on  a 
general  claim  of  soil  and  jurisdiction.    3 

INSURANCE. 

See  Evidence, 

The  underwriters  upon  freight  are  lia- 
ble for  the  extra  expenses  of  seamen's 
>^ages  and  provisions,  during  an  em- 
^o.  246. 274 

When  and  how  an  abandonment  may 
be  made.  272 

What  will  constitute  a  deviation.  274 


Whether  underwriters  are  liable  to 
general  average  for  seamen's  wages  and 
provisions  during  a  detention  for  quaran- 
tine, or  upon  capture.  .  274 

The  jury  may  find  damages  for  a  par- 
tial loss,  though  the  declaration  claimed 
for  a  total    loss;  and  no  proof  of   an    ^ 
abandonment  made.  283 

What  constitutes  barratry.  294 

In  the  case  of  a  double  insurance,  the 
insurers  shall  contribute  rateably  to  sa- 
tisfy a  loss.  348.  jlfifi.  xxxii. 

The  president  of  an  incorporated  in- 
surance compaiiy,  is  a  comp>etent  wit- 
ness, in  an  indictment  for  destroying  a 
vessel  at  sea,  to  injure  the  company.  4 1 5 

When  and  how  the  corporate  capacity 
of  an  insurance  company  must  be  proved* 

A\$ 

What  shall  be  deemed  tlie  destructioa 
of  a  ship  at  sea,  with  intent  to  injure  the 
insurers.  4  \  3 

Where  the  voyage-  shall  be  deemed 
broken  up,  and  the  assured  intitled  to 
abandon  for  a  total  Ics^.  Alt 

What  lien  on  ship  ^nd  g<M>ds  consti- 
tutes an  insurable  inlerest,  antl  when  the 
assured  may  abandon.  431 

On  an  open  policy  the  assured  are  in- 
titled  to  recovery  according  to  the  actual 
value  of  the  property;  and  not  according 
to  its  cost.  ^^'^ti 

When  the  assured  may  abandon,  and 
claim  for  a  total  loss^  by  capture.       446 

A  cargo  was  carried,  upon  contract,  to 
a  foreign  port,  and  there  tendered  to  the 
consignee;  but  the  t^vernmtnt  of  the 
place,  refusing  perraii*sion  to  land  it,  it 
was  brought  back  again :  Held  that  the 
freight  was  earned;  und  that  the  assui-ed, 
in  a  policy  on  frcsiLjht.  could  neither  re- 
cover for  a  total,  or  a  partial,  loss,      455    "" 

Freight  paid  in  adMiuce  is  an  insurable 
interest;  is  liable  to  an  average  Joss;  and  - 
the  assured,  in  a  policy,  on  ft^eight  ad- 
vanced, may  rtcdver  an  averages   losst 
arising  from  tht;  pay  men t  of  salvage.  459 

What  lien  on  j^oofls,  is  an  insurable  in- 
terest ;  but  if  the  goods  themselves  am 
insured  by  the  person  cbiming  the  lien, 
as  agent  for  the  ownur  of  the  goods,  he 
cannot  recover  on  a  capture  and  restku-  V 
lion  of  the  good^  to  the  owtierj  who  does  ' 
not  satisfy  the  lien.  *|S   * 


Digitized  by 


GooqI 


^ 


INDEX. 


INTEREST. 
An  incident  of  every   judgment  in 
Pennsyh'ania .  251 

In:  what  cases  interest  allowed.     386. 

389.  391 

INTESTATE. 

See  AdminUtrator.     Action. 

When  a  person  dies  intestate,  without 

lawful  issue,  and  leaving  no  father  or 

mother,  brothers  or  sisters,  how  the  real 

estate  shall  descend.  64 

INTRUDERS. 
See  Land.  Connecticut  Intruders, 

JOINT  OBLIGATIONS. 

The  surviving  obligee  is  intitled  to  the 
possession  of  joint  obligations,  to  recover 
the  amount.  354 

JUDGMENT. 

A  Ca.  Sa.  extinguishes  the  lien  of  a 
judgment  upon  tlie  lands  of  the  debtor. 

214 

Interest  is  a  legal  incident  of  every 
judgment  in  Pennsyhania.  .  251 

Priority  of  judgments.  320 

Purchaser  under  a  sale  of  land  by  or- 
der of  the  orphan's  court,  takes  it  dis- 
charged from  the  lien  of  judgments.  450 

JURISDICTION. 

Judgment  reversed,  because  the  citi- 
zenship, or  alienage,  of  the  parties  did  not 
appear  on  the  record.  7,  8.1  3 

The  value  of  an  estate  allowed  to  be 
proved  by  jiffidavits,  in  order  to  sustain 
the  jurisdiction  of  the  S.  C.  on  a  writ  of 
error.  20 

A  fictitious  conveyance  of  land,  to  give 
jurisdiction  to  the  Federal  Court,  detect- 
ed, and  the  suit  dismissed.  330 

But  a  voluntary  conveyance  is  good, 
though  it  gives  jurisdiction,  if  the  party 
had  a  right  to  it.  338.  (2) 

Where  the  circuit  court  of  the  U'.  S. 
has  no  jurisdiction  in  a  gui  tarn  action  on 
the  act  prohibiting  the  slave  trade.    342 

What  facts  make  citizenship,  so  as  to 
exclude  the  federal  jurisdiction.         360 

When  the  mortal  blow  is  given  at 
sea,  and  tlie  death  happens  on  shorC)  in 


a  foreign  country,  it  is  not  murder  cog- 
nizable by  the   courts  of  the   United 
States,  under  the  act  of  congress.      436l 
Extent  of  the  admiralty  jurisdiction 

Whether  the  Federal  Courts  ha^ 
common  law    jurisdiction  in  crimioa 
cases.  426.  Apfi.  xxvk 

See  Foreign  Courts.  Lex  Loci.  Etndenct. 

JUROR. 
See  Practice.    Challenge.    jiHen. 


LAND. 

W^hether  land  can  be  sold  by  virtue 
of  a  judgment,  without  a  Set.  Fa.  i^;ainst  i 
the  terre  tenants?  119 

Whether  land  is  liable  for  testator's 
debts,  after  being  aliened  by  the  heir  at 
law,  bona  Jide  and  for  a  valuable  consi- 
deration ?  1 19 

The  effect  of  Blunston*s  licences,  of 
improvement  rights,  of  applications,  sur- 
veys, See.  in  giving  title  to  land.  120. 122. 
210.  218.222 

An  award  of  referees  camiot  give  a  ti- 
tle to  land,  but  it  may  settle  a  dispute 
about  land.  120 

Though  title  to  land  cannot  be  ac- 
quired by  parol  agreementf  the  agree- 
ment is  good,  and  damages  may  be  re- 
covered for  a.  breach  of  it.  153 

Cases  respecting  settlements,  improve- 
ments, warrants,  surveys,   and  patents, 
under  the  act  of  April,  1 792 .     1 6 1 .  1 70. 
209.  237.  363.  392 

The  right  of  use,  &c.  to  water  courses. 

211 

Irregularity  and  frauds  at  commis- 
sioners' sales  218 

(}ity  lots  cannot  be  located  as  vacant 
land.  '  '292 

LANDLORD  AND  TENANT. 

A  Certiorari  does  not  operate  as  a  ni- 
fiersedeaa  under  the  landlord  and  tenant 
act.  214 

LEGACY. 
See  fVili. 
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LETTERS  OF  CREDIT. 
The  use  and  obligation  of  letters  of 
a«dit.  133 

LEX  LOCI. 
■   When  the  kx  loci  shall  govern  the 
contract.  337.  419 

LIEN. 

Whether  debts  of  the  testator  are  a 
lien  upon  his  lands  in  the  hands  of  a  bona 
fide  purchaser  from  tlie  heir  ?  119 

Mortgaged  lands  sold  under  a  judg- 
ment and  execution,  the  mortgage  re- 
mains a  lien.  151 
I  How  far  the  lien  of  an  execution  levi- 
ed is  lost  by  allowing  the  goods  to  re- 
main in  the  hands  of  the  defendant.  167. 

208.  213 

Aca,ea.  extinguishes  the  lien  of  a 
judgment  upon  the  land  of  the  debtor,  or 
Its  proceeds  at  a  sheriff's  sale.  214 

The  purchaser  of  land  sold  by  order  of 
an  orphan's  court,  takes  it  discharged 
from  the  lien  of  judgments.  450 

LIMITATIONS. 
Where  an  ejectment  is  well  brought, 
within  the  six  months,  allowed  to  appeal 
from  the  board  of  property.  154 

LIQUIDATION. 

See  Dutiea. 

M 

MANOR. 
See  SfirlngcMuty  Manor. 

MANSLAUGHTER. 

f  See  Murder. 

MARRIAGE  SETTLEMENTS. 

Where  instruments  executed  after 
aarriage,  shall  be  valid,  or  not,  as  settle- 
ments, gainst  creditors.      304,  305  (1) 

MASTERS  OF  SHIPS. 

See  Merchant. 

MERCHANT. 

One  factor  for  several  merchants,  re- 
niits  one  bill  on  account  of  all,  sending  to 
pach  a  draft  on  the  fund  for  his  share,  it 
is  a  good  execution  of  his  trust.         1 36 


Where  the  contract  of  the  captain  of 
a  ship,  in  a  foreign  port,  will  bind  the 
owner  personally.  225 

Merchant  accepting  a  consignnient, 
is  bound  to  pursue  the  orders  that  accom* 
pany  it.  389 

^    MESNE  PROFITS. 
Whether  mesne  profitu  can  be  recover- 
ed in  ejectment  by  way  of  damages.  138 

MONTHS. 
When  the  legislature  speaks  oimoTahs^ 
generally,  calendar  months  are  meant. 

143 

MORTGAGE. 

Lands  mortgaged,  being  sold  under  a 
judgment  and  execution, are  nevertheless 
liable  to  the  mortgage.  151 

A  purchaser,  having  notice  of  a  mort- 
gage, is  bound  by  it,  though  it  was  never 
recorded.  145 

MURDER. 

What  facts  amount  to  manslaughter, 
and  not  murder,  and  wee  -vevBa.  125- 145 

When  the  mortal  blow  is  given  at  $ea» 
and  the  death  happens  on  shore,  in  a  fo- 
reign country,  it  is  not  murder  cogniza* 
ble  by  the  Courts  of  the  United  States^ 
under  xl\t  act  of  Congress.  426 

N 

NEW  TRIAL. 
When  granted.  1 12.  315.  391 

NOTARIAL  PROTESTS. 
See  Evidence* 

NOTICE. 

See  Injunction, 

What  18  due  notice  of  the  protest  of 

promissory  notes  in  Fenmyivania.     109. 

127.  151.  163 

Notice  to  produce  deeds,  where  ne- 
cessary, or  not.  132 

Notice  of  default  of  a  debtor,  where 
not  necessary  to  be  given  to  the  gua- 
rantee. ,  133 

A  purchaser,  with  notice  of  a  niortgage, 
is  bound  by  it,  though  the  mortgage  was 
never  recorded .  1 45 
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What  want  of  notice  shall  be  deemed 
a  waiver  of  dower.  300 

How  notice  of  an  equity  between  the 
original  parties,  may  affect  the  a8sig;nee 
of  negotiable  paper,  or  an  assignable 
bond.  370 

o 

OYER. 

Though  profert  is  made  of  a  deed,  if 
oyer  is  not  prayed,  the  deed  is  not  consi- 
dered to  be  on  the  record.  436 

ORPHAN'S  COURT. 

See  AdminiatratQT,  Judgynent. 

P 

PARTITION. 
Objections  to  the  regularity  of  pro- 
ceedings on  a  writ  of  partition.  67 

PARTNERS. 
Assumpsit  will  not  lie  by  a  surviving 
partner  against  the  administrator  of  the 
deceased  partner,  upon  an  unsettled  ac- 
count. 434 

PENALTY. 

Where  the  party  may  sue  be  dama- 
ns beyond  the  penalty  of  the  contract. 

149 

PERJURY. 
See  Bankrufit. 

PILOT. 

The  owner  of  a  ship  doing  damage  to 
another,  is  liable,  though  the  ship  was  in 
chargeofa  plbt.  206 

PLEAS  AND  PLEADINGS. 
See  Practice, 

PRACTICE. 

Rule  as  to  injunctions.  1.  3 

Service  of  a  subpoena  in  a  suit  in 
equity.  6 

Non-pros  for  not  appearing  on  a  writ 
of  error,  6 

Jurisdiction  not  apparent  on  the  re- 
cord. 7.  8.  13 

Value  of  an  estate  to  be  proved  by  af- 
-  fidavit,  in  order  to  show  it  amounts  to 


the  sum  requisite  to  sustain  a  writ  of  er 

P0^  20.  35.  22.  21 

A  writ  of  error  not  returned  to  the  pn> 

per  term  is  a  nullity.  21 

A  writ  of  error  will  only  lie  on  a  final 

judgment.  21 

A  removal  from  the  circuit,  to  the  sw 

preme  court,  must  be  by  writ  of  error; 

not  by  appeal.  22 

Amendments  where  allowed.   12,  13. 

25 
Objections  to  the  regularity  of  pro- 
ceedings in  a  writ  of  partition.  ^  6f 
Privilege  of  a  member  of  assembM 
when  to  1^  claimed.  lOf 
Action  of  debt  against  executors,  on 
a  simple  contract,  when  maintainable. 

108. 

New  trials,  when  granted .  112 

Whether  land  can  be  sold  by  virtue  rf 

a  judgment,  without  a  9circ  facias  against 

the  terre  tenants  ? 

Infiuicy  may  be  given  in  evidence  ott 
the  plea  of  non'osmmfisit.  130 

An  appeal  dismissed,  it  not  appearing 
that  the  orphan's  court  had  pronounced 
a  definitive  decree.  160 

Permitting  goods  levied  upon  by  exe- 
cution to  remain  in  the  hands  of  the  de- 
fendant, how  far  a  subsequent  execution 
shall  prevail.  16f 

If  issue  is  joined  on  the  pleas  of  «ofi- 
oimmfisit^  and  payment,  whether  the 
defendant  may  strike  out  the  former  plea, 
at  the  time  of  trial.  205.  (25) 

Stating  the  prosecutor,  in  a  forcible 
entry  and  detainer,  was  disseised,  ne- 
cessarily implies  a  previous  seisin.  212 
When  the  plaintiif  is  too  late  to  strike 
off  a  rule  of  reference,  and  <fiscontinue 
his  suit.  222 

Time  for  tendering  a  bill  of  exceptions 
to  the  charge  of  a  court.  249 

Release  of  drawer  of  a  note  from  a  ca. 
9a.  discharges  the  indorser.  275 

A  plea  to  debt  on  arbitration  bond,  en- 
tering into  the  merits  of  the  original  coo-  j 
troversy,  is  bad.  284  i 

When  a  certiorari  shall  be  allowed  fcr 
Uie  removal  of  an  indictment  from  the 
quarter  sessions,  into  the  circtut  court. 

302 
A  certiorari  to  remove  an  indictment  , 
from  the  quarter  sessions  to  the  circuit 
court)  was  directed  to  the  justices  ot  the 
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comraon  pleas;  and^  for  that  reason,. 
judgment  arrested.  31&' 

Priority  of  judgments  in  different 
courts.  320 

>Jo  privilege  against  a  wbfutna.     34 1 

When  replevin  cannot  be  maintained. 

34^ 

The  costs  of  a  former  ejectment,  whicb 
had  been  non'firo9*d^  must  be  paid  before . 
trial  of  the  second.  353 

It  is  too  late  to  object  to  the  alienage 
oFa  juror,  after  verdict.  353 

A  joint  commission  to  four  persons  to 
take  depositions,  cannot  be  executed  by 
three.  410 

Proceedings  in  a  habeas  corfiusj  upon 
a  commitment  for  murder  on  the  high 
seas.  412 

How  many  jurors  may  be  challenged 
peremptorily  in  a  capital  case.  413 

An  action  may  be  removed  by  had^ 
eorfi.  on  or  before  the  first  day  of  the 
term  next  after  that,  to  which  the  original 
writ  is  returnable.  433 

Pleadings  in  covenant.  436 

Though  profert  is  made  of  a  deed,  if 
Oyer  is  not  prayed,  the  deed  is  no  part 
of  the  record.  436 

PRIORITY. 
See  Judgments.  Execution,  Lien, 

PRIVILEGE. 

Privilege  of  a  member  of  Assembly 
and  when  to  be  claimed.  107 

Privilege  of  a  Foreign  minister.     32 1 

Privilege  of  a  witness  and  a  party,  in  a 
suit.  329.  386 

No  privilege  against  a  subfKtna.     341 


PROFERT. 
See  Oyer,  Practice. 

PROMISSORY  NOTE. 

A  promissory  note,  negotiated  in  New 
York,  is  not  subject  to  attachment.     47 

What  is  due  notice  to  the  indorsee  of 
non-payment  of  a  note  or  bill;  and  what 
evidence  of  a  waiver  of  notice.  109.  127. 

151 

Whether  the  discharge  of  the  drawer 
of  a  note  from  a  ca.  sa,  is  a  discharge 
of  the  indorser.  275 

A  promissory  notC)  purchased  after  a 

Vol.  IV. 


commission  of  bankruptcy  had  issued 
against  the  drawer,  may  be  proved  under 
the  commission.  370 

The  assignee  of  negotiable  paper,  is 
not  liable  to  any  equity  between  the  ori- 
ginal partip  of  which  he  had  no  notice ; 
but  a  commission  of  bankrupts  is  notice 
to  establish  a  right  of  set-off  in  the 
bankrupt.  370 

R 


RECORDER. 

The  Recorder  of  Philadelphia  is  not  a 
judge,  within  the  meaning  of  the  consti- 
tution. 22^ 

REFEREES. 

Referees  cannot  delegate  their  trust 
and  authority  to  others.  71 

A  report  of  referees  cannot  give  a 
right  to  land,  but  it  may  settle  a  dispute 
about  land,  either  in  ejectment,  or  tres- 
pass. 1 20 

When  it  is  too  late  for  the  (daintiff  to 
strike  off  the  rule  of  reference  and  dis- 
continue the  suit.  22^ 

An  umpire,  chosen  by  referees,  roust 
himself  hear  the  paities,  and  examine  the 
evidence.  ^  232.  271 

Where  an  award  is  good*  284 

A  report  set  aside,  because  the  action 
was  founded  on  an  unlawful  contract.  298 

£x  parte  communications  to  referees 
condemned.  300  (1) 

REGISTER. 

See  Sfdfi*9  Register. 

RELEASE. 
Release  of  one  joint  debtor,  how  far  a 
discharge  of  the  other.  275 

REMITTANCE. 

See  Merchant. 

RENT. 

What  interruption  in  the  possession  of 
the  demised  premises  shall  suspend  the 
rent.  124 

How  far  it  is  necessary  to  show,  that  a 
distress  was  made  upon  the  premises. 

208,  9 

What  allowance  for  cattle  distrained, 
and  left  with  the  debtor.  208,  9 
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REPEAL. 
See  Bankrupt. 

REPLEVIN. 


What  RepleTin  cannot  be  maintain- 
ed. 243 

S 

SALVAGE. 

Salvage  to  an  jimerican  for  rescuing 
ft  neutral  Teasel^  from  a  French  priva- 
teer. 34 

Salvage  to  an  American^for  re-capture 
ijf  an  American  from  a  French  priva- 
teer. 37 

SEAL. 

See  Evidence, 

SET-OFF. 

Where  a  set-ofTof  a  debt  due  from  the 
defiaidant  in  a  foreign  attachment  to  the 
garnishee)  will  not  be  allowed  on  the  ^ctre 
fachu.  291 

In  an  action  brought  by  the  common- 
wealthy  the  defendant  has  no  right  of  set- 
off. 303 

A  commission  of  bankruptcy  is  legal 
nodce,  to  affect  the  subsequent  assignee 
of  a  promissory  note^  with  the  statute 
right  of  set-off.  370 

SETTLEMENTS. 
See  Land,  Votuntary  Mtignmenti, 

SHIP. 

What  shall  be  deemed  the  destruction 
or  casting  away  of  a  ship,  at  sea,  with 
design  to  injure  the  insurers.  4 1 3 

See  Duties,  Insurance,   Shifi's  Register* 

SHIP'S  REGISTER. 
Contracts  in  violation  of  the  Register- 
ing act  cannot  be  enforced.    269.  298. 

308.  342 

When  an  American  registered  ship, 

told  in  part  to  resident  American  citizens, 

;s  liable  to  foreign,  or  domestic,  duties, 

on  her  return  to  an  American  port.    374 

4pp,  xxxiv 

SPRINGETSBURY  MANOR. 
The  Manor  was  duly  surveyed  and  re- 
timed, before  the  4th /w/t/  1776.     402 


STATE  SEALS, 

See  Evidence, 

STATE  TREASURER. 

See  Treasurer. 

SUBPOENA. 

Set  Practice,  Privilege. 

SURETIES. 

The  responsibility  of  sureties  of  the 
state  treasurer,  how  limited.  282 

SURVEYS. 
See  Land, 

SURVIVOR. 

The  surviving  obligee  of  joint  bonds  is 
entitled  to  the  possession  of  the  joint  se- 
curities to  recover  the  amount.  354 


xxui 


T 

TENDER. 
When  duly  made.       327. 

TITLE. 

See  Land. 


TREASON. 

Attainder  for  treason  does  not  forfeit 
the  estate  of  tenant  by  the  curtesy  ini- 
tiate. 168 


TREASURER. 


The  responsibility  of  the  sureties  of 
the  state  treasurer,  how  limited.       282 

TRUST. 

A  remittance  made  by  a  debtor  for 
payment  of  his  ci^itors,  is  a  trust  fund, 
that  cannot  be  attached  in  the  hands  of 
the  correspondent.  279 

See  Voluntary  Assignment.   Attachment. 


VOLUNTARY  ASSIGNMENTS. 

Under  what  circumstances  a  volunta- 
vy  conveyance  of  an  insolvent  debtorj  in 
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trust  for  general  creditors,  b  fraudulent 
and  void  as  to  a  particular  creditor.     76 

A.  creditor  cannot  sue  the  voluntary 
trustees  of  his  debtor,  for  a  dividend,  un- 
less he  has  subscribed  the  conditions  of 
the   trust.  324 

^%Vhere  instruments  executed  after 
marriage,  shall  be  valid,  or  not,  as  mar- 
riage settlements,  against  creditors.  304, 

305  (I) 

Voluntary  assignments  being  execut- 
ed merely  to  give  jurisdiction  to  a  federal 
court,  the  suits  dismissed.  330 

Secii9  if  the  party  might  have  com- 
I>eUed  a  conveyance.  338  (2) 

w 

WARRANTS. 

SeeLtmd. 

WARRANTY. 

The  collateral  warranty  of  the  ancestor 
operates  as  an  estoppel,  the  St.  of  4  Arme 
c,  1 6.  not  extending  to  PenMytvania. 

168 

See  Covenant.  Insurance. 


WATERCOURSE. 
Ste  Land.  Damageu 

WILL. 

Whether  a  legacy  shall  amount  to  the 
extinguishment  of  a  debt  due  from  the 
legatee  to  the  testator.  1 23 

What  passes  a  fee  simple,  or  creates 
an  estate  tail,  in  a  devise.  4^*  ^u 

WITNESS. 

See  Evidence. 

A  certificated  bankrupt  is  a  witness  to 
prove  the  parol  evidence  of  a  bill  of  ex- 
change, in  an  action  brought  by  him 
against  the  acceptor)  before  his  bank- 
ruptcy. 137 
Privilege  of  a  witness.  329.  387 
President  of  an  insurance  company  is 
a  competent  witness,  on  a  trial  for  de- 
stroying a  vessel  at  sea,  with  design  to 
injure  the  company.                          4 1 5 


END  OT  THE  FOURTH  VOLUME. 


Digitized  by 


Googk 


Digitized  by 


Googk 


LAWBOOKS 

PUBUSHED  BY  P.  BYRNE, 
Lam  iookuUer,  P/dladel/Ma  and  Baltimore. 

THE  REPORTS 

OF  THE  MOST  LEARNED 

SIR  EDMUND  SAUNDERS,  KNT. 

LATE  LORD  CHIBP  JUSTICE  or  THE  KINC's  BENCH) 
Oy  ftBVE&AL 

PLEADINGS  AND  CASES 

IN  THE 

COURT  OF  KING'S  BENCH, 

IN  THE  TIME  OF  THE  REIGN  OF 

HIS  HOST  EXCELLENT  MAJESTY  KING  CHARLES  THE  SECOND. 
WITH  TRREB  TABLES: 

Fhe  first,  of  the  Names  of  the  Cases ;  the  second,  of  the  Matters  contained  in  the 
Pleadings;  and  the  third,  of  the  Principal  Matters  contained  in  the  cases. 

THE  THIRD  EDITION  (AND  FIRST  AMERICAN), 
OrjrB  NOTES  JtND  REFBHEfTCBS  TO  I'HE  PLEADINGS  AND  CASES, 

BY  JOHN  WILLIAMS, 

SERJEANT  AT  LAW. 

LAW  OPINIONS  OF  THIS  WORK. 

South  JTurd-^treetj  January  14/A,  1806. 
Sir, 
I  AM  happy  to  find  that  you  propose  reprinthig  Serjeant  Williams's  edition  of 
Saunders. 

The  merits  of  that  accurate  reporter  have  long  been  recognised,  but  it  is  not, 
perhaps,  going  too  far  to  say  that  they  are  fully  equalled  by  his  commentator;  a 
body  of  notes  so  luminous,  correct,  and  comprehensive,  has  not,  perhaps,  appeared 
since  Chief  Justice  Coke's  Commentary  on  Littleton. 

The  book  appears  to  have  met  with  the  most  favourable  reception  in  England, 
and  I  should  suppose  it  an  impeachment  of  the  knowledge  and  judgment  of  the 
Profession  in  this  country  to  doubt  the  success  of  your  intended  impression. 
I  am,  very  truly,  your  most  obedient  servant, 
Mr,  P.  Byrne.  WILLIAM  RAWLE. 

Mrthumberkmd^  SLOth  Marchj  1806. 
Dear  Sir, 
I  AM  very  glad  to  hear  that  you  mean  to  republish  Serjeant  Williams's  edition  of 
Saunders.  I  knoW  of  no  reporter  so  well  edited,  or  any  law  book  that  has  called  forth 
more  decided  approbation  from  the  persons  best  qualified  to  judge  of  its  merits. 

^  In  the  case  cited  from  that  excellent  book,  the  reports  of  Saunders  (says  Lord 
Eldon)  made  still  more  excellent  by  a  late  edition,"  &c.  2  Bos.  k  (ull.  23.  See 
also  2  Bos.  «c  Pull.  19.  SB7, 


Digitized  by 


Googk 


<^  The  cases  are  very  accurately  stated  in  my  brother  Williams's  edtciofti 
Sa^indersy  (says  Lord  Alvanley,  3  Bos.  &  Pull.  178.)  and  I  camiot  lay  down  ti 
principle  in  better  terms  than  he  has  used.'* 

<<  I  will  not  go  (says  Lord  Kenyon,  1  East,  428.)  through  all  the  cases, 
they  are  collected  with  great  ability  by  Mr.  Serjeant  Williams  in  a  note  in  his  e 
tion  of  Saunders's  Reports  to  which  I  refer  generally.''  See  also  1  £astf  95. 
2  East,  53.  580.   3  East^  108. 

3  East,  5.  Hope  ▼.  Bagice,  Lawrence,  Justice,  referred  to  the  note  by  Serjeari 
Williams  at  the  end  of  the  case  of  Wheatly  v.  Lanei  1  Saunders,  216—^  19.  when 
all  the  cases  were  colieeted  with  great  ability. 

I  think  I  need  not  wish  you  success  in  this  undertaking;  for  I  hncy  no  lavju 
will  deem  his  library  suiiiciently  furnished  without  a  copy  of  this  work.  Your's  truly, 

Mr.  P.  Byrne.  THOMAS  COOPER. 

EAST'S  CROWN  LAW. 

2  vols.  10  dollars,  boards:  1 1  dollars,  bound. 

It  is  a  century  since  Sir  John  Hawkins  published  his  Treatise  <»i  this  moat  in- 
tervsting  branch  of  the  law.  Since  which  time  no  book  on  this  subject  h«8beeo 
published,  except  Foster's  Discourses,  Leach's  Crown  Law,  and  that  Taluabie  and 
excellent  work,  M<Nally's  Rules  of  Evidence  in  Pleas  of  the  Crown.  This  work 
(East's)  is  considered  a  most  acceptable  present  to  the  bar^  as  well  as  to  the  magis* 
trates  throughout  the  United  States,  who  will  benefit  by  consulting  it. 

EAST'S  REPORTS. 

Vol.  VII.  five  dolls.  Any  of  the  former  volumes  may  be  had  at  the  same  price,  or 
complete  sets,  7  volumes,  35  dollars.  These  are  a  new  series  or  continuation  of 
Dumford  and  East.  8  vols.  42  dollars. 

^Espinasse^s  Reports  in  Nisi  Prius  Cases^ 

Vol.  IV.  3  dolls.  Any  of  the  former  volumes  at  the  same  price  per  vol.  or  com- 
plete sets,  4  vols.  12  dolls. 

He  has  just  published  the  following  very  valuable  law  books:  M^Nally's  Rules 
of  Evidence  in  Fleas  Qf  the  Crown,  2  vols.  5  dolls.  Chitty  on  Bills,  Notes,  and 
Cheques,  2  dolls,  Peake's  Compendium  of  the  Laws  of  Evidence,  new  edition  with 
considerable  additions,  2  parts,  5  dolls,  sold  separately.  Equity  Pleader's  Assistant,  | 
2  vols.  5  dolls.   Burrowe's  Reports,  5  vols.  20  dolls.   Wilson's  Reports,  3  vols.  12  I 
^olls.  Fonblanque  on  Equity,  2  vols.  6  dolls.  Blackstone's  Commentaries,  (with  | 
Christian's  Notes)  4  vols.  '6  dolls.  Bosanquet  and  Puller's  Reports,  4  vols.  23  dolls. 
sold  separately.   Comyn's  Digest,  6  vols.  19  dolls.  Jones  on  Bailments,  2  dolls. 
Roper  on  Wills,  2  dolls.  Willes's  Reports,  5  dolls.  Lawyer's  Magazine,  3  vols. 
9  dolls.   Natura  Brcvium,  3  dolls.  &c.  &c.  &c. 

Lawyers,  Law-libraries,  and  Bookstores  supplied  upon  the  most  liberal  terms. 
He  has  a  large  collection  of  miscellaneous  books,  which  he  would  barter  for  bouses, 
land,  or  produce.  See  his  miscellaneous  catalogue. 
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